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Oodoy  Monee  Dabee  v.  Bishonath  Dutt-(1868)  9  W.  R.  455 


Padashin  r.  Maung  Lun-  (1907)  29  Indian  Cases  883 

Pal  Singh  r.  Ganda  Singh-37  P.  R.  1914 
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Piyare  Lai  r.  Chura  Mani— 84  P.  R.  1918 
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A 

ABADL 

Is  liable  to  partition. 

See  Custom  (  Village  Common  Land). 

...     No.  149  P.  R  1919. 

ABANDONMENT. 

(1)  A  question  of  fact. 

See  Second  Appeal  (5). 

...      No.  41  P.  R  1919. 

(2)  Presuynption  that  a  landowner  who  has  abandoned  the  tvhole  oj 
his  holding  has  also  abandoned  his  rights  in  the  shamilat. 

S.  a  landowner  left  his  village  previous  to  1884  when  he  died  and 
the  defendant's  adoptive  father  got  possession  of  his  proprietary 
holding.  A  suit  by  S.'ssonsin  1903  for  recovery  of  the  land  was 
dismissed  for  default  and  a  suit  brought  after  their  deaths  by  the 
present  plaintiffs,  their  heirs,  in  1913  was  also  dismissed,  the  defendant 
being  found  to  have  acquired  a  title  by  adverse  possession.  The  plain- 
tiffs then  brought  the  present  suit  for  a  declaration  uf  their  right  to, 
the  share  in  the  shamilat  deh. 

Held,  that  the  fact  of  the  plaintiffs'  ancestors  ha^'ing  given  up  the 
whole  of  their  holding  and  quitted  the  village  fur  good  showed  that 
they  abandoned  all  the  rights  they  had  in  the  village  including 
rights  in  the  shamilat. 

9  P.  L.  R.  1907,  referred  to. 

...      No.  96  P.  R  1919. 

(3)  Whether  Second  Appeal  is  competent  on  point  of — 
See  Second  Appeal  (7). 

...     No.  170  P.  B.  1919. 

ABATEMENT. 

(1)  Where  one  person  sued  with  permission  of  Court  on  behalf  of 
himself  and  others,  and  the  others  were  unnecessarily  made  respondents 
in  the  appeal  and  two  of  them  died  and  their  legal  representatives 
Were  not  brought  on  the  record  — there  is  no  abatement. 

See  Punjab  Cottrts  Act,  1914. 

...       No.  46  P.  R  1919. 
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(2)  Death  of  one  of  the  respondents — application  to  bring  his  represen- 
tatives on  the  record — time-barred — whether  appeal  abates  in  toto — 
ignorance  oj  death — whether  an  excuse. 

The  proprietors  of  thullas  Mughlan  and  Mudhwan  sued  the 
proprietors  of  the  other  two  thullas,  Raghawan  and  Bhagwan,  of 
Pana  Ugam  for  a  declaration  that  all  the  proprietoi's  of  the  Pana 
were  entitled  to  a  share  in  the  piece  of  land  in  dispute.  The  trial 
Court  granted  the  plaintiffs  a  decree  as  praj^ed  which  was  upheld 
on  appeal.  The  defendants  preferred  a  second  appeal  to  the  Chief 
Court.  S.  N.,  one  of  the  respondents,  had  died  before  thi;  filing  of 
this  appeal  and  no  application  was  made  to  bring  his  legal  represen- 
tatives on  the  record  till  after  the  expiry  of  6  months. 

Held,  that  in  these  circumstances  even  if  the  appeal  were  accepted 
the  decree  of  the  lower  Court  so  far  as  S.  N.'s  sons  are  concerned 
could  not  be  set  aside  and  therefore  the  appeal  must  be  held  to  have 
abated  in  its  entirety. 

22  Indian  Cases  929  and  81  P.  R.  1918,  distinguished 

Held  also,  that  ignorance  of  the  death  of  a  respondent  or  a  party  is 
no  excuse. 

60  F.  H.  1911  and  11  i'.  i^.  1915,  referred  to. 

...        No.  67  P.  R.  J911 


ACKNOWLEDGMENT. 

Under  Limitation  Act — may  be  implied. 

^i^iQ  Indian  Limitation  Act,  1908  (8) 

ACQUIESCENCE. 


No.  131  P.  R  19H 


ACTS. 


Person  who  has  stotKl  by  while    his  trade    mark  was  infringed — not 
entitled  to  an  injunction. 

See  Trade  Mark. 

...  No.  45  P.  R  19H 


III  oj  1867— See  Gambling  Act,  18()7. 

IV  of  1SG9  — Seo  Indian  Divorce  Act,  18G9. 
VII  of  1870— Sec  Court  Fees  Act,  1870. 

/  of  1872— Sep  Indian  Evidence  Act,  1872. 
IX  of  1872— See  Indian  Contract  Act,  1872. 
X  of  187;^- See  Indian  Oat  lis  Act,  1873. 
I  ^jj  1877— See  Specific,  lielief  Act,  1877. 
Will  of  1879 — See  Ls'jal  Practitioners  Act,  1879. 

V  of  1 88 1 — See  Probate  and  Administration  Act,  J8SI. 
\XVI  of  1881 — See  Negotiable  Instrumvnts  Act,  1881 

'  '  JV  of  1882— See  Transfer  of  Propetty  Act,  1882. 

V  of  1882— See  Indian  Ease^nents  Act,  1882. 
yi  of  1882 — See  Indian  Companies  Act,  1882. 
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CRIMIJ^A.L  PROCEDURE  CODE,  1898. 

(1)  SecTroN  44. 

Wife  consenting   to   marder  of  her   husband   is   in  position  of  an 
accomplice. 

See  Accomplice. 

No.  20  P.  R.(Cr.)  1919. 

(2)  S5:cTioN8  87  (3),  89  and  405. 

Whether  ahscotbder  can  contest  the  validity  oj  the  proclamation  in 
his  application  under  section  89 — and  tvhether  High  Court  can  go  into 
it  on  revision — order  tinder  section  87  (3)  must  specify  date  oj  publi' 
cation. 

Held,  following  /.  L,  B.  22  All  216  (219)  per  Blair  J.  that  section 
89  of  the  Code  of  Criminal  Procedure  prescribes  a  remedy  where 
there  is  a  good  and  leg)  1  publication  but  offers  no  facility  for  the 
contesting  of  the  legality  of  the  proclamation. 

But  held  also^  that  although  the  petitioner  ciuld  not  oootest  the 
legality  of  the  proclamation  in  his  application  under  section  S^, 
there  was  nothing  to  prevent  this  Ooart  f t'o  u  cjusidering  it  in  ex* 
ercise  of  its  revisional  jurisdiction. 

I,L.  R.\%  Mad.  3,  referred  to. 

Beld  further,  that  an  order  of  the  Court  under  section  87  (3) 
of  the  Code  which  only  states  that  the  proclamation  under  the  section 
has  been  duly  published  but  not  that  it  was  published  on  a  specified 
day  is  defective  and  cinoot,  under  th^  circumstances,  be  consider- 
ed conclusive  evidence  that  the  requirements  of  sectiou  87  have  been 
complied  with. 

Held  also,  that  as  the  requirements  as  to  publication  contain- 
ed in  section  87  (2)  (a)  and  (c)  had  not  been  complied  with  and 
as  morover  such  publication  as  there  was  took  place  on  the  I5th 
of  May  which  was  less  than  30  days  from  the  llth  of  June,  the 
date  tixed  for  the  appearance  of  the  petitioner,  the  publication  was 
not  in  accordance  with  law  and  the  subsequent  proceedings  ware 
therefore  also  invalid  and  must  be  set  aside. 

/.  L.  R.  19  Mad.  3,  referred  to. 

No.  32  P.  R  (Cr.)  1919. 

(3)  Section  145. 

Revision  to  Chief  Court — death  of  petitioner — abatement  of  application 
for  revision. 

Held,  that  the  death  of  the  petitioner  for  revision  of  an  order  o£ 
a  District  Magistrate  under  sec  lion  145  of  the  Code  of  Criminal  Proce- 
dure daring  pondency  of  the  application  causes  the  application  to 
abate;  sub-section  (7)  of  tlie  section  being  only  applicable  to  proceed- 
ings before  the  MRgistrate. 

6  P.  B.  (Cr.)  1893,  referred  to. 

No.  23  P.  R.  (Cr.)  1919. 
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(4)  Section  195  (I)  (6). 

Sanction  to  pr'serute  which  specifies  no  person  to  whom  sanction  loas  ac- 
corded— had  in  law '-invalidates  trial. 

Held,  that  a  sanction  under  section  195  (1)  (6)  which  does  not 
specify  either  by  name  or  by  office  the  person  to  whom  sanction  is 
accorded,  is  bad  in  law,  and  a  trial  on  sach  a  sanction  is  invalid. 

23  P.  R.  (Cr.)  19U1,  /.  L  B.  13  Bom.  109,  30  P.  B.  (Gr.)  1905  and 
13  P.  B.  {Or.)  1915,  referred  to. 

No.   18  P.  R.  (Cr.)1919. 

(5)  Sectios  197. 

Prosecution  of  a  Tahsildar  and  Magistrate,  2nd  class — whether  Court  is 
houni  by  an  erroneoMs  dictum  in  a  previous  order  of  the  Court  in  regard  to 
the  authority  which  can  give  sanction — sanction  hy  District  Magistrate. 

The  petitioner,  a  Tahsildar,  was  convicted  by  the  District  Magistrate 
of  an  offenoe  under  section  3:^3,  Penal  Code,  and  was  sentenced  to 
Rs.  30  fine  This  order  was  set  aside  by  the  Chief  Court  on  the  ground 
that  sanction  for  the  prosecution  was  required  under  section  197, 
Criminal  Procedure  Code,  and  therefore  the  proceedings  of  the 
District  Magistrate  were  bad  for  want  of  jurisdiction.  The  Court 
also  held  that  the  sanction  should  have  been  that  of  the  Local 
Government.  The  District  Magistrate  thereafter  passed  an  order 
Eanctioring  the  prosecution  of  the  petitioner.  In  support  of  an 
application  for  revision  of  this  order,  it  was  urged  that  the  previous 
order  of  this  Court  to  the  effect  that  the  sanction  of  the  Local 
Government  was  necessary  could   not  be  revised. 

Held,  that  the  Court  was  not  bound,  iu  considering  the  present 
applicatioji,  by  the  obiter  dictum  in  the  previous  order  of  the  Court 
that  the  sanction  of  the  LoohI  Government  was  necessary. 

1  and  4  P.  B.  (Cr.)  1909,  /.  L.  B.  10  Bom.  176  and  /.  L.  B.  14 
Cal  42,  distinguished. 

Held  also,  that  sanction  for  the  prosecution  of  a  Tahsildar  and 
Magistrate,  2nd  clas",  may  under  section  197  of  the  Codo  of 
Criminal  Procedure,  be  given  by  the  District  Magistrate  to  whom  he 
is  subordinate  and  whose  power  to  give  sucih  sanction  has  not  been 
limited  by  the  Local  Government. 

No.   4  P.  R.  (Cr.)  1919. 

(6)  Section  230. 

Where  the  sanction  for  prosecution  of  an  accused  person  under  the 
Explosive  Substances  Act  sets  out  the  facts  and  refers  to  one  section 
of  tlie  Act,  it  is  no  bar  for  the  trial  Court  to  convict  the  accused  upon 
the  same  facts  under  another  section 

See  Explosive  Substances  Act,  1908. 

No.  31  P.  R.  (Cr.)  1919. 

(7)  Section  239. 

Joint  tiial  of  persons  accused  of  offences  under  sections  3  and  4,  respec- 
tively, of  the  Gambling  Act,  III  of  le>t)7, 

Hell,  that  where  the  keeper  of  a  common  gaming  house  and 
the  players  are  arraigned  upon  the  basis  of  the  acts  done  on  one 
and  the  same  occasion,  the  ease  fall<^  within  the  purview  of 
evctioD   239    of  the    Code    of    Criminal   Procedure    and    all    the 
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CRIMINAL  PROCEDURE  CODE,  \89S—ccntd. 

offenders,   whether   keepers    of     gamblers,   can    be  proceeded  against 
in  the  same  trial, 

(14)  Cr.  L.  J.   293,  referred  to,  I 

35  P.  R.  (Cr.)  1914,  and  5   P.  W.  B.  1910  (6V.).  dissented  fromj 

No.  G  P.  R.    (Cl\)   1919. 

(8)  Section  250. 

Co'»pensation  for  frivolous  accusations-offence  iriable  only  by  a  jdagia* 
irate  with  section  30  potoers  or  a  Sessions  Co'irt. 

Held,  that  section  250  of  the  Code  of  Criminal  Procedaro  is  not 
applicable  where  the  offence  is  triable  by  a  Court  of  Sessions,  even 
though  the  case  is  tried  by  a  Magistrate  specially  empowered  under 
section  30  of  the  Code. 

26  P.  B.  (Cr)  1902,  referred  to, 

No.    1  P.  R.  (Cr.)  1919, 

(9)  Section  250. 

Compensation — ivhere  there  are  two  charges ^  one  of  tvhich  is  triable  by 
the  Court  of  Sessions. 

The  petitioner  had  lodged  a  complaint  against  one  G.  C.  under 
sections  40 G  and  467,  Indian  Penal  Oode,  the  latter  being  triable  by 
a  Court  of  Sessions.  The  case  was  tried  by  a  Magistrate  with  section 
•  0  powers  who  discharged  the  accused  and  ordered  petitioner  to  pay 
him  Rs.  100  as  compensation. 

Held,  that  the  Magistrate  could  not  make  an  order  for  com- 
pensation at  all  in  respect  of  the  charge  triable  by  a  Court  of 
Sessions  and  in  respect  of  the  other  charge  the  compensation 
could  not  exceed  Rs.  60  under  section  26 )  of  the  Code  of  Criminal 
Procedure. 

14  and  26  P.  F.  (Cr.)  1902,  referred  to. 

No.    15  P.  R.  (Cr.)l919. 

(10)  Section  288. 

Conviction  based  on  evidence  given  by  witnesses  before  Committing 
Magistrate  and  retracted  by  them  at  the  trial — Indi'tn  Evidence  Act,  I  of 
1872,  sectio^i  33. 

Held,  that  a  conviction  based  solely  on  evidence  given  by  the  wit- 
nesses befote  the  Committing  Magistrate  and  retracted  by  them  at 
the  trial  is  unsustainable. 

61  P.  B.  (Cr.)  1887,  p.  136  per  Plowden,  0.,  /.  l.  B.  21  All.  Ill  per 
Banerji,  J.,  and  /.  L  B  28  All.  683,  followed. 

No.  17  P.  R.  (Cr.)  1919. 

(11)  Section  344. 

Whether  applicable  to  an  appeal — application  for  adjournment—  costs. 

The  accused-appellants*  counsel  in  the  Sessions  Court  applied  to 
the  Court  to  send  for  certain  papers  which  were  necessary  for  the 
support  of  the  appeal  and  prayed  that  the  hearing  might  be  adjourned 
for  that  purpose.  The  Court  gr  .need  the  adjournment  on  condition  that 
Rs.  100  was  paid  into  Court  which  was  done. 
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Held,  that  section  344  of  the  Code  of  Criminal  Procedure,  is  not 
applicable  to  nn  appeal  and  that  the  order  requiring  appellants'  agent 
to  pay  Rs.  100  was  consequently  ttltra  vires. 

J,  L.  li.  26  All.  207  (208),  referred  to. 

9  Cal.    W.  S,  18,  and  (1902)  22  All.  W.  N.  69,  distinguished. 

No.  29  P.  R(Cr.)  1919 
Sections  337  (4)  and  393. 

Whether  District  Magistrate  who  authorised  the  lender  oj  pardon  to  an 
approver  can  try  the  case — also  whether  sentence  of  tchipping  in  addition 
to  7  years^  rigoroits  imprisonment  is  legal. 

IleJd,  that  section  337  (4)  of  the  Code  of  Criminal  Procedure  only 
disqualifies  the  Magistrate  tendering  the  pardon  from  trying  the  case 
and  not  the  District  Magistrate  who  sanctioned  the  tender. 

Held  also,  that  as  section  393  (b)  declares  that  persons  sentenced 
to  imprisonment  for  more  than  five  years  shall  not  be  punishable  with 
whipping,  a  sentence  of  whipping  in  addition  to  seven  years'  rigorous 
imprisonment  is  illegal,  as  a  sentence  cannot  be  passed  of  which  the 
execution  is  prohibited  by  law. 

/.  Z,  Ji.  1  3fad.  59,  referred  to. 

No.  SOP.  R(Cr.)  1919. 

(1.3)    Section  423  (l),  clause  (4)  and  section  522. 

Whether  an  order  under  the  latter  section  can  be  made  by  the  Appel- 
late Court. 

Held,  that  an  order  under  section  522  of  the  Code  of  Criminal  Pro- 
cedure, directing  restoration  of  possession  of  immoveable  property  to 
the  person  entitled  thereto  cannot  be  made  by  the  Appellate  Court, 
where  the  trial  Court  has,  for  some  reason  or  other  refrained  from 
taking  action  under  that  section. 

I.  L.  R.  39  Cal.  1050,  referred  to 

30  Indian  Cases  159  and  /.  L  R   27  All  415,  distinguished. 

No.  14  P.  R.  (Cr.)  1919. 
(14^  Sections  431  and  439. 
Death   of  accused — Revision  against  sentence   of  imprisonment   and 
fine  —abatement. 

Held,  that  the  principle  of  section  431  of  the  Code  of  Criminal 
Procedure  is  applicable  to  revisions  and  that  consequently  no  revision 
can  be  entertained  against  a  sentence  where  the  accused  has  since  died 
except  a  sentence  of  fine. 

6  P.  R.  {Cr.)  1893  and  24    P.  R.  {Cr.)  1908,  referred  to. 

No.  8   P.  R.  (Cr.)  1919. 

(15)    Section  439. 

Chief  Court  cannot  enhance  a  sentence  ruhich  is  not  a  legal  sentence, 
e.g.,  a  sentence  for  imprisonment  for  period  already  undergone. 

Held,  that  the  power  of  enhancement  of  sentence  under  section  439 
of  the  Code  of  Criminal  Procedure  can  only  be  exercised  where  the 
sentence  passed  is  a  legal  one. 
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Held  also,  that  a  sentence  to  imprisonment  for  the  period  already 
passed  by  accused  in  the  lock-up  is  not  a  legal  sentence. 

9  P.    W.  B.1917,  referred  to. 

No.  27  P.  R  (Cr.)  1919, 

(16)  Section  488  (3). 

Warrant  Jor  cumulative  arrears  of  tnaintenance  and  oumulative 
sentence  o/  six  months'  imprisonment — whether  legal. 

Petitioner  was  ordered  by  a  Magistrate  to  pay  Rs.  4  per  mensem 
maintenance  to  his  wife  which  he  neglected  to  pay,  so  that  the  arrears 
amounted  to  Rs.  170.  He  was  sentenced  in  default  of  payment  to  6 
months'  simple  imprisonment. 

Held,  that  the  order  was  connect  under  section  488  (3)  of  the  Code 
of  Criminal  Pi^ocedure. 

I.L.R.  20  Mad,  3,1.  L.  R  2b  Cal.  291  and  12  P.  R.  {Cr.)  1877 
(F.B.),  referred  to. 

/.  L.  R.  9  All.  240,  not  followed. 

No.  12  P.  R.  (Cr.)  1919. 

(17)  Section  522. 

Order  to  restore  possession  of  immoveable  property — where  dispossession 
n)as  not  accompanied  by  criminal  force  as  defined  in  section  350  of 
the  Indian  Penal  Code. 

Held,  that  an  order  to  restore  possession  of  immoveable  property 
under  section  522  of  the  Criminal  Procedure  Code  can  be  made 
only  where  dispossession  was  by  the  use  of  criminal  force,  as  de- 
fined in  section  350  of  the  Penal  Code,  and  could  not  therefore  be 
made  in  the  present  case  where  the  trespass  was  committed  in  the 
absence  of  the  complainant. 

/.  L.  R.  27  Cal.  17 1  and  /.  L.  R.  26  Mad.  49,  followed. 

No.  16  P.  R  (Cr.)  1919. 

CUSTOM  (MARRIAGE). 

With  widow  (Janjharara)  among  Ratti  Rajputs^ — Kangra  district — 
valid. 

See  Indian  Penal  Code,  1898  (11). 

No.   10  P.  R.  (Cr.)  1919 

D 

DEATH. 

(1)     Of  accused — effect  of —on  Criminal  revision    pending  at  the 
time. 

^QG)  Criminal  Procedure  Code,  1898  (14). 

No.  8  P.  R  (Cr.)  1919. 

(2)  Cansed  by  one  accused — offence  chargeable  against  his  com- 
panion. 

See  Indian  Penal  Code,  1860  (2). 

No.  24  P.  R   (Cr.)  1919. 
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DEATH  OF  COMPLAINANT. 

In  cases  under  8ectiona*323  and  325,  Penal  Code— effect  of. 

See  Indian  Penal  Code,  I860  (9). 

No.  25  P.  R.    (Cr.)  1919. 

DEATH  OF  PETITIONER. 

Criminal  Revision  abates  on — in  a  case  under   section    145,    Crimi- 
nal Procedare  Code. 

See  Criminal  Procedure  Code,  1898  (3). 

No.  23  P.  R  (Cr.)  1919. 

E 

ENHANCED  PUNISHMENT. 

Provision  of  section  75,  Penal  Code,  not  applicable   to  "  attempted' 
offences. 

See  Indian  Penal  Code,  I860  (3). 


ENHANCEMENT  OF  PUNISHMENT. 

Principles  applicable  to  revision  for- 
See  Bevision  (Criminal)  (1). 


No.  13  P.  R  (Cr.)  1919. 


No.  7  P.  R.  (Cr.)  1919. 


EXPLOSIVE  SUBSTANCES  ACT,  1908. 
Section  7. 
Consent  to  prosecution — lohether  Court  can  convict  under  a  section   of  the 
Act  other  than  that  set  out  in   the   order  of  consent — Criminal    Procedure 
Code,  Act  V  of  J  898,  section  230. 

Held,  that  the  consent  under  section  7  of  the  Explosive  Substances 
Act  should  state  briefly  the  facts  which  constitute  the  offences  and 
authorise  the  trial  of  the  accused  person  upon  these  facts  as  con- 
stituting, in  the  opinion  of  the  consenting  authority,  an  offence  under 
one  or  other  sections  of  the  Act.  It  is  for  the  Court  to  decide  finally 
whether  upon  the  facts  stated  in  the  order  of  consent  a  particular 
offence  has  been  committed  and  the  mere  fact  that  the  consenting 
authority  is  of  opinion,  that  the  facts  constitute  an  offence  under  one 
section  of  the  Act,  is  in  itself  no  bar  to  a  conviction  of  the  accused 
person  upon  the  same  facts  of  another  offence  under  another  .section, 
vide  section  230  of  the  Code  of  Criminal  Procedure. 

11  P.  R.  {Or.)  1911  and  1.  L.  B.  30  Cal  905,  referred  to. 

No.  31  P.  R.  (Cr.)  1919 

G 

GAMBLING  ACT,  1867 

Sections  3  and  4. 
Whether   gamblers  and  keeper  of  gambling   house   can   bo    tried 
jointly, 

Se3  Criminal  Procedure  Code,  1898  (7). 

No.  6  P.  R  (Cr.)  191P. 
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INDIAN  COMPANIES  ACT,  1913. 

Section  104. 

Return  as  to  allotments  of  shares — duty  of  Directors  and  Managers^- 
ignorance  of  law. 

Held,  that  it  is  the  duty  of  Directors  and  Managers  of  a  Company 
to  furnish  the  return  of  allotments  or  shares  required  by  section  iUl 
of  the  Companies  Act,  .913. 

14  and  18  P.  B.  1916,  referred  to. 

Heli  also,  that  the  plea  of  ifjnorance  of  law   cannot    be   accepted    as 
an  excuse  for  not  carrying  out  the  provisions  of  the  section. 

164  P.  L  B.  1914,  referred  to. 

No.  26  P.  R.  (Or.)  1919 
INDIAN  EVIDENCE  ACT,   1872. 
Section  33. 

Conviction  should  not  be  based  solely  on  evidence  given  by  the 
witnesses  before  the  Committing  Magistrate  and  retracted  by  them 
at  the  trial. 

See  Crioiinal  Procedure  Code,  1898  (10). 

No.  17  P.  R.  (Cr.)  1919 

INDIAN  PENAL  CODE,  1860. 

(I)  Sections  34,  111  and  394. 

Bobbery  committed  by  four  persons— 'death  caused  by  oae — whetJier  his 
companions  are  responsible  for  that  offence — abetment. 

The  robbery  was  committed  by  four  men  ;  two,  one  of  whom  was  appel- 
lant, went  from  house  to  house  bullying  and  ill-treating  the  inmates  and 
making  them  give  up  their  valuables  while  the  other  two  kept  guard 
on  the  house  tops.  Of  the  latter  pair  one  was  armed  with  a  gun, 
which  he  fired  off  several  times  and  towards  the  close  of  the  affair, 
when  the  villagers  began  to  make  it  unpleasant  for  the  robbers  by 
throwing  stones,  he  shot  and  killed  one  of  them,  who  took  a  promi- 
nent part  in  the  stone  throwing.  The  question  was  whether  the 
appellant  was  liable  for  the  act  of  his  companion  who  shot  the 
villager. 

Held,  that  section  34  of  the  Ponal  Code  was  not  applicable  to  the 
case  as  the  act  which  caused  the  death  was  not  done  by  several 
persons  but  only  by  one. 

Held  also,  that  before  section  HI  of  the  Code  could  be  made  appli- 
cable it  wa.s  necessary  to  prove  (1)  that  the  appellant  was  an  abettor 
of  the  robbery  and  (2)  that  the  murder  was  a  probable  consequence 
of  the  abetment  and  was  committed  in  pursuance  of  the  conspiracy 
to  commit  the  robbery  — and  that  even  assuming  that  the  appellant, 
who  was  one  of  the  principal  robbers,  cojid  also  bo  described  as  an 
abettor  of  his  companions,  under  the  circumstances  of  this  case  it 
could  not  be  held  that  the  murder  was  a  probable  consequence  of  the 
abetment^ 
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Held  consequently,  that  the  appellant  was  not  guilty  of  the  offence 
of  murder  or  abetment  of  murder,  bat  of  the  offence  punishable  under 
section  394  of  the  Code. 

No.  21  P.  R.  (Cr.)  1919. 

(2)  Sections  34,  302  and  325 

Where  death  is  caused  by  one  blow  with  daedly  weapon — o^ence  charge- 
able against  the  other  accused  present — meaning  of  a  criminal  act  being 
done  by  "  several "  persons,  explained. 

One  D,  S.  was  killed  by  one  blow  on  bis  head  with  some  sharp 
weapon  The  Sessions  Judge  found  that  both  the  accused  B.  S-  and 
M.  S.  with  others  armed  with  gandasas  had  invaded  the  compound 
where  D.  S.  was  sleeping,  that  they  had  immediately  assaulted  D.  S. 
and  that  one  of  their  number  struck  him  on  the  head  and  killed 
him.  He  also  held  that  the  common  intention  of  the  assailant  was 
to  kill  soma  members  of  this  family.  Taking  this  view  of  the  case 
he  applied  section  34  read  with  section  33  of  the  Penal  Code  and 
held  that  they  were  all  guilty  of  the  murder  of  D.  S.  and  sentenced 
B,  S.  and  M.  S.  to  death  under  section  302,  read  with  section  34. 

The  Chief  Court  found  that  the  accused's  intention  was  to  insult 
and  disgrace  one  Mussammat  K.  It  also  found  that  it  was  M.  S. 
who  delivered  the  fatal  blow  and  his  conviction  under  section  302 
was  accordingly  upheld. 

Held  however,  as  regards  B.  S  that  although  he  was  present,  he 
not  having  struck  the  deceased,  it  could  not  be  said  that  the  criminal 
act  was  done  by  both  the  accused  jointly  in  furtherance  of  their 
common  intention  and  section  34  of  the  Penal  Code  was  consequently 
inapplicable. 

/.  L.  R.  21  All  263  per  Strachey,  G.  J.,  I.  L.  B.  40  All.  686  and 
7.  L.  ft.  41  Cal.  1072  (1088)  per  Stephen  J.,  referred  to. 

Bell  also,  that  as  both  accused  had  armed  them-»elve3  with  deadly 
weapons  B.  S.  must  have  known  that  in  case  of  opposition  the  wea- 
pons would  be  used  and  in  all  probability  grievous  hurt  would  be 
caused  and  that  he  was  therefore  guilty  of  abetment  of  an  offence 
under  section  325,  read  with  section  109  of  the  Penal  Code. 

No.  24  P.  R    (Cr.)l9]9 

(3)  Sections  75,  379,  457  and  511. 

Criminal  trespass  in  a  house  or  building — entering  a  thorned  enclo- 
giiyg — attempted  o^ewc — tvhether  enhanced  punishment  can  be  inflicted- 

Accused,  a  previous  convict,  made  his  way  into  an  open  thorned  eu- 
closut  e  in  which  goats  and  sheep  were  kept.  He  was  disturbed  and 
fled. 

Held,  that  on  these  facts  accused  could  not  be  convicted  of  lurking 
house  trespass  under  oection  457  of  the  Penal  Code,  but  only  of 
attempted  theft  under  sections  379-511. 

Held  dho,  that  enhanced  sentence  could  not  be  iuiUcted  on  accused 
as  section  75  of  the  Penal  Code  has  no  application  to  "attempted" 
offences. 

14  P.  B.  {Cr.)  190G,  referred  to. 

No.  13  P.  R.  (Cr.)  1919. 
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(9)  Section  47  and  order  21,  rule  2  (3). 

Whether  executing  Court  can  refuse  execution  on  finding  that  the 
decree  has  been  adjusted  out  of  Court. 

The  Respondent-decree-holder  applied  for  execution  of  his  decree 
for  Rs,  1,671-11-5,  admitting  part  payment  to  the  extent  of  Rs.  1,240. 
The  judgment-debtor  (Petitioner)  alleged  that  the  whole  decree  had 
been  adjusted  out  of  Court  and  produced  a  receipt  for  Rs.  1,677 
executed  by  the  decree-holder.  The  executing  Court,  finding  this  to  be 
correct,  refused  to  grant  execution.     This  order  was  reversed  on  appeal. 

Held,  that  it  is  not  open  to  an  rexecuting  Court  to  investigate  the 
fact  of  receipt  of  the  decretal  amount  or  of  the  adjustment  of  the  decree 
out  of  Court  in  execution  proceedings — vide  order  2 1 ,  rule  2  (3)  of  the 
Code  of  Civil  Procedure. 

40  Indian  Cases  889,  /.  L.  R.  36  Mad.  357  and  24  Cal.  L.  J.  462, 
referred  to. 

/.  L.  R.  34  Bom.  575  and  /.  L.  R.  40  Bom.  333,  differed  from. 

Held  conseqxiently,  that  the  decree-holder  was  entitled  to  execute  thd 
decree. 

..     No.  135  P.  R.  1919. 

(10)  Sections  64  and  73. 

Private  alienation  o/  property  after  attachment  subsequently  cancelled 
— ichether  void  on  account  of  an  application  by  another  decree-holder 
for  rateable  distribution. 

The  house  in  dispute  was  under  attachment  in  execution  of  a  decree 
in  favour  of  R.  C.  Another  decree-holder  R.  R.  applied  for  rateable 
disti'ibution  of  assets,  after  which  on  4th  May  1914  R.  C.  certified 
the  Court  that  his  decree  had  been  satisfied  and  the  Court  thereon 
set  aside  the  attachment  of  the  house  and  directed  R.  R.  to  take 
further  proceedings  in  execution  in  the  Court  which  passed  the 
decree  in  his  favour.  On  the  26th  April  1914  and  3rd  May  1914  by 
two  separate  deeds  the  legal  representative  of  the  judgment-debtor  sold 
the  house  to  the  present  plaintiffs. 

Held,  that  the  sale,  although  effected  at  a  time  when  the  house  Was 
under  attachment  at  the  instance  of  R.  C,  was  no 5  void  under  section  64 
of  the  Code  of  Civil  Procedure  against  R.  R.  and  his  representative, 
merely  because  R.  R.  had  prior  to  the  sale  applied  for  rateable  dig- 
tribution  of  assets  under  section  73  of  the  Code. 


30  Mad.  L.  J.  707  (714)  {F.  B.)  referred  to. 


(11)  Section  92. 


No.  5  R  R.  1919. 


Public  charity — sanction  by  Collector  to  the  plalatij^o  to  sue  fot 
certain  reliefs  but  not  for  others — vjhether  Court  can  go  into  the  reliefs 
disalloived. 

The  plaintiffs  as  persons  interested  in  the  maintenance  of  a  certain 
Muhammadau  graveyard,  applied  to  the  Collector  under  sectioQ  93    of 
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the  Code  of  Civil  Procedure  for  sanction  to  sue  for  certain  reliefs. 
The  Collector  while  granting  sanction  for  the  bringing  of  a  suit  for  the 
other  reliefs  claimed  by  the  plaintiffs  declined  to  give  his  consent 
to  a  suit  for  rendition  of  account. 

Held,  that  the  suit  must  be  limited  to  matters  included  iii  the  sanction 
and  that  it  is  not  competent  for  the  Court  to  enlarge  the  scope  of  the 
suit  and  to  grant  reliefs  other  than  those  included  in  the  terms  of  the 
sanction  and  the  claim  for  rendition  of  accounts  -was  consequently 
rightly  dismissed. 

89  P.  E.  1908  referred  to. 

...     No.  144  P,  R.  1919. 

(12)  Section  96. 

Appeal  by  person  not  a  party  to  the  suit — whether  competent. 
See  Indian  Companies  Act,  1882  (3). 

No.  79  P.  R  1919. 

(13)  Section    104   (2)  and  ordek   21,    rules   90  and   92   and 

oftDER  43. 

Ordsr  setting  aside  a  sale  inexecuticni  o/d  decree — tvhether  second  appeal 
from  an  order  of  Appellate  Court  is  competent — Revision. 

in  a  decree  obtained  by  one  D.  M.  a  house  of  the  judgment  debtors 
Was  attached  in  execution  of  decree  ;  objections  to  the  attachment  were 
made  by  one  M.  M.  which  were  rejected,  M.  M.  thereon  filed  a 
fegular  suit.  During  pendency  of  this  suit  one  J.  S.  filed  a  suit 
against  the  same  judgment-debtors,  and  obtained  an  ex  parte  decree, 
attached  the  same  house,  brought  it  to  sale  and  got  the  sale  confirm- 
ed. When  D.  M.  came  to  know  of  this  he  ai>plied  under  order  21, 
rule  90,  Civil  Procedure  Code,  asking  for  the  sale  to  be  set  aside  as 
being  obtained  in  a  fraudulent  decree  and  the  Court  set  it  aside 
accordingly  under  rule  92  J.  S.  app&iled  against  that  order  to  the 
District  Judge  under  order  43  of  the  Code  but  his  appeal  was  rejected 
and  he  then  preferred  a  second  appeal  to  the  Chief  Court. 

Held,  that  the  order  passed  by  the  District  Judgt>,  on  appeal  under 
order  43  of  the  Code  of  Civil  Procedure,  was  final  and  no  second 
a])peal  could  be  entertained,  vide  section  104  (2)  of  the  Code. 

Held  oho,  ihiii  i\xii  Chief  Court  would  not  bo  justified  in  interfering 
with  the  order  of  the  lower  Court  on  the  revision  side  as  the  etiuities 
weue  all  against  the  appellant. 

...  ...     Nu.  168  P.  R  1919. 

(U)  Section  149. 

Court-fee — not  paid — owing  to  bona   fide    mistake  nj    Pleader — mis- 
joinder of  causes  oj  action — suit  by  vendee  for  recovery  of  possession 
from  some  oJ  the  defendants  and  also  for  recovery  oJ  the  par  chase  money 
from  the  vendor — canae  of  action  exj^lained. 
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Where  an  appellant  filed  her  memorandum  of  appeal  within  time, 
siaiupod  v'lth  a  Rs.  2  court-fee  stamp  only  owing  to  a  honajide  error 
ou  the  pait  of  her  i)leader,  wlio  on  discovering  his  mistake  inacle  np 
the  deiicit;nc^'  after  expiry  of  the  period  allowed  for  the  appeal 

Held,  that  the  case  v  ,  j  onn  in  whicii  cuu  Ci)u;:  ivn^lir  rver.iNe  x.[vz 
discretion  vested  in  it  by  section  149  of  the  Code  of  Civil  Procedure. 

IleJd  also,  that  where  a  plaintiflf,  the  vendee  of  a  house,  joins  a 
claim  for  possession  against  defendants  Nos.  2  and  3,  who  she  alleged 
forcibly  dispossessed  her,  with  a  claim  for  recovery  of  the  purchase 
money  from  defendant  No.  1,  the  vendor,  under  a  covenant  in  the 
sale  contract,  there  is  no  misjoinder  of  causes  of  action.  "  Causes  of 
action  "'  explained. 

1  Indian  Casss  3(31,  referred  to,  also  n  P.  R.  1898  and  /.  L.  R.  22 
CaK  833. 

/,  L.  R.  29  CnJ.  257,  not  followed. 

No.  10  P.  R.  1919. 

(15)  Section-  152. 

Amendment  of  decree  in  regard  ti  Phader^s  fee — Inherent  power  of 
Court  to  amend  decrees  even  if  the  terms  of  the  section  are  not  applicable, 

M.  R.,  plaintiflP,  brought  a  suit  for  Rs.  3,000  against  A.,  defendant  1, 
and  F.  M.,  defendant  2,  a  son  of  defendant  1.  Both  defendants 
engaged  one  counsel.  The  Court  decreed  Rs.  2,519-5-0  with  costs  in 
proportion  against  defendant  2  only  and  discharged  A.,  defendant  1, 

whose  costs  will  be  paid  bj'^  plaintiff."  The  decree-writer  entered 
Rs.  150  as  coun.sel's  fee  in  the  detail  of  A.'s  costs. 

Held,  that  the  reasonable  construction  to  be  put  upon  the  judg 
ment  is  that  the  Court  intended  to  allow  half  the  counsel's  fee  only 
to  the  successful  defendant. 

1  L.  R.  K.  75.  D.  282  per  Alverston,  C.  J.,  referred  to. 

Held  also,  that  the  Courts  in  India  have  inherent  powers  to 
amend  or  vary  decrees  so  as  to  bring  i  hem  into  accordance  with  the 
judgments  even  if  the  amendments  do  not  f^ll  '-n,'  :  ,  '  r.  i  - •  ,, 
the  Code  of  Civil  Procedure. 

/.  L.  K.  37  Col.  649,  referred  to. 

Mo.  92  P.  R  1919. 

(16)  Order  1,  rule  8. 

Permission  given  by  first  Court  to  sue  in  representative  capacity 
holds  good  for  Appellate  Court  as  well — no  necessity  in  Appellate 
Court  for  impleading  the  others  on  whose  behalf  plaintiff  also  sued. 

See  Punjab  Courts  Act,  1914. 

No.  46  p.  R,  1919. 
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(17)  Order  2,  rule  2. 

Amendment  of  plaint  so  as  to  include  a  claim  to  further  property 
inadvertently  omitted — plaintij^  a  minor. 

The  plaintiff  claimed  possession  of  146  kanals  and  16  matlas  of 
land  and  subsequently  the  plaintiffs  next  friend  applied  to  amend  the 
claim  on  the  ground  that  owirg  to  collusion  of  the  Patwari  with  the 
opposite  party  an  incomplete  fard  of  the  land  had  been  supplied.  He 
also  asked  for  amendment  so  as  to  claim  a  house  and  moveable 
property  worth  Rs.  201-14-0,  no  reason  being  given  for  this  omission. 
The  defendant  objected,  but  the  first  Court  allowed  the  amendment 
and  decreed  the  claim.  The  District  Judge  on  appeal  held  that 
order  2,  rule  2  of  the  Code  of  Civil  Procedure  barred  the  amend- 
ment of  the  plaint  and  that  only  146  kanaJs  and  16  marlas  could  be 
sued  for. 

Held,  that  order  2,  rule  2  of  the  Code  of  Civil  Procedure  has  no 
application  to  the  case,  but  merely  bars  a  second  suit  for  relief,  which 
should  have  been  included  in  an  earlier  suit. 

Held  also,  that  the  application  for  amenr  ment  being  made  at  the 
first  appearance  in  Court  of  the  defendant  was  properly  accepted  by  the 
first  Court,  particularly  as  the  plaintiff  was  a  minor,  suing  through  a 
next  friend,  who  would  not  have  been  bound  by  the  neglect  of  the 
next  friend. 

...       No.  84  P.  R  1919. 

(18)  Order  7,  rulb  11  (b)  and  13  and  order  23,  rule  1  (3). 

Whether  second  suit  including  part  of  the  subject-matter  of  first  suit 
is  barred  ivhen  previous  suit  icas  dismissed  at  plaintiff's  oini  request- 
In  the  first  suit  plaintiff  desired  to  alter  the  valuation  and  for 
that  pur]:>ose  prayed  to  be  allowed  to  amend  his  plaint.  The  Court 
granted  the  request  and  fixed  a  date  for  re-presentation  of  the  plaint 
as  amended  and  on  that  date  7>laintiff's  agent  informed  the  Court  that 
he  did  not  intend  to  amend  the  plaint  and  prayed  that  the  suit 
should  be  dismissed.  This  was  done  and  no  permission  to  sue  again 
in  respect  of  the  whole  or  part  of  the  subject-matter  of  that  suit  was 
either  asked  for  or  granted.  The  plaintiff  thereon  brought  a  fresh 
suit  which  includes  part  of  the  subject  matter  of  the  first  suit. 

Ileld  that  the  second  suit  is  barred  under  order  23,  rule  1  (3)  of 
the  Code  of  Civil  Procedure  and  that  order  7,  rule  11  {b)  has  no 
application  to  this  ca.se,  as  it  was  not  the  Cotirt  that  required  plain- 
tiff to  correct  the  valuation  of  the  former  claim. 

...      No.  129  P.  R  1919. 

(19)  Order  17,  rules  2  and  3. 

Proper  procedure  of  Court  where  default  has  taken  place  within  the 
meaning  of  both  rules  and  there  ii  no.  sufficient  material  on  the  record 
to  enable  Court  to  proceed  to  judgment. 

Held,  that  wliere  the  Court  directed  the  plaintiff,  whose  witnesses 
could  not  be  served  owing  to  incorrect  addresses,  to  give  correct  addres- 
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ses  within  3  days  and  they  were  not  furnished,  as  ordered,  and 
the  Court  then  granted  an  adjournment  to  a  certain  date  on  which  date 
neither  the  plaintiff  nor  his  pleader  appeared  and  there  was  no  sufficient 
material  on  the  record  to  enable  the  Court  to  proceed  to'judgment,  tl>e 
Court  should  proceed  under  order  17,  rule  2,  and  not  rule  3  of  the 
Code  of  Civil  Procedure. 

/.  L.  E.  34  Cal.  235,   /.  Z.  R.   35   Cal  1023,  /.  Z.  R.  41   Cal   956 

and  41  P.  /?.  1880,  referred  to. 

...       No.  48  P.  R.  1919. 

(20)  Order  17,  rule  3. 

Whether  Court  ccvn  dismiss  the  suit  and  whether  the  rnle  is  applicalle 
at  all  uhere  Comt  has  no  material  before  it  to  decide  the  case. 

At  the  first  hearing  of  the  suit,  the  11th  January  1918,  certain 
defendants  had  not  been  served.  The  Court  then  recorded  an  order 
that  summons  be  issued  to  all  absent  defendants  on  receipt  of  process 
fees,  and  that  proclamation  be  made  by  beat  of  drum  for  next  hear- 
ing, "  plaintifif  to  deposit  5  and  4  annas  lespectively  for  the  proclamation 
"  in  the  local  Tahsil  and  in  the  canal  colony  and  file  particulars  and 
"  addresses  of  defendants  in  the  canal  colony  by  next  day,  etc.,"  and 
fixed  13th  February  for  the  next  hearing.  On  that  day  plaintiff 
appeared  in  Court  but  he  had  taken  no  action  whatever  on  the  order 
of  the  Court,  and  merely  asked  for  forgiveness  The  Court  thereon 
dismissed  the  suit  under  order  18,  rule  3  of  the  Code  of  Civil  Procedure. 

Held,  that  under  order  17,  rule  3  of  the  Code  the  Court  is  merely 
empowered  to  decide  the  suit  forthwith  and  a  mere  order  of  dismissal 
based  on  a  default  is  not  a  proper  or  legal  order  under  that  i*ule. 

/.  L.R.  36  Cal  189,  /.  Z.  B.  34  Cal.  235,  8  Cal.  W.  K  621  and 
/.  Z.  B.  23  All.  462,  referred  to,  also  I.  Z.  B.  33  All.  690. 

Held  alsd,  that  if  the  circumstances  •  are  such  that  the  Court  cannot 
decide  the  suit  forthwith  on  the  materials  before  it,  it  should  not  avail 
itself  of  the  provisions  of  that  rule. 

...     No.  150  P.  R.  1919. 

(21)  Order  20,  rule  2. 

Whether  judgment  may  he  written  after  the  Judge  has  leen  transferred 
to  another  district —  transfer  of  cases  ivithout  order  by  competent  authority. 

Held,  per  Raoof ,  J.  (Chevis,  J.  dubitante)  that  a  judgment  written 
after  the  Judge  has  been  transferred  to  another  district  and  pronounced 
by  his  successor  in  accordance  with  order  20,  rule  2  of  the  Code  of  Civil 
Procedure  is  not  ultra  vires. 

I.  Z.  R.  35  Cal.  756  {F.  B.),  1.  L.  B.  34  Cal.  293,  /.  Z.  B.  35  All.  368, 
/.  Z.  B.  30  Bom.  241  and  80  P.  B.  1916,  referred  to. 

Held  also,  that  in  the  absence  of  an  order  of  transfer  by  competent 
authority  a  case  cannot  be  legally  transferred  from  one  Court  to  another 
and  the  proceedings  of  the  latter  Court  would  in  such  case  be  idtra  vire«. 

...  ...  _  . .        No.  80  P.  R  1919. 
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(22)  Order  21,  rule  53  (3). 

Execution  by  holier  of  a  decree,  icJio  in  execution  has  attached  an-lher 
decree,  in  respect  of  persons  who  became  sureties  in  the  latter — jurisdiction 
— appeal  from  order  passed  in  such  execution  —to  which  Courts 

J.  and  P.  obtained  a  decree  against  M.  Y.  for  Rs.  45,000  odd. 
They  secured  atta,chinent  of  some  cotton  before  decree  which  Avas 
auctioned  for  Rs.  16,390  odd  and  M.  Y.  was  allowed  to  withdraw  that 
sum  on  1  he  security  of  two  sureties.  N.  M.  obtained  a  decree  against 
J.  and  P.  for  Rs.  2,850  and  in  execution  of  his  decree  attached  their 
decree  against  M.  Y.  and  sought  execution  again.st  the  sureties.  The 
Senior  Sub-Judge  discharged  the  sureties  and  the  District  Judge  on 
appeal  held  that  the  Sub- Judge's  order  wps  nlira  vires,  for  ISI.  M.  had 
no  right  to  raise  the  question  of  the  sureties' liability  as  he  could  not 
execute  the  decree  before  purchasing  it. 

Held,  that  the  District  Judge's  order  could  not  bo  upheld, 

(1)  because  the  appeal  from  an  order  in  execution  of  a  decree 
for  Rs.  45,000  odd  lay  to  the  Chief  Court,  and 

(2)  because  the  District  Judge  overlooked  the  provisions  of  order  21, 
rule  53  (3),  which  ordains  that  the  holder  of  a  decree  which  is  to 
be  executed  by  attachment  of  another  decree  shall  have  the  same 
power  of  executing  that  other  decree  as  the  holder  of  that  decree. 

...       No.  44  P.  R  1919. 

(23)  Order  21,  rule  57. 

Liability  of  Sapurddar  of  attached  property. 
See  Execution  of  decree  (5). 

No.  GOP.  R.  1919. 

(24)  Order  21,  rule  57. 

Dismissal  of  application  for  execution  for  default — effect  of,  on  attach- 
ment  of  propert)/  -ivhether  snhxcquent  application  for  execution  is  com- 
petent where  attached  property  has  disappeared. 

Held  ,  that  where  any  property  has  been  attached  in  execution  of  a 
decree  and  the  Court  is  unable  to  proceed  with  the  application  for 
'  execution  owiiig  to  the  decree  holder's  default  it  should  either  dismiss 
the  application  or  adjourn  it  and  upon  such  dismissal  the  attachment 
will  cease,  even  if  the  Court  intended  it  to  continue,  rnde  order  21,  rule 
57  of  the  Code  of  Civil  Procedure,  1908. 

The  difference  l)otween  the  provisions  of  the  old  Code  of  1 882  and 
the  present  Code  in  this  respect,  i)ointed  ou*-. 

/.  L.  R.  38  Cal.  482,  and  f  L.  R  ]b  All  8t,  per  Eilge,  C.  J.  and 
Woodroffe  and  Ameer  Ali's  Commentary  on  the  G)de,  2nd  Edition,  p. 
960,  referred  to. 

Held  also,  that  where   certain  property  of  the  judgment-debtor  had 
''  been  attached  and  made  over  to   a  sapurddar  and  the  attachment   wi^^ 
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subsequently  I'emoved  by  the  Court  aud  the  Court  finds  as  a  fact  that 
the  property  attached  had  either  been  left  with  the  judgment  debtor 
or  that  he  subsequently  obtained  possession  of  it,  o"  that  the  judgment- 
debtor  had  been  in  collusion  with  the  sapurddar  and  that  he  was  a 
party  to  the  disappearance  of  the  said  property,  there  is  no  bar  against 
the  decree-holder  subsequently  executing  his  decree  against  the  person 
or  property  of  the  judgment-debtor. 

21  P.  iM899,  i-eferred  to. 

...     No.  151  P.  R.  1919. 

(25)  Ordkb  21,  RULE  93. 

(Section  315  of  the  old  Code)— -Suit  by  auction  purchaser  for  refund  of 
proportionate  amount  of  the  purchase  money  where  judgment-debtor  owned 
only  a  share  in  the  property  sold. 

The  plaintiff  purchased  a  house  in  execution  of  a  decree  obtained 
by  defendant  against  one  A.  R.  aud  pad  the  price.  It  was  sub- 
sequently judicially  decided  that  A  R.'s  sons  were  the  owners  of 
P/lths  of  the  house.  Plaintiff  then  brought  the  present  suit  for  a  refund 
of  3/4ths  of  the  purchase  money . 

Held,  that  the  suit  is  not  maintainable : 

(a)  Because  the  judgment-debtor  h^d  admittedly  a  saleable 
interest  in  the  property  and  the  law,  as  laid  down  in  order 
'■^l,  rules  91,  92  and  93  of  the  new  Code  was  practically 
the  same  as  that  laid  down  in  section  315  of  the  old 
Code. 

76  P.  W.  E.  1913,  dissented  from. 

114  P.  ff.  1906,  followed. 

(b)  Because  the  sale  had  never  been  set  aside  under  rule  92. 
I.  L.  R,  39  All.  114,  referred  to. 

...       No.  52  P.  R.  1919. 

(26)  Oruer  23,  RULE  I. 

Withdrawal  of  suit  without  leave  to  bring  a  subsequetit  suit — effect  of, 
on  subsequent  suit. 

The  Plaintiff,  the  proprietor  of  village  Raipur,  sued  for  a  declaration 
that  he  was  the  owner  of  the  house  in  dispute  situate  in  the  village 
abadi,  that  Tulsi,  defendant  No,  2,  was  his  tenant  and  that  a  sale 
which  the  latter  effected  in  favour  of  defendant  No.  1  is  not  binding 
on  plaintiff.  In  1890  the  present  plaintiff  brought  a  suit  for  posses- 
sion of  the  same  house  against  Mussammat  0  ,  the  widow  of  one 
R.  D.,  and  the  latter's  nephew,  Tulsi  (present  defendant  No.  2).  In 
that  suit  plaintiff  claimed  to  be  the  owner  of  the  house  ;  that  he  had 
leased  it  to  M.,  the  father-in-law  of  Mussammat  C, ;  that  Mussammat 
C.  after  the  death  of  her  husband  had  left  the  village  and  had  there- 
by lost  all  rights  in  the  property.  Mussammat  0.  aud  Tulsi  pleaded 
that  plaintiff"  was  not  the  ownei'  of  the  house,  but  that  on  the  con- 
trary they    aud  their    ancestors  had    for   a   long  time    past  beeu  iu 
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proprietary  and  adverse  possession  of  it.     Plaintiff   did  not   proceed 
with  the  suit  bat  asked  permission   to    withdraw  his   claim.     This 
permission  was  granted  bat  no  leave  to  institute  a  subsequent  suit  iu 
respect  of  the  same  subject-matter  was  given. 

Held,  that  order  23,  rule  1  of  the  Co-Ie  of  Civil  Procedure  debarred 
the  plaintiff  from  alleging  against  Tulsi  any  claim  founded  apon  his 
alleged  ownership  of  the  village.  The  withdrawal  of  the  suit  in  1896 
must  be  regarded  as  a  bar  to  any  plea  by  ^he  plaintiff  that  Tulsi 
was  not  at  that  time  at  all  events  an  absolute  ownar  of  the  house  and 
site  in  dispute. 

No.  136  P.  R.  1919. 

(27)  Order  .32,  role  7. 

Suit  on  behalf  of  a  minor  withdrawn  by  next  friend  without  Court's 
pejmission,  does  not  debar  minor  from  suing  again  for  the  relief 
abandoned  in  that  suit. 

See  Minor  (4). 

...       No.  59  P.  K  1919. 

(28)  Order  32,  rdlb7. 

Minor — agreement  to  refer  to  arbitration  on  behalf  of  a  minor  -  neces- 
sity of  sanction  by  Court — ratification — luhether  vimor  who  had  attain.' 
ed  majority  at  time  when  decree  on  award  was  fassed  can  sue  to  chaU 
len(je  the  validity  of  the  decree. 

Held,  following  95  P.  B.  1912  (F.  B.),  that  an  agreement  to  refer  to 
arbitration  on  behalf  of  a  minor  comes  within  the  purview  of  order 
'32,  rule  7  of  the  Code  of  Civil  Procedure  and  such  an  agreement, 
without  the  express  sanction  of  the  Court,  is  accordingly  voidable  as 
provided  in  that  ru^o 

/.  L.  B.  28  All.  So  ard  T.  L.  \i.  36  All.  69,  not  followed. 

Held,  however,  that  as  the  minor  alone  can  claim  to  avoid  the  agree- 
ment it  is  also  open  to  him  to  affirm   and  ratify  the  reference  and  all 
subsequent   proceedings  and  that  the   evidence  iu    this    cise    showed 
that  he   did  so   afiirm  and   ratify   the  reference   and  all   subsequent 
proctedings . 

Sehihle,  that  having  regard  to  the  fact  that  when  the  decree  on  the 
award  was  passed  the  plaintiff-appellant  had  attained  majority  it 
was  not  open  to  him  to  challenge  the  validity  of  the  decree  by  a 
separate  suit. 

/.  L,  B.  39  Mad.  lOJl  and  24  P.  B,  1919,  referred  to. 

...     No.  145  P.  R.  1919 

(29)  Order  33,  rule  5  (d) 

Application  to  sue  in  f  jr  an  pauperis— !<>'ic</ter  Court  can  rejeat  it  on 
ground  that  the  claim  is  barred  hy  limitation— 'Bevision  from  order  of 
rejection — whether  competent. 

Held,  that  a  Court  is  competent  to  reject  an  application  to  sue  in 
forma  pauperis  under  order  .33,  rule  5  {d)  of  the  Cjde  of  Civil  Pro- 
cedure on  the  ground  that  the  claim  is  barred  by  limitation. 

/.  L.  n.  7  All.  GGl  (F.  B.),  followed* 
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Held  also,  that  where  the  lower  Court  had  jurisdiction  to  deal  with 
tbe  matter  the  decision  of  that  Court  though  erroneous  cannot  be 
interfered  with  by  the  Chief  Court  in  revision. 

...    No.  134  P.  R  1919. 

(.3))  Order  34-,  bole  I, 

Suit  for  sale  of  property  mortgaged  by  defeniant-^  whether  defendant's 
son  can  claim  to  he  made  a  party  to  the  suit, 

Eeld,  that  under  customary  law  a  son  has  not  such  an  interest  in 
his  father's  property  as  to  give  him  a  claim  und  er  order  3 1,  rule  I 
of  the  Code  of  Civil  Procedure  to  be  made  a  party  to  a  suit  against 
his  father  for  sale  of  property  mortgaged  by  him. 

...  No.  125  P.  R  1919. 

(31)  Order  41,  rule  1. 

Presentation  of  appeal  without  copy  of  decree  where  no  decree  has  been 
framed  by  the  loxver  Court — proper  procedure  ff  Appellate  Court. 

Held,  that  order  41,  rule  1  of  the  Code  of  Civil  Procedure  has  no 
application  in  a  case  where  the  original  Court  has  omitted  to  frame  a 
decree  and  the  proper  course  for  the  Appellate  Court  in  such  a  case  is 
to  grant  an  adjournment  until  a  copy  of  the  decree  is  forthcoming. 

...      No.  19  P.  R  1919. 

(32)  Order  41,  roles  18  and  19  and  order  43,  cladse  {t). 

Whether  an  order  of  dismissal  on  account  of  failure  to  deposit  process 
fees  is  open  to  appeal — necessity  of  fixing  a  period  for  deposit  of  the 
fees. 

Held,  that  an  order  by  the  Lower  Appellate  Court  dismissing  an 
appeal  under  order  41,  rule  18  of  the  Code  of  Civil  Procedure  is  not 
open  to  appeal  to  the  High  Court-  The  proper  remedy  is  an  applica- 
tion under  rule  19  for  re  admission. 

Held  also,  that  in  the  order  of  the  Court  calling  for  deposit  of 
process-fees  a  period  should  be  fixed  for  such  payment.  Bit  although 
no  such  period  was  fixed  in  the  order  in  this  case,  as  the  fees  were 
not  even  paid  by  the  date  fixed  for  hearing  of  the  appeal  and  as 
appellant  did  not  plead  that  nonpayment  was  dae  to  the  fact  that 
he  had  not  been  directed  to  pay  by  a  fixed  date  the  High  Court  must 
decline  to  interfere  on  the  revision  side. 

nW.R.  290,  referred  to. 

...     No.  169  P.  K.  1919. 

(33)  Order  41,  rclb  19. 

Be  admission  of  appeal,  dismissed  for  default — wheeno  *•' stifficienv 
cause  "  is  shewn. 

Notice  was  sent  to  appellant's  pleader  that  the  appeal  would., bo 
Jieard  on  the  16th  July  1917.     By  an  error  the  pleader  entered  the 
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date  as  the  I7tli  July  ia  his  diary  and  appeared  in  the  District  Court 
on  that  date  when  he  learnt  that  the  appeal  had  been  dismissed  in 
default  on  the  previous  day.  An  applicition  for  restoration  was  filed 
at  once  which  was  dismiosed, 

Held,  that  although  the  error  of  the  pleader  was  not  a  ' '  sufficient 
causp"  the  Court  could  have  passed  an  order  of  restoration  if  it 
considered  that  a  case  for  such  an  order  had  been  made  out  and  as  the 
default  was  not  intentional  and  was  due  to  a  bona  fide  error  of  appel- 
lant's pleader  the  Court  should  in  this  case  have  passed  such  an 
order, 

J,  L.  B,  20  Mad.  599,  referred  to. 

...       No.  53  P.  R  1919. 

(34)  Ordeb  41,  RCLE  30. 

Necessity  of  pronouncing  judgment  in  open  Court  at  once  or  on  a 
future  day  of  which  parties  have  bseu  notified. 

See  Lir/iitation  (5). 

No.  27  P.  R   1919. 

(35)  SCHEDDLE  II,  CLAUSE    l7. 

Filing  agreetnent  *.o  refer  to  arbitration  ^where  one  of  the  arbitrators 
named  therein  has  declined  to  act — and  tvhere  the  award  has  not  been 
made  within  the  time  fired  in  the  agreement, 

i?eZ'i,  that  under  clause  17  of  the  Second  Schedule  of  the  Code  of  Civil 
Procedure  an  agreement  to  refer  to  arbitration  maybe  filed  in  Court 
notwithstanding  that  one  of  the  arbitrators  named  therein  has  de- 
clined to  act,  if  the  agreement  makes  provision  for  another  arbitrator 
being  appointed  in  place  of  one  declining  to  act. 

71  P,  R  1918  and  42  Indian  Cases  911,  distinguished. 

Beli  also,  that  the  mere  fact  that  the  award  was  not  given  within 
a  month  of  the  arbitrators  entering  upon  their  duties  as  provided  in 
the  agreement  would  not  be  a  sufficient  ground  for  refusing  t)  file 
the  agreement  in  Court  especially  in  view  of  the  provision  in  the 
agreement  that  the  period  could  be  expended  and  the  fa'^t  that  the 
arbitrators  had  spent  their  time  with  the  consent  of  both  pirties  in 
trying  to  arrange  a  compromise  and  had  not  therefore  ronlly  entered 
upon  the  reference. 

No.  155  P.  R.  1919. 

(36)  Schedule  II,  paras.  20  and  21. 

Whether  an  award  made  after  long  delay  and  under  suspicions  circum- 
stances should  he  ordered  to  he  filed — period  allowable  for  making  an 
atvard — right  of  either  party  to  call  upon  the  arbitrators  to  make  an  aiuard 
or  renounce  their  apfoinhnent. 

Held,  that  it  would  not  be  in  consonance  with  either  equity  or  law 
to  direct  the  filing  of  an  award  wliich  had  not  been  promulgated  till 
17th  March    1910    (the  agreement  to  submit   to  arbitration    having 
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been  made  in   July   1905)   and  would   probably  not  have  been  made 
afc  all  but  for  defendant's  agent  having  brought  a  ci'iminal  complaint 
.    against  one  of  the  arbitrators  on  that  date. 

Held  also,  that  the  period  of  time  whicli  should  be  allowed  to 
arbitrators  for  issuing  their  award  is  a  matter  which  must  be 
decided  with  reference  to  the  facts  of  each  case  and  that  it  is  always 
open  to  either  party  to  call  upon  the  arbitrators  either  to  give  their 
award  or  to  renounce  their  appointment. 

No.  71  P.  R.  1919. 
COMPANIES  (IN  LIQUIDATION). 

(1)  Whether  official  liquidator  can  resign  without  consent  of  Liquidating 
Court — Indian  Companies  Act,  VI  of  1882,  section  142. 

Held,  that  having  regard  to  the  provisions  jf  section  142  of  the 
Indian  Companies  Act,  1882,  an  official  liquidator  cannot  resign  at  will 
without  securing  the  concurrence  of  the  Liquidating  Court. 

Held  also,  that  a  liquidator  who  has  undertaken  the  complete  liqui- 
dation of  an  insolvent  concern,  cannot  resign  at  any  moment  on  no 
better  ground  than  caprice  or  resentment  at  enquiries  regarding  the 
nature  of  his  past  operations  and  if  he  does  so  be  is  liable  to  pay  forfeit, 
atd  an  order  of  the  Court  accepting  the  resignation  on  the  liquidator 
paying  forfeit  in  the  shape  of  reduction  of  his  remuneration  is  Hot 
illegal. 

...      No.  51  P.  R  1919. 

(2)  Whether  a  suit  or  appeal  can  proceed  after  winding-up  order 
against  a  compa;i_y  by  a  person  whose  objection  to  attachment  of  pro- 
perty has  been  rejected  by  the  Executing  Court. 

See  Indian  Coinpa)iies  Act,  1-82  (2). 

...      No.  70  P.  R.  1919. 

(3)  Appeal  by  contributory  against  order  sanctioning  a  compromise 
when  he  was  not  a  party  to  the  proceedings. 

See  In  Han  Companies  Jet,  1882  (3). 

...      No.  79  P.  R.  1919. 

COMPROMISE. 

Dealing  vvlth  matters  extraneous  to  suit — whether  registration 
necessary  and  the  decree  dea'ing  with  extraneous  matter  is  operative. 

See  Indian,  Be'jistr'jtion  Act,  1908  (2). 

...       No,  31  P.  R.  1919. 

CONFESSION  OP  JUDGMENT. 

Subject  to  plaintiff  taking  an  oath. 

See  Indian  Oaths  Act,  18 73. 

...     No.  118  P.  R.  1919. 
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(1)  Suit  foi' — with  ancillary  claim  for  an  injunction — proper  valua- 
tion. 

See  Jurisdiction  (Civil)  (1). 

...      No.  21  P.  R  1919. 

(2)  liestitution  of — refusal  of  minor  ivife. 

Beld,  that  if  one  or  both  of  tlie  spouses  is  or  are,  on  account  of 
minority  or  other  x'OaBon,  incapable  of  discharging  the  conjugal  duties, 
the  Court  may  refuse  to  grant  a  decree  for  restitution  of  conjugal 
rights. 

128  P.  n.  1892  and  35  P.  E,  1894,  referred  to. 

But  the  mere  refusal  of  a  minor  wife  is  not  a  sufiBcien^  ground 
for  the  dismissal  of  the  husband's  suit  for  restitution  of  conjugal 
rights. 

215  P.  L.  B.  1912,  distinguished. 

...      No.  23    P.  R.  1919. 

CONSIDERATION. 

Ilelinqui.-hment  of  part  of  rights  under  a  deed  of  sale,  which  wa.s 
without  consideration,  is  not  valid  consideration  for  a  comprumise. 

See  Indian  Contract  Act,  1 87  J  (2). 

...     No.  137  P.  E.  1919. 

CONTRACT. 

(1)  Ratification  of  contract  by  minor  on  attaining  majoiity— 
Avhether  possible. 

See  Minor  (3). 

...      No.  38  P.  R.  1919. 

(2)  On  behalf  of  Municipal  Committee,  must  be  signed  by  whom. 
See  Punjab  Municipal  Act^  1911  (1). 

...       No.  39  P.  R.  1919. 

(3)  Whether  money  paid  in  advau«'.e  for  advej  tisemonts  ib  recover- 
able wbere  the  publication  could  not  be  all  circulated  oAv'ng  to  con- 
fiscation by  Government. 

Sec  Indian  Contract  Act,  1872  (5). 

...       No.  42  P.  R.    1919. 

COURT-FEES. 

(I)  Appeal  tiled  on  dfticient  Court- fi-e  owing  to  mistake  of  pleader — 
whether  balance  Cuurt-fce  should  be  received  afterwards. 

See  Ciril  Procedure  Code,  J908  (14). 

...        No.    10   P.  R.   1919. 
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(2)  Ou  plaint  fur  Rs.  3,(3254-0  due  to  plaiutiff  by  defeudant  less  Rs. 
2,500  due  by  plaintiff  to  defeudiut. 

See  Court  Fees  Ad,  1870  (1). 

...      No.  61  P.  R.  1919. 

(y)  Order  of  lower  Court  calling  upon  plaintiff  to  make  up  Court- 
fers  ou  plaint — will  not  be  interfeied  with  by  Chief  Court  on 
revision. 

See  Uevision  {Civil)  (2). 

...     No.  120  P.  R.  1919. 
COURT  FEES  ACT,  1870. 

(1)  SfCTION  7,  CLAUSB  (1). 

Court-fee  on  plaint  for  Bs.  1,125-4-0,  being  amount  due  to  ^laintij^  by 
way  of  damages  after  deducting  Us  2,600  dtte  by  liim  to  defeiidant. 

The  plaintiff  claimed  that  lis.  3,625-4-0  was  due  to  him  from  defeu- 
dant by  way  of  damages  for  breach  of  contract,  that  Rs.  2,500  was 
due  by  liini  to  the  defendant  as  price  of  certain  goods,  leaving  a 
balance  of  Rs.  1,125  1-0  in  his  favour  for  which  amount  be  claimed  a 
decree. 

Held,  that  proper  Court-fee  was  ad  valorem  on  the  amount  claimed,  viz., 
lis.  1,125-40,  vide  section  7,  clause  (l)  of  the  Court-fees  Act,  notwith- 
standing  that  the  Court  had   to  adjudicate  upon  the  loss  sustained  by 
plaintiff  ou   account  of   the  breach  of  contract  Avhich    was   estimated 
-    at  Rs.  3,625-4-0. 

...    No.  61  P.  R1919. 

(2)  Section  7  (V).       - 

Durt-fee  on  plaint  in 
ng  revenue. 

See  Pre-emption  (3). 

No.  15  P.  R.  1919. 

(3)  Section  7  V  {a),  (M,  (c)  and  ((/). 

Courl-Jce  oil  pUiini  in  suit  for  land  subject  to  Jlucluatiiig  aoseas- 
ment. 

Held  that  the  court-fee  on  u  plaint  for  possession  of  land  subject 
to  lluctuating  assessment  of  revenue  is  governed  by  sub-clause  (c)  of 
clause  V  of  section  7  of  the  Court  Fees  Act. 

194  P.  L.  R.  1914,  and  Civil  Appeals  37  of  1913  and  951  of  19l4 
(unpublished),  disapproved. 

No.   100   p.   R.   1919. 

(4)  Section  12. 

Finality  oj  valuation  of  suit — lohether  open  to  appeal. 

Held,  by  the  Full  Court  (Chevis  and  Broadway,  JJ.  dissenting)  that 
the  correct  meaning  of  section  12   of  the  Court  Fees  Act  is   that  laid 


Court-fee  on  plaint  in  pre-emption  suit   in   respect   of  sale  of  land, 
paying  revenue. 
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COUtlT  FEES  ACT,  \870-concU. 

down  in  56  P.  R.  1895,  viz.,  that  the  decision  of  the  Court  is  final  only 
as  regards  t'-e  actual  appraisement  of  the  suit  and  the  determination 
of  such  questions  as  relate  directly  and  immediately  thereto,  and  that 
the  question  whether  such  Court  was  right  or  wrong  in  holding  the 
suit  to  be  one  of  a  particular  class  does  not  relate  directly  or  immedi- 
ately to  such  appraisement  and  is  open  to  challenge  on  ai»i)eal. 

67  P.  R.  1878,  1  Mad.  L.  J.  183,  /.  L,  R.  4  Mad.  204,  /.  L.  R. 
9  Mad.  208,  /.  L.  R.  U  Mad.  109,  12  Cal.  L.  R.  148,  17  Cal.  W.  N. 
503,  16  Indian  Cases  575,  /.  L.  R.  28  Cal.  334,  14  Cal.  W.  JV.  343 
and  /.  L.  R.  28  All.  411  and  per  Contra  I.  L.  R.  12  All  129  {F.  B.), 
I.  L.  R.U  All.  9\,  I.  L.  R.IO  Bom.  610  {F.  B.)  and  /.  L.  R.  23  Bom. 
486,  referred  to. 

Also  4  3Iad.  L.  J.  R.  110,  /.  L.  R.  4  Bom.  515,  I.  L.  R.  9  Bom.  20, 
/.  L.  R.  16  All.  308.  /.  L.  R.  2  All.  720,  80  P.  R.  1886,  /.  L.  R.  13 
Cal.  162,  /.  L.  R.  31  Cal.  5]\,  I  L.  R.  10  Cal.  274  (282)  and  16 
W.  R.  208. 

Per  Chevis  and  Broadway,  JJ.,  that  the  section  covers  every  ques- 
tion which  i;:-  one  relating  to  \aluation  and  not  merely  such  questions 
as  directly  and  immediately  relate  to  valuation,  and  that  the  question 
as  to  the  category  in  which  a  suit  or  appeal  falls  is  therefore  one 
relating  to  valuation  and  the  decision  of  the  Court  upon  that  question 
is  final  for  all  purposes  between  the  parties. 

/.  L.  R.  10  Bom.  610,  approved. 

Xu.  IG  P.  R.  1919  (F.  B.) 
COURT  OF  WAllDS  ACT. 

Sec  Piuijab  Court  of  )Vardii  Acf,  1903. 
CUSTOM. 

(1)  Liability  oj  anrcsLral  land  in  the  kunda  o/' the  next  holder  Jur  Just 
debts  incurred  by  a  previous  holder  but  uot  charyed  on  the  land. 

Held,  that  the  rule  laid  down  in  4  P.  R.  1913  (/'.  B.)  to  the  effect 
that  where  a  male  proprietor,  governed  by  customary  rules,  has  con- 
tracted a  just  debt  and  dies  leaving  ancestral  projjerty,  such  property 
is  not  liable  in  the  hands  of  the  ne.xt  holder  in  respect  of  such  debt, 
Unless  the  debt  has  been  exjn-essly  charged  on  the  propertj',  is  a  cor- 
rect exposition  of  the  gencial  lule  but  does  not  cover  cases  in  which  the 
creditor  can  prove  that  by  special  custom  the  i>ei'son  in  posscssiuif  of 
the  ancestriil  ]tn,»p('rty,  which  it  is  sought  to  uttach,  is  the  legal 
reiiiTr;entali\c  of  the  deccM.sed  debtor  a*  d  that  (he  property  i;;  deeiue<l 
to  be  the  property  of  the  said  debtor. 

No.  17  V.  K.  1919  (F.  B.) 

(2)  A  son  has  not  such  an  interest  in  his  father's  property  as  to  give 
him  a  claim  to  be  made  a  party  tp  a  suit  against  his  father  for  sale 
of  jn-operty  mortgaged  by  him. 

Sec  Civil  Prpccdnrc  Code,  190b  {'60). 

...      Nu.  illj  V.  li.  1919. 
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CUSTOM  (ADOPTION). 

{l)  Oj  daughter's  son — Ghorewaha  Rajputs  of  Garhshankar  Tahsil, 
District  Hoshiarpu r — Riwaj -i-am. 

Held,  that  notwithstanding  the  entry  in  the  Riioaj-i-am  of  the  last 
Settlement  to  the  contrary,  it  had  been  proved  that  the  custom  of 
adoption  exists  among  Ghorewaha  Rajputs  of  the  Garhshankar  Tahsil. 

136  P.  W.  R.  1913,  174  P.  R.  1883,  173  P.  R.  1883,  113  P.  R. 
1891  and  64  P.  R.  1894,  referred  to,  also  instances  cited  in  Hum- 
phrey's Customary  Law  of  the  Hoshiarpur  District,  pages  147  and 
186. 

...    -  ...  ...  ...     No.  110  P.  R  1919. 

(2)  Mohal  Rajputs — Tahsil  Fa::ilka — Riwaj  i  am. 

One  P.  S.,  a  Mohal  Rajput  of  the  Fazilka  Tahsil,  had  made  a  deed 
of  adoption  in  favour  of  one  of  his  nephews,  the  present  defendant, 
and  also  left  to  him  by  will  all  his  property  which  was  ancestral. 
The  plaintiffs,  also  nephews  of  P.  S.,  sued  for  a  declaration  that  the 
gift  in  favour  of  the  defendant  shall  not  affect  their  reversionary 
rights.  According  to  the  latest  Riwaj-i  am  of  the  distx'ict  no  custom 
of  adoption  existed  in  the  Fazilka  Tahsil. 

Held,  that  defendant,  on  whom  the  07ius  lay,  had  failed  to  prove 
the  existence  of  a  custom  of  adoption  among  Mohal  Rajputs  of  the 
Fazilka  Tahsil. 

CUSTOM  (ALIENATION). 

(1)  Necessity — conferring  occupancy  tenancies. 

Held,  that  the  creation  of  an  occupancy  tenancy  amounts  to  a  per- 
manent alienation  and  the  Court  should  decide  whether  the  act  is  one 
of  good  management  or  merely  a  means  of  raising  funds. 

No.  37  P.  K  1919. 

(2)  Gijt  to  a  stranger — whether  gijted  land  revert:^  to  the  donor's 
family  on  death  of  donee,  childless. 

Held,  that  the  doctrine  of  reversion  of  gifted  land  to  the  donor's 
family  on  the  death  of  the  donee,  childless,  does  not  apply  to  gifts 
made  to  strangers. 

137  P.  R.  1908,  pp.  630  and  632,  referred  to. 

...      No.  47  P.  R.  1919. 

(3)  Estoppel — suit  for  possession  after  death  of  alienors — whether  jact 
that  plainti^s  cultivated  a  portion  oj  the  land  sold,  as  tenants  of  the  vendee, 
operates  as  an  estoppel. 

In  1878  one  S.  K.  and  Bibi  S.  his  sister-in-law  jointly  sold  59  kana's  18 
mnrlas  of  land,  Bibi  S.  died  in  1908  and  S.  K.  predeceased  her.  The  rever- 
sioners brought  the  present  suit  for  possession  It  ajipeared  that  the 
plaintiffs,  during  the  lifetime  of  Bibi  S.,  cultivated  a  portion  of  the 
land  sold"  to  the  vendee  as  tenants  of  the  latter. 


No.  115  P.  R  1919. 
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CUSTOM  (ALIENATION") -coi^cZ. 

Held,  that  the  plaintiffs  were  not  estopped  by  reason  of  cultivating 
a  portion  of  the  land  as  tenants  of  the  vendees  durinp:  the  lifetime 
of  one  of  the  vendors. 

^  ...  . .        No.  72  P.  R.  1919. 

(4)  Necessity — sons  selling  their  deceased  father' s  land  to  pay  of  the 
Jather's  debts  and  subsequently  suing  to  avoid  the  sale  on  ground  of  want 
of  necessity — one  of  the  sons  being  a  minor. 

The  land  in  suit  was  sold  to  defendant  in  June  1911  by  S,  and  by  his 
mother  acting  on  behalf  of  her  other  son  R.,  a  minor,  in  order  to  pay  off 
debts  due  by  their  father.  S.  and  R.  now  sue  to  recover  the  land  alleging 
that  the   sale  was  without  necessity  and  not  for   the  benefit   of  thq. 
minor. 

Held,  that  i  P.  R,  1913  (i^.  B.)  is  no  authority  for   the  proposition 
that  a  man  who  has  sold  a  portion  of  his  land    to  paj'  off  his  father's 
debts  can  undo  the  sale  merely  on  the  plea  that  the  sale  was  not  for 
necessity  and,  therefore,   as  regards  the  share  of  S.,  who  was  a  major  at    • 
the  time,  the  sale  must  stand. 

Held,  however,  as  regards  the  minor  brother's  share,  that  he  was 
not  bound  to  recognise  his  father  s  debts  as  being  a  charge  on  the 
ancestral  land  and  his  mother  was  not  authorised  to  alienate  his  share 
in  the  land  in  discharge  of  these  debts  and  his  share  could,  therefore 
be  recovered  without  any  payment. 

Held  also,  that  the  fact  that  the  minor  had  died  during  the  pendency 
of  the  appeal  and  was  now  represented  by  his  elder  brother  S.  could 
not  affect  the  decision  in  regard  to  the  minor's  share. 

12  jr.  R  427,  distinguished. 

...     No.  119  P.  B.  1919. 

(5)  Sale  by  elder  brother,  as  guardian,  oj  his  minor  brothers  land — 
whether  binding  on  the  latter — Arains  of  Muzafargarh  district — Riwaj- 
i-am — Miihammadan  Law, 

The  plaintifls  sued  for  possession  of  certain  land  alienated  by  their 
elder  brother  during  their  minority  on  the  ground  that  the  vendor  was 
not  their  legal  guardian  by  Muhammadan  Law.  The  defendant  urged 
that  by  custom  the  vendor  was  the  lawful  guardian  and  that  he  had 
full  power  to  make  the  alienation.  Reliance  was  placed  upon  answers 
to  questions  2  and  4  of  the  liiivaj -i-am  oi  tho  Muzaffargarh  District 
compiled  by  Pandit  Hari  Kishen  Kaul,  Settlement  Collector,  in  1903, 
which  were  however  unsupported  by  any  instances. 

Held,  that  as  the  custom  set  out  in  the  Jiiivaj  iavi  of  the  Muzaf- 
fargarh District  was  in  accord  with  that  prevailing  generally  in  the 
Punjab,  under  which  a  guardian  in  the  case  of  Hindus  and  Sikhs 
can  alienate  his  waid's  pioperty  for  a  necessary  purpose,  and  as  it 
could  not  be  said  in  the  present  case  that  the  liiivaj-i-am  was  impei'fectly 
compiled,  the  entries  in  the  Riwaj-i-am  are  stiong  evidence  in  proof 
of  the  existence  of  the  alleged  custom  and  are  quite  sullicient  to  shift 
the  onus  on  to  the  plaintifls  ;  although  the  custom    is  contrary  to  the 
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CUS  lOM  (ALlENATION)-conc/</. 

personal  law  of  Muhaininadans   and   the   entries  are   unsupported  by 
instances. 

i5  P.  E.  1917  {F.  C),  followed. 

7  P.  E.  1916  and  84  P.  E.  1917,  distinguished. 

Held  also,  that  the  p^aintiffs  had  failed  to  discharge  the  onus, 

...     No.  133  P.  R  1919 

(6)  Status  of  collateral  in  ICth  degree  to  challenge  alienation  by 
a  childless  proprietor— Awaits — Jullundur  district — onus  probandi. 

Held,  that  plaintiffs  collaterals  in  the  10th  degree,  on  whom  the 
onus  lay,  had  failed  to  prove  that  by  custom  among  Awans  of  the 
Jullundur  district  they  were  entitled  to  control  the  power  of  alienation 
of  a  childless  proprietor. 

...      No.  138  P.  R  1919, 

(7)  Necessity — tchether  male  alienor  can  anticipate  his  needs. 

Held,  that  the  position  of  a  ma'e  proprietor  is  not  different  to  that  of 
a  widow  in  respect  c  f  not  being  able  to  anticipate  necessities. 

67  P.  E.  1881  and  U  P.  E.  1885,  referred  to. 

...     No.  156  P.  R  1919. 

(8)  Will  in  favour  of  brother's  grandsons — status  of  sons  widow  to 
contest  the  alienation — Jdts  of  Ludhiana  District. 

Held,  that  a  son's  widow  who  sues  to  contest  an  alienation  by  her 
father-in  law  must  prove  not  only  that  she  is  heir  to  the  latter  but 
also  that  she  lias  by  custom  a  right  to  contest  his  alienations  and 
the  burden  is  the  unjre  heavily  on  her  where  the  alienees  are  the 
alienor's  aguateff. 

33  P.  E.  191(3,  Gl  P.  E.  1906  and  135  P.  E.  1908,  referred  to. 

30  P.  E.  1909  and  72  P.  E.  1906,  distinguished. 

Held  also,  thai  the,  widow  had  failed  to  prove  the  existence  of  such 
a  custom  among  .Jats  of  Ludhiaua  and  that  it  was  consequently  unneces- 
Hary  to  inquire  into  the  validity  of  the  will. 

...     No.  IGO  P.  R  1919. 

CUSTCiM  (GUARDIAN). 

Alienation  of  minor's  property  by  his  elder  brother  as  guardian. 
-     h'ce  Custom  {Alienation)  (o). 

...      No.  133  P.  R  1919. 
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CUSTOM  {KUAN AD  AM  AD  I). 

Hindu  Jats  of  village  Bottar — tahsil  Kharian — dittrict  Gujrat — 
onus  proband!—  Riwaj-i-am. 

Held,  that  the  onns  of  proving  that  the  custom  of  khanadamadi  exists 
among  Hindu  Jats  of  village  Bottar,  tahsil  Kharian,  district  Gujrat, 
was  upon  the  defendants,  who  relied  on  it,  and  that  they  had  failed 
to  prove  the  existence  of  the  custom. 

107  P.  R.  1887  {F.  B),  referred  to. 

...     No.  164  P.  R  1919. 
CUSTOM  (MARRIAGE). 

Eemarriage  of  a  pregnant  ividotv — whether  valid. 

Held,  that  there  is  no  rule  in  Customary  Law  which  prohibits  a 
pregnant  widow  from  remarrying  immediately  after  her  first  husband's 
death. 

...     No.  102  p.  R  1919. 

CUSTOM  (RELIGIOUS  ENDOWMENT). 

Whether  muttoaUi  can  grant  a  permanent  lease — limitation  for  re- 
covery of  property  so  leased. 

See  Mel ig ions  Endowment  (1). 

No.  99  P.  R  1919. 

CUSTOM  (SUCCESSION). 

(1)  Ancestral  property — cousins  or  sister — K air oo  Jats  oj  Nawah- 
pur  village,  tahsil  and  district  Multan — Riwaj-i-am — Muhammadan 
Law. 

^e?c?,  that  answer  13  in  the  Riwaj-i-am  of  Multan  District  (unsup- 
ported by  instances),  being  a  very  peculiar  one,  quite  opposed  to 
customary  law  and  the  method  of  calculating  relationship  laid  down 
therein  being  also  peculiar,  was  not  sufficient  to  shift  the  onxis  on  to 
the  plaintiffs,  the  cousins  of  the  deceased,  to  prove  hat  they  are  not 
excluded  by  a  sister. 

84  P.  R.  1917,   followed. 

45  P.  R.  1917  (P.C.)  distinguished. 

Held  also,  that  in  the  absence  of  proof  of  a  custom,  Muhummadun 
L'lW  should  bo  followed  in  this  case,  notwithstanding  that  plaintiff's 
had  not  based   their  claim  upon  their  personal  law,  but  on  custom. 

12  P.  R  1SS9  and  116P  i?.  1892  and  4  and  89  P.  R.  1888  and 
117  P.  R.  1901,    referred  to. 

...       Nn.  13  P.  R  1919. 

(2  )  ]Vo7i-nnrcs(ral  land—  collaterals  in  ninth  degree  or  sister — 
Sivaya  Jats  o/Mauza  Sivaya,  Gnjraf  District— 7chether  personal  law  is 
applicable. 
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Held^  that  plaintifiFs,  collaterals  iu  the  ninth  degree,  on  whom  the 
onxhs  lay,  had  failed  to  prove  that  by  custom  among  Sivaya  Jats  of 
Mauza  Sivaya,  Gujrat  district,  they  had  a  preferential  right  to  a  sister 
in  succession  to  land  which   was  non-ancestral  qua  the  plaintiflEs. 

35  P.  R.  1909,  referred  to. 

Held  also,  that  Jats  are  presumably  governed  by  agricultural  custom 
in  the  matter  of  inheritance  and  therefore  failure  of  the  plaintiffs  to 
prove  a  custom  in  favour  of  their  claim  does  not  lead  to  he  conclu- 
sion that  no  custom  regarding  succession  to  the  estate  is  applicable 
to  the  tribe  and  that  personal  law  must  be  followed. 

No.  20  P.  R.  1919. 

(3)  Among  brothers — ivhether  half  brothers  succeed  ivithfull  brothers — 
Kaliar  Jats  of  village  Kaliaramvala — Tahsil  and  district  Mianivali — 
Riwaj-i-am — onus  probandi, 

Held,  that  the  defendants,  the  half  brothers,  on  whom  the  onus  lay, 
had  failed  to  prove  the  existence  among  Kaliar  Jats  of  Kaliaranwala 
of  either  a  family  or  a  tribal  custom  by  which  in  succession  among 
brothers  those  of  the  half  blood  succeed  with  those  of  the  full  blood. 

Rattigan's  Customary  Law,  para.  26  and  the  Riivaj  i-ams  of  1878 
and  1908  of  the  Mianwali  District,  referred  to. 

No.  33  P.  R.  1919. 

(4)  Mother  or  son  by  another  loife — Hindu  Jats — Ludhiana  Dis- 
trict— Ri  waj  -i-am. 

Held,  that  by  custom  among  Hindu  Jats  of  the,  Ludhiana  District 
a  widowed  mother  is  entitled  to  succeed  to  the  estate  of  her  deceased 
childless  son  in  presence  of  a  son  by  another  wife. 

The  Riwaj -i-ams  of  the  district  referred  to — also  Rattigan's  Custom- 
ary Law,  para.  22  and  Case  No.  341  of  1880  (unpublished), 

No.  43  P.  R.  1919. 

(5)  Chundawand  or  pagwand — Gondals  oj  tahsils  Bhera  and 
Sargodha —  onus  probandi —  Wajib-ul-arz. 

See  Indian  Limitation  Act,  1908  (13). 

...       No.  98  P.  R.  1919. 

(6)  To  house  of  an  occupancy  tenant  in  village  abadi  who  died 
without  lineal  descendant — proprietor  or  first  cousin. 

Held,  that  in  the  absence  of  proof  of  any  custom  to  the  contrary 
a  first  cousin  being  a  very  near  collateral  is  entitled  to  possession  of 
the  house  of  a  deceased  occupancy  tenant  in  the  village  a6ao?i  in  pre- 
ference to  the  proprietor. 

•  33  P.  L.  R.  1911,  76  P.  R.  1888,  and  63  P.  W.  R.  1916,  referred  to, 
also  Rattigan's  Customary  Laiv,  article  238-a. 

...    No.  106  P.  R.  1919. 
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CUSTOM  (VILLAGE  COMMON  LANJ.»). 

Ah-Adi -—ivhether  liable  to  partition. 

Red,  that  the  ahidi  of  a  village  being  joint  property  is  liable  to 
partition  ;  but  the  portions  occupied  by  houses  of  the  villagers  or 
used  for  public  purposes  would  necessarily  have  to  be  excluded  from 
partition. 

150  P.  R.  1890  (p.  488)  and  117  P.  Tt.  1S94,  referred  to. 

2  P.L.  R.  1912,  not  followed. 

...    No.  149  P.  R  1919. 

D. 

DAMAGES. 

(1)  Suit  for — in  regard  to  malicious  prosecution  —necessity  of 
plaintiff  proving  his  innocence. 

See  Malicious  Proaecntion  (l). 

...     No.    32  P.  R.  1919. 

(2)  Amount  rf — principles  in  estimating — where  pJantiff  was  injured 
in  a  collision,  the  result  of  dejendant^s  negligence 

The  plaintiff  while  ti-aveliing  as  a  passenger  in  one  of  defendant's 
tramcars  had  his  leg  crushed  in  a  collision  between  that  car  and 
another  car  belonging  to  the  defendant,  the  result  of  the  latter's 
negligence. 

Held,  that  the  injured  person  is  entitled  to  damages  for  personal 
suffering  and  for  loss  of  enjoyment  of  life,  also  to  act  al  pecuniary  loss 
resulting  to,  and  the  expenses  reasonably  incurred  by  him.  If  he  is 
engaged  in  a  profession,  trade  or  other  occupation,  he  must  be  com- 
pensated for  the  probable  future  loss  by  reason  of  incapacity  or  dimin- 
ished capacity  to  work. 

Held  also,  that  in  assessing  damages  arising  from  the  probable  loss 
of  future  income  the  plaintiff's  average  earnings  form  the  natural 
basis,  but  at  the  same  time,  such  contingencies  as  the  nature  of  the 
income  and  the  likelihood  of  its  continuance  and  the  probable  dur- 
ation of  the  plaintiff's  life  apart  from  the  accident,  must  be  con- 
sidered. 

28  L.  T.  735  and  5  Q.  B.  D.  78,  referred  to. 

...       No.  75  P.  R.  1919. 

DAUGHTER'S  SON. 

Adoption  of — among  Ghorewaha  Rajputs — Garshankar  tahsil. 

See  Cttstom  {Adoption)  (l). 

,..     No.  HOP.  R.  1919. 
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DEAD  DEFENDANT. 

Suit  against — application  to  bring  his  representatives  on  record  made 
after  expiry  of  period  of  limitation. 

See  Indian  Limitation  Act,  1908  (3). 

No.  86  P.  R  1919. 

DEATH  OF  PARTIES. 

During  pendency  of  appeal — iii  suit  for  declaration  that  defendant  is 
not  the  lawful  ivife  of  plaintij^ — personal  action — whether  -findings 
would  he  res  judicata  in  pending  siiit  between  the  representatii'es  of  the 
deceased. 

Defendant  Mussammat  P.  K.  having  obtained  a  maintenance  order 
against  plaintiff,  the  latter  sued  for  a  declaration  that  defendant  was 
not  his  lawful  wife.  The  Courts  below  gave  judgment  against  him 
and  he  then  filed  the  piesent  appeal  in  the  Chief  Court.  During 
the  pendenc3'  of  that  appeal  both  pai'ties  died.  The  plaintiff's  and 
defendant's  sons  were  impleaded  to  represent  their  father  and  mother, 
respective!  J'. 

Held,  that  as  the  action  was  a  purely  personal  one  and  both  plain- 
tiff and  defendant  has  died,  the  right  of  appeal  did  not  survive. 

Held  further,  that  the  Court's  decision  could  not  operate  as  res  judi- 
cata in  a  case  then  pending  in  which  the  defendant's  son  sought  to 
establish  his  right  to  the  gartdi  of  which  the  deceased  plaintiff  was 
mahant  on  the  ground  of  his  being  deceased's  son,  because  (a)  the 
Munsiff  who  tried  the  present  suit  would  not  be  competent  to  try 
the  suit  then  pending  before  the  Subordinate  Judge  and  (6)  the 
judgment  of  the  Chief  Court  would  not  be  binding  on  the  defendant's 
son  except  in  his  capacity  as  representative  of  his  mother  in  whose 
place  he  was  impleaded. 

No.  87  P.  R.  1919. 

See  also  Abatement. 

DECLARATORY  SUIT. 

That  plaintiffs  are  entitled  to  shai^e  in  land  according  to  chnndaivand 
and  not  according  to  pagwand,  as  shown  in  Revenue  records — limi- 
tation— new  cause  of  action  where  defendants  had  applied  for 
partition. 

See  Indian  Limitation  Act,  1908  (13). 

No.  98  P.  R  1919. 

DECREE. 

(l)     Amendment  of — inherent  power  of  Court — to  amend, 

See  Civil  Proced-ure  Code,  1908  (15). 

.,.       No,  92  P.  R  1919, 
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DKCnEE- concld, 

(2)  Set  aside  on  review  while  appeal  is  pending — whether   appeal 
can  proceed. 

See  Appeal  (8). 

...   No.    140  P.  R.  1919. 

(3)  Unless  conditional,  cannot  be  enforced  by  a  fresh  suit — condi- 
tional decree,  explained. 

See  Suit. 

...     No.  153  P.  R.  1919. 

DECREE  mSI. 

For  dissolution  of  a  marriage — should  not  contain    orders  as   to  cus- 
tody and  maintenance  of  children. 

See  Indian  Divorce  Act,  1869  (2). 

...     No.  142  P.  R.  1919. 

DEFAULT. 

Order  of  dismissal  for — not  a  proper  or  legal  order    under  order   17, 
rule  3  of  the  Code. 

See  Civil  Procedure  Code,  1908  (20). 

...    No.  150  P.  R.  1919. 

DEPOSIT. 

Suit  for  recovery  of  money  given  to   defendant  by  way  of  deposit — • 
limitation. 

See  Indian  Limitation  Act,  1908  (5). 

No.  4  P.  R.  1919. 

DHARAMARTIL 

Property  gifted  to  custodians  of  a  gurdawara  as — is  the  private  pro- 
perty of  the  custodian. 

^QQ  Indian  Limitation  A'-.l,  1908  (4), 

...    No.  109  P.  R.  1919. 
DISMISSAL  FOR  DEFAULT. 

(1)  Whether  Court  can  allow  restoration   even   when  no    'sufficient 
cause  "  is  shewn. 

See  Civil  Procedure  Code,  1908  (33). 

No.  53  P.  R.  1919. 

(2)  For  non-payment  of  process  fees. 
See  Civil  Procedure  Code,  1908  (32). 

...     No.  169  P.  R.  1919. 
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DISMISSAL  OF  SUIT. 


Order  of — based  on  a  default  is  not  a  proper  or  legal  order  under 
order  17,  rule  3  of  the  Code. 


See  Civil  Procedure  Code  (20). 
•••  •••  ••• 

DIVORCE. 

Not  to  be  granted  without  inquiry. 
See  Indian  Divorce  Act,  1869  (l). 


No.  150  P.  R.  1919. 


No.  25  P.  R.  1919  (F.  B.). 


EASEMENT. 

Discharge  o/  water  through  the  drainage  in  a  common  courtyard — how 
far  ai^ected  hy  partition  oj  the  courtyard  —onus  probandi — easement  oj 
necessity — Indian  Easements  Act,  1^0/1882,  section  13. 

Plaintiff  and  defendant  owned  a  common  courtyard  and  before  parti- 
tion plaintiff"  had  the  right  to  pass  his  water  through  the  drainage  which 
existed  in  the  yard,  The  question  was  whether  the  partition  of  the 
courtyard  had  the  efifect  of  destroying  plaintiff's  right  of  easement. 

Held,  that  the  onus  lay  on  the  defendant  to  show  that  the  right  which 
plaintiff  possessed  prior  to  the  partition  had  been  extinguished  by  some 
agreement  or  rule  of  law. 

Held  also,  that  the  mere  fact  that  plaintiff  had  acquired  another 
tenement  through  which  he  could  pass  his  water  did  not  deprive  the 
easement  in  question  of  the  character  of  an  easement  of  necessity  within 
the  meaning  of  section  13  of  the  Indian  Easements  Act. 

...     No.  101  P.  R.  1919. 
ESTOPPEL. 

(l)  Gratuitous  admissions — ivithout  knowledge  o^  the /act — toxiver. 

Plaintiff  claimed  partition  of  properties  alleged  to  be  joint  ;  it  was 
alleged  by  defendant  in  respect  of  some  of  these  pi-operties  that  in  vari-  . 
ous  documents  signed  by  plaintiff  and  his  Pleader,  respectively,  these 
propei'ties  had  been  si)oken  of  as  the  property  of  defendant  and  it  was 
urged  that  plaintiff  could  not  now  be  allowed  to  say  that  they  were  the 
joint  property  of  the  parties- 

Held,  that  as  it  had  not  been  proved  that  plaintiff  know  the  proper- 
ties to  \e  joint  when  he  made  the  admissions  there  could  be  no  waiver. 

Held  also,  that  the  admissions  were  gratuitous  and  could  thei'efore 
be  withdrawn  and  they  did  not  cieate  an  estoppel  as  they  did  not  lead 
to  any  change  in  the  defendant's  position. 

/.  L.  R.2%  Cal.  81  (P.  C),  referred  to. 

No.  G8  P.  R.  1919.^' 
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ESTOPPEL— cone?  i. 

(■j)  Whether  fact  that  plaintiffs  cultivated  a  portion  of  the  land  sold, 
as  tenants  of  the  vendee,  estops  them  from  objecting  to  the  sale. 

See  Cttstom  {Alie7iatioii)  (3). 

N0.72P.  R.  1919 

(3)  Person  who  agreed  orally  in  Court  to  the  arbitration  is  estopped 
from  objecting  to  the  award  on  ground  that  he  did  not  sign  the  agree- 
ment to  submit. 

See  Arbitration  (2). 

-     ...  ...      No.  77  P.  R  1919. 

(4)  Between  landlord  and  tenant — where  landlord  has  acknowledged 
a  permanent  tenancy  in  certain  sale-deeds. 

See  Landlord  and  Tenant  (2). 

No.  81  P.  R  1919  (P.  C.) 

'5)  See  Pre-emption  (7). 

No.  82  P.  R  1919  (P.  C.) 

(6)  Tenant  estopped  from  denyin/^  landlord's  title  even  after  expiry  of 
tenancy. 

See  Indian  Evidence  Act,  1872  (2). 

...    No.  123  P.  R.  1919. 

(7)  Mortgagee  in/oroiing  vendee  that  a  certain  sum  is  due  on  his  mort- 
gage and  vendee  retaining  that  sum  out  of  the  parchasi-money — ivhether 
mortgagee  can  claim  a  larger  amount. 

Held,  that  where  a  mortgagee  on  inquiry  by  an  intending  vendee  gives 
him  the  exact  amount  due  on  his  mortgage  ami  the  latter  acts  on  this 
information  and  retains  that  amount  out  of  the  purchase-money  for 
paying  off  the  mortgage,  the  mortgagee  is  estoi>pod  from  recovering  any 
larger  amount  froui  the  vendee. 

...     Nu.  141  P.  R  1919. 

(8)  Whether  minor  falsely  rei»iesenting  hiii>self  to  be  of  full  age,  is 
estopped  from  setting  i  p  the  plea  of  minority  when  the  other  pjrty 
knew  at  the  time  that  the  representation  was  false. 

See  Minor  (8) 

...    No.  1G2  P.  R  1919. 

EXECUTING  COURT. 

Cannot  now  question  the  Jurisdiction  of  the  Court  which  passed  the 
decree. 

See  Civil  Procedure  Code,  1908  (2)- 

...       No.  22  P.  R  1919 
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EXECUTION  OF  DECREE. 

(1)  Against  property  under  the  Control  of  Court  of  Wards. 
See  Punjab  Court  of  Wards  Act,  1903  (1)  (2l 

Nos.  2  and  3  P.  R.  1919. 

(2)  Sile  of    moveable  property,  confirmed  by  Court,  cannot  be  set 
aside  on  application  of  decree-holder  or  judgment-debtor. 

See  Civil  Procedure  Co-ie,  1908  (7) 

...       No.  12  P.  R  1919 

(3)  Whether  Executing  Court  can  question  the  jurisdiction  of  the 
Court  which  passed  the  decree. 

See  Civil  Procedtire  Code,  1908  (2). 

No.  22  P.  R  1919 

(4)  Execution  by  holder  of  a  decree,  who  in  execution  has  attached 
another  decree,  in  respect  of  persons  who  became  sureties  in  the  latter. 

See  Civil  Procedure  Code,  1908  (32). 

...       No.  44  P.  R  1919. 

(5)  Responsibility  o/Sapurddar  oj  attached  property  after  dismissal  o/ 
execution  proceedings  in  default — Civil  Procedure  Code,  Act  V  of  1Q08, 
order  21,  7'ule  57. 

Held,  that  the  Sapurddar  of  attached  property  is  responsible  to  the 
Court  for  its  production  and  if  he  is  unable  to  produce  it  when  called 
on  to  do  so,  he  is  liable  to  pay  the  value.  A  dismissal  of  the  execution 
proceedings  in  default  does  not  release  him  from  his  liability,  although 
the  attachment  thereby  comes  to  an  end,  vide  order  21,  rule  57  of  the 
Code  of  Civil  Procedure. 

No.  60  P.  R  1919. 

(6)  Whether  executing  Court  can  take  cognisance  of  adjustment  out 
of  Court. 

See  Civil  Procedure  Code,  1908  (9), 

...      No.  135  P.  R  1919. 

(7)  Where  attached  property  has  disappeared  owing  to  judgment- 
debtor's  fault,  decree-holder  can  execute  his  decree  afresh  against  the 
person  or  property  of  the  judgment-debtor. 

See  Civil  Procedure  Code,  1908  (24). 

...     No.  154  P.  R  1919. 

F 

FOREIGN  JUDGMENT. 

Suit  on — when  not  passed  on  the  merits— whether  Court  can  give 
time  to  procure  a  certificate. 

See  Civil  Procedure  Code,  1908  (4). 

No.  14  P.  R  1919. 
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FRAUD. 

Fietitious  mortgage  made  to  detriment  of  plaintiff's  near  reversioner — 
suit  by  plaintiff  for  cancellation  oj  the  mortgage  hejore  the  fraud  had  been 
carried  into  effect  —  ivhether  competent. 

The  plaintiff,  mortgagor,  sued  for  cancellation  of  a  rleed  of  mortgage 
made  by  him  in  favour  of  the  defendant,  alleging  that  he  had  been 
induced  to  execute  the  deed  by  fraud  and  that  there  was  no  considera- 
tion. The  Lower  Appellate  Court  held  that  the  consideration  for  the 
mortgage  was  unproved  and  that  the  ti-ansaction  was  in  fact  fictitious 
and  that  what  really  happened  was  that  plaintiff  and  defendant  had 
conspired  to  concoct  the  mortgage  to  the  detriment  of  plaintiff's  near 
reversioner  K.  B. 

ITeld,  that  as  nothing  had  been  done  at  the  time  when  the  suit 
was  brought  to  carry  the  fraud  into  effect,  the  fjlaintiff"  was  not  de- 
barred from  asking  for  the  relief  he  claimed. 

I.  L  B.  35  Cal.  551  (P.  0.),  referred  to. 

...    No.  126  P.  R.  1919. 

FRAUDULENT  TRANSFER. 

Fy  insolvent  in  favour  of  one  creditor — set  aside — whether  trans- 
feree can  claim  in  respect  of  just  antecedent  debts,  being  part  of  the 
consideration  for  the  transfer. 


See  Provincial  Insolvency  Act,  1907  (.3). 

G 


No.  65  P.  R.  1919. 


GONDALS. 


Of  tahsils  Bhra  and  Sargodha — Succession — chiindawand  or 
pagwand. 

See  Indian  Limitation  Act,  )908  {io\ 

...      No.  98  P.  R.  1919. 
GUARDIAN. 

Under  Customary  law — power  of  alienating  his  ward's  property. 
See  Custom  (Alienation)  (5j. 

...    No   133  P.  R.  1919. 
GUARDIANS  AND  WARDS  AOT,  1890, 
(1)     Sections  7,  29,  47  and  48. 

Fin'ilihj  of  order  appointing  a  guardian — sale  by  certificated  guardian 
with permisf!' on  of  Cunrt,  Unless  obtained  by  fraud,  confers  good  title. 

Held,  that  an  order  appointing  a  guardian  is  final  (subject  to  any 
order  passed  in  appeal)  even  if  it  was  made  under  a  misapprehension 
of  the  facts  of  the  case — vide  section  48  of  the  Guardians  and  Wards 
Act. 
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GUARDIANS  AND  WARDS  ACT,  1 890 -concZtZ. 

Held  also,  that  a  sale  by  a  certificated  guardian  of  the  property 
of  his  ward,  with  the  permission  of  the  Court,  transfers  a  good  title 
to  the  vendee,    unless  the  Court's  permission  was  obtained  by  fraud. 

25  Indian  Gases  810,  L  L.  R.  5  Gal  363  and  I.  L.  R.  11  Gal.  379 
(P.  G.),  referred  to. 

.».       No.  73  P.  R.  1919. 

(2)  Sections  9  (l),  17  (6)  and  IS. 

Whether  appeal  is  competent  against  order  of  Guurt  at  Lahore  return- 
ing application  for  guardiamhip  for  presentation  to  the  Gourt  of 
Amritsar  on  ground  that  it  had  no  jurisdiction — Revision. 

Held,  that  an  order  of  the  Lahore  Court  under  section  9  (l)  of  the 
Guardians  and  Wards  Act  returning  an  application  for  guardian- 
ship for  presentation  to  the  Court  at  Amritsar  on  the  ground  that 
it  had  no  jurisdiction,  is  not  appealable — vide  sections  47  (6)  and 
48  of  the  Act. 

Held  also,  that  the  Chief  Court  should  not  exercise  its  revisional 
powers  in  this  case  as  the  petitioner  had  another  remedy  open  to  her 
by  presenting  her  application  for  appointment  of  a  guardian  to  the 
Amritsar  C&urt, 

...   No.   107  P.  R  1919. 

(3)  Sections  20,  27  and  33. 

Duty  of  guardian  in  dealing  with  Jiis  ivar'sd  money — investment- 
Held,  that  a  guardian  stands  in  a  fiduciary  relation  to  his  ward  and 
is  not  allowed  to  make  any  profit  out  of  his  office  ;  and  he  is  bound 
to  deal  with  the  property  of  his  ward  as  carefully  as  a  man  of  ordinary 
prudence,  vide  sections  20  and  27  of  the  Guardians  and  Wards  Act. 
The  provisions  of  the  Indian  Trustees  Act  though  not  strictly  appli- 
cable can  be  used  as  a  guide. 

Held  consequently,  that  if  the  ward  can  prove  that  moneys  be- 
longing to  him  had  been  used  by  the  guardian  in  his  business,  the 
latter  would  be  bound  to  account  for  the  profits  he  had  made  out 
of  the  use  of  that  money  or  could  have  made  but  for  his  gross  or 
wilful  default. 

Held  also,  that  every  plain  neglect  of  duty  by  a  guardian  amounts 
to  a  breach  of  trust  and  he  must  compensate  his  ward  for  any 
loss  occasioned  thereby. 

12  Gal.  W.  N.  481  and  Trevelyan's  Law  relating  to  Minors,  -ith  edi' 
tion,  page  180,  referred  to. 

Prima  facie,  it  is  the  duty  of  a  guardian  to  invest  money  belong- 
ing to  his  v/ard  and  section  33  of  the  Act  provides  means  by  whic]> 
a  guardian  may  obtain  the  assistance  of  the  Court  in  his  dealing" 
with  his  "-ard's  fimds. 

...    No.  157  P.  R.  1919. 
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HINDU   LAW. 

( 1)  Whether  reversiiners  are  h<mnd  ly  decrees  against  a  widow  repre- 
sentirxj  the  estate. 

Held,  that  it  is  now  settled  law  that  a  decree  obtained,  after  fair 
contest  in  a  bojia  fide  litigation,  against  a  widow,  relating  to  the  estate 
represented  by  her,  binds  reversioners  unless  that  decree  can  be 
impeached  on  some  special  ground. 

9  Moo.    I.  A.  oi3  (604)  (P.  C.)  and  139  P.  K.  1888,  referred  to. 

Held  hotvever,  that  where  the  decree  is  obtained  against  the 
widow  through  compromise  this  i)rinciple  is  subject  to  the  quilifica- 
tion  that  the  compromise  was  for  !  he  benefit  of  the  estate  and  not  for 
personal  advantage  of  the  widow. 

/.  L.  E.  33  All.  356  (P.  C),  3-t  /.  A.  87  {P.  C).  23  Cal.  L.  J.  82 
followed,  modifying  the  principle  laid  down  in  6  Cal.  L.  R.  76  (81) 
{P.  C),  9  All.  L.  J.  778  (780),  /.  L.  R.  8  All.  365,  /.  L  R.  29  All. 
239,  5  Bom.  L.  R.  885,  25  Indian  Cases  377  and  /.  L.  R.  38 
Cal  672. 

Trevelyan's  Hindu  i^aw  pp.  475 — 476  and  Ram  Krishna's  Hindu 
Jjaw,  Vol.  IT,  p.  381  et  seg,  referred  to. 

Held  farther,  in  regard  to  decrees  obtained  a;ainst  a  widow 
as  the  result  of  arbitration  ]n'oceedinss  to  Avhich  she  agreed,  that 
a  decree  following  an  a^^ard,  where  the  arbitration  has  been  regu- 
larly and  properly  held  and  where  the  case  has  been  properly 
fought  out,  ought  to  be  just  as  efficacious  as  where  there  has  been  no 
such  submission. 

9  All.  L.  J.  780,  dlclum  of  Richards, C.  J.,  followed. 

As  a  general  I'ule  the  principles  applicable  to  a  case  decided  afier 
a  fair  contest  in  ordinary  bona  Hde  litigation  would  apply  to  decree 
obtained  after  an  award,  and  under  normal  circumstances  the 
interests  of  reversioners  would  more  probably  be  safeguarded  in  f.ir 
arbitration  proceeding  than  where  a  widow  settles  a  dispute  by 
compromise' 

No.  9  P.  R1919. 

(*2)  t^uccessioii — Khatris—  whether  heir  is  excluded  by  reason  of  lauLe- 
ness  or  by  reason  of  beintj  the  brother  of  the  murderer  of  his  cousins  to  whose 
property  he  claiins  to  succeed. 

Held,  that  under  Hindu  Law  in  order  to  disqualify  the  heir  by 
reason  of  lameness,  it  must  be  shewn  that  the  lameness  is  congenital 
and  is  comxjlete. 

Held  also,  that  the  heir  is  not  disqualified  from  succeeding  to  the 
property  of  his  cousins  by  reason  of  his  brother  having  been  their 
murderer—  notwithstanding  that  he  and  his  brother  constituted  a  joint 
Hindu  family  ;  particularly  where  the  heir  was  a  minor  at  the  timo  of 
the  murder. 

And  that  the  maxim  "  ncoio  ex  suo  delicto  melioreni  suavi  condi- 
tionem  faccre  potest ''  is  not  applicable  to  such  a  case. 

...     No.  69  P.  R  1919. 
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HINDU  hk'W—concld. 


(3)  Gift  of  property  by  Hindu  widow  for  benefit  of  her  own  and 
her  husband's  soul — how  far  valid. 

See  Ueligious  Endowment  (2), 

..     No.  146  P.  R.  1919. 

(4)  Widow's  maintenance  — arrears — delay  in  suing. 

Held,  that  it  is  a  principle  generally  applicable  that  a  Hindu 
widow  is  entitled  to  claim  arrears  of  maintenance  at  a  reason- 
able rate,  regard  being  had  to  the  status  of  her  deceased  husband 
and  to  ihe  value  of  the  property  left  by  him  and  that  it  is  not 
necessary  to  prove  before  coming  into  Court  that  she  made  a  demand 
for  such  arrears  and  that  the  demand  was  refused. 

1.  L.  R.  2J  All.  28.1,  /.  L.  E.  36  Bom.SSS  (386),  /.  L.  B.  43  Bom. 
66,  9  Indian  Cases  6)4^  and  27  Mad.  L  J.  291,  referred  to,  also  10 
Indian  Oases  110  (111)  aud  I.L.  fl.  24  Mad.  147  (P.  C.) 

Held  also,  that  in  this  case  the  widow  had  not  by  any  act  or 
omission  on  her  part  forfeited  her  right  to  claim  arrears  of  mainte- 
nance for  the  4  years  prior  to  suit. 

...     No.  147  P.  R  1919. 

(5)  Mitakshara — right  of  father  to  dispose  of  his  son's  interests 
in  family  property  for  payment  of  his  own  debts  not  incurred  for 
immoral  purposes — onusiyrohandl. 

See  Provincial  Insolvencij  Act,  1907  (I). 

...   No.  158  P.  R.  1919. 

(6)  Succession — vjhcther  sisters  are  heirs. 


Held,  that  under  Hindu  Law  sisters  can  succeed  as  handhus. 

.  P.    8  Mad.   107 

...  No.   161  P.  R.  1919. 


)80P.ii;.18S9, /.  L.  i?.   2^  All.    191,    I.L. P.    8  Mad.   107    (1.30) 
and  I  L.  R.  14  Mad.  149,  referred  to. 


HIRING  AND  LETTING. 

Contract  of — in  respect    of  a  sewing  machine   with  option  of  pui 
chase— nature  of  contract  and  rights  of  parties  explained. 
See  Indian  Contract  Act,  1873  (6). 


No,  54  P.  R.   1919. 


I 

IMPROVEMENTS. 

When  claimable  by  mortgagee. 
See  Mortgage  (1). 


No.  58  P.  R.  1919. 
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INDIAN  COMPANIES  ACT,  1882. 
(1)     Section  1-1:2. 

Whether    official  liquidator  can  resign   without  coubent  of  li<iuidat- 
ing  Court. 

See  Companies  (in  h'quida(ion)  (1). 

...       No.  51  P.  R.  1919. 

(2)  Section  136. 

Whether  a  suit  or  appso,^  c^"  proceed,  after  windiivj-up  order,  against 
the  company  by  a  fxrson  whose  objection  to  attachment  of  a  property  has 
been  rejected  by  the  executing  Court. 

The  Uquidator  of  the  defendant  Bank  attached  the  house  in  dispute 
in  execution  of  a  decree  against  one  K.  P,  The  plaintiff  preferred  an 
objection  to  the  attachment  on  the  ground  that  it  belonged  to  him.  His 
claim  was  rejected  by  the  executing  Court  and  he  therefore  brought  the 
pre.sent  s'iit  for  a  declaration  that  he  is  the  owner  of  the  house  by  purchase. 
His  suit  was  dismissed  by  the  first  Court  and  plaintiff  thereon  preferred 
the  present  app.al  to  the  Chief  Court.  Neither  for  instituting  the  suit 
nor  for  the  appeal  had  the  leave  of  the  liquidating  Court  been  obtained  ; 
it  was,  however,  urged  that  as  the  suit  was  a  mere  continuation  of  the 
proceeding  on  the  claim  petition  which  was  a  defensive  proceeding, 
no  leave  was  required. 

//e?c?,  that  for  the  purposes  of  section  136  of  the  Companies  Act  of 
1882,  proceedings  in  execution  must  be  regarded  as  distinct  from  a  suit, 
and  that  the  plaintiff  could  not  therefore  commence  either  the  suit  or  the 
appeal  without  obtaining  the  leave  of  the  liquidating  Court, 

/.  L.  K.  16  Bom.  64^4,  referred  to. 

62  P.  R.  1918  {F.  B.)  and  /.  L.  R.  38  Mad.  535,  distingaished. 

...      No.  ro  p.  R  1919 

(3)  Section  169  and  uules  57  and  58. 

Appeal  by  a  contributory  who  had  ti-/t  entered  his  name  in  the  book  and  who 
did  not  attend  in  the  trial  Court  nor  iras  a  party  to  the  f.ioceedings  in  ihat 
Court  — whether  competent,  and  whethtr  leave  to  appeal  .$hotdd  be  given  to 
such  a  person — Civil  Frocedure  Code,  Act  V  of  \dOS,  section  96^appeal 
by  person  not  a  party  i<>  the  suit 

He^d,  that  a  contributory  who  had  not  entered  his  name  in  the 
book  kept  for  that  purpose  under  rule  58  of  the  rules  framed  by  the 
Chief  Court  under  section  254  of  the  Indian  Companies  Act  of  1882 
Hcd  who  did  not  in  fact  attend  the  proceedings  in  the  trial  Court  and 
was  not  a  party  to  those  proceedings  has  no  locim  sla)i(U  to  a[ipcal  from 
the  decree  of  that  Court. 

(1894)  2  Ch  D.  410,  referred  to. 

Semble  that  uo  i>erson  can  appeal  under  section  96  of  the  Code 
of  Civil  Procedure  unless  he  is  a  party  to  the  suit. 

Held  ahot  that  if  the  Court  could  grant  leave  to  appeal,  it  would  not 
do  so  in  favour  of  a  ]jersou  "ho  had  never  hitherto  taken  any  interest 
in  the  proceedings  and  had  not  taken  the  trouble  to  comply  vdth 
rule  58 ;  nor  should  such  a  person  bw  appointed  a  representative  of 
all  the  contributories  und»r  rule  57. 

...       No.  79  P.  R.  1919, 
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NDIAN  CONTRACT  ACT,  1872. 
(1)  Section  23. 
Suit  for  recovery  of  money  paid  under  a  vol  I  contract 

Plaint'ff  sued  for  recovery  of  a  sum  of  money  paid  to  the  defendant. 
The  lower  Courts  found  that  the  defendant  liad  promised  to  marry 
his  daughter  to  the  plaintiff  and  that  the  money  was  advanced  by 
plaintiff  on  the  faith  of  that  promise.  Defendant  admitted  that  he 
had  married  his  daughter  to  another  man. 

Held,  that  although  the  agi'eeraent  was  void  under  sertion  23  of 
the  Contract  Act  the  plaintiff  could  recover  back  the  monej'  paid 
under  it  as  the  agreement  remained  unperformed. 

27  P.  L.  R.  1915  and  lOG  P.  R.  1879.  p.  295  per  Plowden,  J.,  refer- 
red to. 

No.  113  P.  R.  1919. 

(2)  Section  25. 

Consideration  for  a  compromise — relinquishment  of  part  of  rights  under 
a  deed  of  sale  which  was  itself  without  consideration. 

R.  the  plaintiff-appellant  by  registered  deed  of  10th  August  1912 
sold  his  mortgage  rights  in  3  plots  of  land  to  P.  defendant  to  save 
them  from  his  creditors.  Subsequently  a  dispute  arose  between  R.  and 
P.  and  mutation  was  refused  as  R.  said  that  there  was  no  consideration 
for  the  sale.  Later  on  R.  and  P.  entered  into  a  compromise  and  on 
12th  June  1915  mutations  were  .sanctioned  in  terms  of  it,  by  which 
the  transfer  of  one  plot  to  one  G.  effected  by  P.  was  confirmed  and  the 
remaining  two  plots  were  shared  half  and  half  by  R.  and  P.  In 
December  1915  R.  brought  the  present  suit  for  possession  of  the 
plot  transferred  to  G.  and  half  of  the  other  two  plots  on  the  ground 
that  there  was  no  considei'ation  for  the  sale  or  for  the  compromise. 
It  was  found  by  both  Courts  that  there  was  no  consideration  for  the 
sale  of  10th  August  1912. 

Held,  that  as  the  sale  was  without  consideration,  forbearance  by 
P.  to  enforce  its  terms  could  not  be  consideration  for  the  subsequent 
compi'omise  which  was  conse  juently  not  binding  on  the  plaintiff  and 
the  latter  was  therefore  entitled  to  recover  his  property. 

5  L.  R.  Q.  B.  449  C452)  per  Cockbum,  C.  J.,  referred  to. 

..       No.  137  P.  R.  1919. 

(3)  Sections  36  and  37. 

Transfer  by  an  insolvent  in  fraud  of  general  body  of  his  creditors 
— whether  transferee  can  claim  in  respect  of  just  antecedent  debts 
forming  parts  of  the  consideration  for  the  fraudulent  transfer. 

See  Provincial  Insohenry  Act,  1907  (l). 

...     .  ...       No.  65  P.  R.  1919. 
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INDIAN  CONTRACT  ACT,  1872-contd, 

(4)  Section  45. 

Whether  after  dissohdion  of  a  partnersJdp  the  remxining  partners  can 
sue  for  their  share  in  a  debt  due  to  the  partnership  after  one  partner  has 
recovered  Ms  share. 

The  defendant  owed  money  to  a  partnership.  The  partnership  was 
dissolved  and  l-5th  share  of  the  debt  fell  to  the  share  of  K.  C,  one 
of  the  partners.  K.  C.  sued  for  his  l-5th  share,  impleading  also  as 
defendants  his  former  partners,  who  refused  to  join  him  as  plaintiffs, 
and  obtained  a  decree.  The  remaining  paitners  then  sued  for  their 
4-5th  share  of  the  debt.  The  Lower  Appellate  Court  held  that  under 
section  45  of  the  Contract  Act  the  performance  of  the  contract 
could  only  be  enforced  by  all  the  persons  who  were  partners  of  the 
firm  before  its  dissolution  and  dismissed  the  suit  accordingly. 

Held,  that  K  0.  by  reason  of  his  suit  for  l-5th  of  the  debt  having 
ceased  to  be  a  creditor,  section  45  of  the  Contract  Act  did  not 
debar  the  rem3ining  partners  from  maintaining  a  suit  for  the  balance 
of  the  debt. 

...     No.  128  P.  R.  1919. 

(5)  Section  65. 

Whether  applicable  or  not  in  certain  stated  circumstances. 

Plaintiff  sued  defendant  for  the  return  of  an  advance  of  Rs.  G60, 
which  he  paid  to  the  latter  on  account  of  an  advertisement  which 
was  to  appear  In  60,000  copies  of  the  defendant's  Urdu  Jantri,  alleging 
that  the  copies  of  the  Jtntrl  had  been  forfeited  by  Government  and 
there  had  therefore  been  no  pu-blication.  It  was  found  by  the  Chief 
Court  as  a  fact  that  the  full  number  of  GO, 000  copies  of  the  Jantri 
were  printed.  Oat  of  these  only  some  3,500  copies  were  recovered 
Vjy  the  police  from  the  defendant  himself  and  a  few  from  other  sources  ; 
in  all  some  5,000  odd.  It  was  not  alleged  that  the  defendant  had 
committed  any  criminal  offence  or  had  inserted  in  the  Jantri  any- 
thing that  would  liave  been  objectionable  in  times  of  peace.  The 
confiscation  was  ordered  under  the  Defence  of  India  Act  or  the  rules 
framed  thereunder.  All  that  was  alleged  was  that  ho  inserted  objec- 
tionable predictions  as  to  coming  events — prophecies  being  a  feature 
of  the  almanac. 

Held,  that  as  the  defendant  had  carried  out  his  agreement  of  print- 
ing the  plaintiffs  advertisement  in  the  specified  number  of  copies  of 
his  almanac  and  had  put  them  on  the  market,  and  as  the  confiscation 
by  Government  was  due  to  causes  ovei-  which  ho  had  no  control, 
section  65  of  the  Contract  Act  was  inapi)lii;able  in  the  absence  of  any 
express  pi'ovLsion  and  the  principle  "  that  the  loss  must  lie  where 
it  has  fallen  "  should  bo  followofl  and  consequently  plaintiff's  claim 
must  fail. 

Campbell's  Law  of  AVar  ami  Contract,  p.  151  r.f  s>'(/.  (Coronation 
Cases)  and  Cunningham's  Indian  Contract  Act,  p.  259,  Commentaries 
on  .section  65,  leferretl  to. 

33  Indian  Cases  536,  distinguished. 

...       No.  42  P.  R.  1919. 
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INDIAN  CONTRACT  ACT,  1812- contd. 

(6)  Sections  73,  74  and  108,  exception  (l). 

Suit  for  arrears  of  monthly  payments  due  on  a  contract  of  hiring  and 
letting  a  setting  machine — nature  of  contract. 

Held,  that  a  contract  by  which  the  owner  of  a  sewing  machine  lets 
it  at  a  monthly  rent  to  the  hirer  for  use  with  the  option  that  the 
hirer  may  become  the  purchaser  of  the  machine  at  any  time  during 
the  hire  by  payment  to  the  owner  of  a  certain  specified  price  is  a 
contract  of  hiring  and  letting  and  not  a  contract  of  sale. 

L.  R.  Ap.  Cases  1895,  p.  475,  and  6  Bom.  L.  JR.  871,  referred  to. 

Held  also,  that  a  suit  for  the  arrears  of  mouthy  payments  due 
under  such  a  contract  is  not  one  for  compensation  for  the  breach  of 
a  contract  within  the  meaning  of  sections  73  and  74  of  the  Contract 
Act  and  the  plaintiff  is  entitled  to  the  full  amount  due  undef 
the  terms  of  the  contract  irrespective  of  the  value  of  the  machine. 

Held  frirther,  that  the  hii-er  under  the  contract,  who  has  not 
exercised  the  option  of  purchasing  the  machine,  cannot  confer  a  good 
title  on  a  person  who  has  purchased  the  machine  from  him. 

L.  R.  Ap.  Cases  1895,  p.  475,  referred  to. 

And  exception  1  to  section  108  of  the  Contract  Act  does  not  help 
the  purchaser  inasmuch  as  that  exception  does  not  apply  where 
there  is  only  a  qualified  possession  such  as  a  hirer  of  goods 
has. 

12  Beng.  L.  R,  42,  referred  to. 

..       No.  54  P.  R   1919. 

(7)  Sections  128,  137  and  140. 

BoncL  ivith  sureties — construction  of —principal  hecoining  insolvent — lohe- 
ther  creditor  can  sue  the  sureties  icitJiout  impleading  the  principal  and 
loithout  proving  the  debt  in  the  insolvency  proceedings  -Provincial  Insol- 
vency Act,  III  of  1907,  section  16  (2). 

One  G.  in  December  1914  executed  a  bond  in  favour  of  plaintiff- 
appellant  payable  in  April  1915.  The  three  defendants-respondents 
became  sureties  under  the  following  condition  in  the  bond.  "  Agar 
rupaiya  dene  men  kisi  qism  ka  inkar  karun  to  tinon  zamin  rupaiya  ke 
zimmetvar  hain.     Sahukar  unse  wasul  kar  leivega." 

In  June  1916  G.  applied  to  be  adjudicated  an  insolvent  and  in 
December  1916  he  was  so  adjudicated.  The  plaintiff-appellant  then 
filed  the  present  suit  against  he  three  sureties  (defendants  respond- 
ents) without  impleading  the  principal  debtor. 

Held,  that  the  real  meaning  of  the  stipulation  in  the  bond  was  that 
if  the  [.rincipal  debtor  makes  default  in  payment  according  to  the 
agreement  the  sureties  shall  be  liable. 

Held  also,  that  it  wao  not  necessary  for  the  creditor  to  make  a 
formal  demand  of  payment  from  his  debtor,  it  was  the  latter'a  duty 
to  pay    the   debt  as  agreed   upon,    and  that  G.'s  application  to    b^ 
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INDIAN  CONTRACT  ACT,  137-2— concld. 

declared  insolveut  was  tantamount  to  a  declaration  that  he  could  not 
pay  his  debts  and  thus  a  cause  of  action  arose  against  the  sureties. 

39  Indian  Cases  705,  referred  to. 

Held  further,  that  in  the  present  case  the  creditor  could  sue  the 
sureties  without  impleading  the  principal  and  there  was  no  duty  on 
the  creditor  to  prove  his  debt  in  the  insolvency  proceedings. 

48  Indian  Cases  424  (432),  following  /.  L.  E.  7  Bom.  146,  G  li.m. 
II.  C.R.  A.C  J  241  and  4  Mad.  H.  C.  R.  190,  37  Indian  Cases 
401  and  11  Indian  Cases  911,  referred  to 

58  P.  L.  K.  1912  and  16  Indian  Cases  387,  distinguished. 

...       No.  93  P.  K.  1919 

INDIAN  DIVORCE  ACT,  1869. 

(J)  Section  ii)  et  seq. 

Necessity  oj  inquiry,  even  in  cases  where  there  is  no  opposition  to  the 
petition  for  divorce. 

Held,  that  a  decree  of  dissolution  of  marriage  cannot  be  legally 
granted  merelj'  on  the  ground  that  the  respondent  does  not  oppose 
the  petition  and  that  in  this  case  the  Court  should  have  satisfied  itself 
that  there  was  good  reason  for  the  delay  in  suing,  that  there  was 
no  connivance  and  that  there  had  been  no  condonation. 

No.  25  P.  R  1919  (F.  B. 

(2)  Section  43. 

Decree  nisi  should  not  contain  orders  regarding  the  custody  and  taaiu' 
tenance  of  children. 

Held,  that  a  decree  ttisi  for  the  dissolution  ('f  a  lunriiapje  m;ide 
by  a  District  Judge  should  not  contain  orders  as  to  the  custody  and 
mnintenance  of  the  childi-en.  Such  orders  are  in  any  case  only  interim 
which  terminate  upon  the  confirmation  of  the  decree  by  the  High 
Coui  t. 

62  P.  n.  1887  (F,  B.),  referred  lo. 

...   No.   142  P.   R   191S 

INDIAN  EASEMENTS  ACT,  1882. 

Section  13. 

Easement  of  necessity  —  in  respect  of  diaitniga  for  vvatei"  whex'e  clai- 
mant has  Kubser|uently  acquired  auotlier  property  through  which 
he  could  take  oB  the  water. 

See  Easement. 

...    No.  101  P.  R.  191£ 
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[NDIAN"  EVIDENCE  ACT,  1872. 

(1)  Section  78  (6). 

Whether  Court  can  give  time  to  procure  a  certificate. 
See  Oivil  Procedure  Code,  J  908  (4), 

...     No.  14  P.  R.   1919. 

(2)  Sections  115,  116  AND  117. 

Landlord  ani  tenant — estoppel — tenant,  not  Jet  info  possession  by  the 
lessor,  denying  his  lessor's  title  after  expiry  of  tenancy,  hit  while  still  in 
possession  of  the  property— n-hether  tenant  can  show  that  his  lessor  is  a 
benamidar — Transfer  of  Property  Act,  IF  o/ 1882,  section  111  (a). 

The  defendant  had  executed  a  lease  of  a  shop  in  favour  of  plaintiff  for 
a  period  of  one  year  from  1.5th  September  l91o  at  a  rental  of  Rs.  11  a 
month.  The  lease  recited  tha*^^  the  shop  belonged  to  the  plaintiff. 
The  latter  brought  the  prt>sent  suit  on  12th  March  1917  for  balance 
of  rent  due  and  for  ejectment  of  the  defendant.  The  defendant  had 
not  been  let  into  possession  by  the  plaintiff,  as  he  was  already  in  pos- 
session under  a  lease  in  favour  of  plaintiff's  father.  The  defendant 
pleaded  that  the  shop  was  not  the  property  of  the  plaintiff  but  that  it 
belonged  to  plaintiff's  father. 

Held,  that  a  tenant  in  possession  cannot,  even  after  the  expiration 
of  his  lease,  deny  his  landlord's  title  without  actually  and  openly 
surrendering  possession  to  him. 

'.\o  Indian  Cases  7,  I  L.    R.  38    All.  226  and   I.    L.  B.  .37  All.   657     ' 
(P.  0.),  referred  to,  also  Woodroffe  and    Ameer    Ali's   Evidence    Act 
6th  Edition,  p.  800. 

I.  L.  U.  22  Bom,  890,  7.  L.  B.  24  Bom.  504,  I.  L,  i?..  31  Mad 
163  and  /.  L.   B.  37  Gal.  G74,  distinguished. 

Held  also,  that  a  tenact  who  has  executed  a  lease,  but  has  not 
been  let  into  possession  by  the  lessor,  is  estopped  from  denyincr  his 
lessor's  title,  in  the  absence  of  proof  that  he  executed  the  lease  in 
ignorance  of  the  defect  in  his  lessor's  title  or  that  bis  execution  of  the 
lease  was  procured  by  fraud,  misrepresentation  or  coercion. 

7  Cal.   W.  N.  596  and  /.  L.  B.  40  Mad.  561,  followed. 

Held  further,  that  defendant  coull  not  be  allowed  to  show  that  the 
plaintiff  in  whose  favour  he  executed  the  lease  in  suit  was  a  benami- 
dar, acting  as  an  agent  of  his  father. 

141  P.  B.  1906,  referred  to. 
■  ...  ...  ,..  ...       No.   123  P.   R.   1919. 

s'DIAN  LIMITATION  ACT,  1908. 

(l)  Section  5. 

Extension  of  time,  where  lower  Court  has  not  pronounced  judgment 
to  the  parties. 

See  Limitation  (5). 

...       No.   27  P.  R.  1919. 
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INDIAN  LUIITATION  ACT,  \908-contd. 

(2)  Section  5. 

Extension  of  time  where  appeal  is  from  a  decree  which  has  been 
subsequently  amended. 

See  Limitation  (6). 

...       No.  64  P.  R.  1919. 

(3)  Sections  5,  6,  7,  8  and  U. 

Stat  for  pre-emption  impleading  the  tioo  joint  vendees,  one  of  whom  had 
previously  died — application  to  bring  his  representatives  on  the  record 
after  expiry  of  period  of  limitation. 

This  suit  for  pre-emption  in  respect  of  a  sale  dated  7th  November 
1913  was  filed  on  7th  October  1914 — the  two  joint  vendees  were  im- 
pleaded, but  it  appeared  that  one  of  them  had  died  previonsly.  Ap- 
plication to  bring  his  legal  representatives  on  the  reooid  '.vas  not 
made  till  bth  December  1914. 

Held,  that  the  suit  being  barred  against  the  representatives  of  the 
deceased  vendee  was  equally  barred  against  the  surviving  vendee. 

Held  also,  that  the  period  of  limitation  could  not  be  extended  as 
sections  5  and  14  of  the  Limitation  Act  were  not  applicable  and  the 
provisions  of  sections  6  and  7  did  not  extend  to  suits  to  eiiforoe  a 
right  of  pre-emption — vide  section  8. 

...      No.  86  P.  R  1919 

(4)  Section  10. 

Limitation  for  suit  for  ejectment  of  donee  from  land  attached  to  a 
gardawara — land  gifted  to  ctistodian  of  gurdawara  as  dharamarth — 
whether  property  of  the  institution. 

Plaintiffs-appellantssued  Mu&sammat  R.  donor  and  ^lussammat  K. 
donee  for  ej'-ctment  of  the  latter  from  2  plots  of  land  (a)  and  (?)),  gifted  by 
thefornier  to  the  latter,  on  the  allegation  that  the  land  was  attached  to 
the  gurdatvara  of  Shahid  Ganj  and  that  Mussammat  R.  hud  no  authority 
to  alienate  it.  The  first  Court  held  that  plot  (a)  was  attached  to  the 
r/»rJ«?(,'ara  and  that  the  gift  of  it  was  invalid  but  that  plot  i6)  was 
gifted  to  R.  S.,  the  husband  of  Mussammat  R.,  and  was  not  attached 
to  the  gurdawara  and  therefore  the  plaintiff  had  no  locus  standi  to 
contest  the  alienation.  The  Lower  Appellate  Court  agreed  as  regards 
plot  (6)  but  held  that  tlie  only  suit  the  plaintiffs  could  biing  in 
regard  to  plot  fa)  uas  for  a  declaration  jaul  such  a  suit  was  time- 
barred  not  having  been  brought  within  6  years  from  the  date  of  gift. 

JBeld,  that  the  Lower  Appellate  Court  was  wrong  in  holding 
that  the  only  suit  that  could  be  brought  in  regard  to  plot  (a)  was 
one  for  a  declaration  ;  the  suit  for  dispossession  of  the  donee  was 
competent. 


I  L  R.   2i  Bom.  )  70,  distinguished. 

Eeld  also,  that  section    10   of   the  L 
id  the  suit  was  not  barred  by  time. 

8  P.  R.  1899,  9  P.  B.  1904  and  121  P,  R.  1£I2,  distinguished. 


Eeld  also,  that  section    10   of   the  Limitation    Act  was   applicable 
and  the  suit  was  not  barred  by  time. 
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INDIAN  LIMITATION  ACT,   l90S-co7itd. 

Held  further,  as  regards  plot(fc)  which  was  gifted  to  R.  S.  as  dharam- 
arth  that  it  was  his  private  property  and  did  not  become  property  of 
the  shrine  of  which  he  was  the  custodian  and  consequently  plaintiffs 
had  no  locus  standi  in  regard  to  this  plot. 

78  P.  B.  1912,  referred  to- 

Rattigans  Digest  of  Customary  Law,  Article  89,  distinguished. 

...    No.   109  P.  R.  1919. 

(5)  Section  10  and  articles  GO  axd  145. 

Limitation — suit  for  recoverij  nf  moneij    dppo^ted  with  defenlant. 

Plaintiff  alleged  that  he  had  sent  certain  money  from  America  to 
his  father-in-law,  Bhupa,  with  the  request  that  the  money  should  be 
kept  for  plaintiff  by  way  of  deposit  (amanat)  until  required  by  him, 
that  he  returned  from  America  ab  )ut  6  years  or  so  before  suit  and 
shortly  after  his  return  demanded  the  money  from  Bhupa. 

Held,  that  the  suit  was  barred  by  limitation  under  article  60  of 
the  Limitation  Act,  and  that  neither  section  10  nor  article  J 45  was 
applicable  to  the  claim. 

34  P.  R.  1898  and  I.  L.  R.  il  Mad.  J  75,  followed. 

20  Cal    W.  N.  2;>2  and  6  Cal.  L.  J.  535,  not  followed. 

No.  4  P.  R,  1919 

(6)  Section  12  (2)  and  (3). 

Deduction  of  time  requisite  both  for  obtaining  a  copy  of  the  decree 
appealed  from  and  of  the  judgment  on  tvhich  the  decree  is  founded. 

The  suit  was  decided  by  the  first  Court  on  the  15th  January  1915, 
and  on  the  same  date  an  application  was  put  in  for  a  copy  of  the 
judgment.  The  copy  was  ready  for  delivery  on  the  26tli  January  and 
was  delivered  on  tlie  28th.  On  23rd  February  an  applicitioa  was 
made  for  a  copy  of  the  decree  and  this  was  ready  on  the  26th  and 
was  delivered  on  the  26th  February.  The  appeal  to  the  District 
Judge  was  filed  on  the  3rd  March,  the  2'ith  February  and  1st  and 
.  2nd  March  being  holidays.  The  statutory  period  for  the  appeal  was 
30  days. 

Held,  that  the  appeal  was  within  time  as  tlie  appellant  was  en- 
titled to  deduct  the  time  i-equisite  for  obtaining  a  copy  of  the 
decree  appealed  from  as  well  as  the  time  requisite  for  obtaining  a 
copy  of  the  judgment  under  sab  sections  (2)  and  (3)  of  section  12  of 
the  Limitation  Act,  respectively,  and  he  was  not  obliged  to  ask  for 
both  copies  in  the  same  application. 

Held  also,  that  the  period  for  appealing  had  not  yet  expired  when 
application  for  a  copy  of  the  decree  was  put  in  on  the  23rd  February. 

...   No.  163  P.  R.   1919. 
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INDIAN  LIMITATION  ACT,  IdOS—contd. 

(7)  Section  14  and  article  178. 

AppUcfition  to  file  an  award  -^whether  tiim  spent  in  a  previous  suit 
in  which  applicant,  as  defendant,  set  up  the  award  in  bar  of  the  suit 
can  be  allowed. 

On  22nd  September  1915,  N.  K.  and  A.  K.  a^retd  to  refer  their 
dispute  to  arbitration  and  on  23rd  September  an  award  was  given  in 
favoar  of  A.  K.  On  3rd  January  1916  N  K.  brought  a  sait  against 
A.  K.  for  Rs.  817  on  the  ba^is  of  a  receipt,  altogether  ignoring  the 
award.  A.  K.  objected,  patting  forward  the  award.  On  6th  April 
1916  the  Court  disallowed  A.  K.'s  objections  and  said  that  if  he 
■wished  to  get  the  award  carried  into  effect  he  should  make  an  appli- 
cation to  hrive  it  made  a  rule  of  Court.  Upon  this  A.  K.  instituted 
the  present  proceedings  applying  that  the  award  should  be  filed  in 
Court. 

Held,  thai  the  applicant  could  not,  under  section  14  of  the  Limita- 
tion Act,  bo  allowed  the  time  spent  in  the  previous  suit  and  that 
his  application  was  therefore  barrtd  by  time  under  article  178  of  the 
Act, 

41  P.  n.  1916,  1  W.  R.  29,  9  W.  B.  4.55,  and  T.  L.  E.  33  All.  85, 
referred  to. 

1   W.  R.  310  and  7.   L.  Tl  35  Cal  209,  distinguished. 

No.  89  p.  R   1919. 

(8)  Section  19. 

Acknotcledgment — whether  it  must    be  express  or  miy  he  implied 

Plaintiff  sued  for  money  due  on  two  bonds,  dated  2nd  November 
1908  and  23rd  July  1914,  respectively.  The  bond  of  1914  made  men- 
tion of  tliere  being  a  separate  bond  for  Rs.  430-15  0  (i.  e.,  the  bond 
of  the  2nd  November  1908). 

Held,  that  an  acknowledgment  of  liability  need  not  bo  express  but 
may  be  implied  and  that  the  mention  in  the  Second  liond  of  the  1908 
bond  was  by  implication  a  sufficient  acknowledgment  of  liability  to 
bring  the  claim  on  the  latter  bond  within  time- 

9  Bern.  L.  R.  715  (718)  and  I.  L.  R.  33  Gal.  1047  (1057)  (P.  0.), 
referred  to,  also  Rustornjis;  Laic  of  Limitation,  2nd  Edition,  p.    104. 

...     .  ..  ...  ...     No.  131  P.  R.  1919 

(9)  Section  20. 

Whether  payment  oj  interest  by  principal  debtor  gives  afresh  start- 
ing point  Jar  limitation  against  the  stirety. 

Held,  that  payment  of  interest  by  the  principal  debtor,  within  the 
])eriod  of  limitation,  gives  a  fresh  starting  point  of  limitation  against 
the  surety  also  under  section  20  of  the  Limitation  Act. 

17  Indian  Cases  619  and  43  Ch.  D.   106,  referred  to. 

J.  L.  R,  28  Bom.  248,  disapproved. 

...  No,   105  P.  R.   1919. 
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INDIAN  LIMITATION  ACT,  \90ii-co7itd. 

(10)  Article  II. 

Whether  applicable,  where  Court's  order  to  bring  a  suit  was  ultra 
vires — second  appeal — on  question  ivhcther  the  house  in  dispute  is  a 
dharmsala  aiid  has  been  dedicated  to  public,  religious  or  charitable 
uses. 

Held,  that  article  II  of  the  Limitation  Act  is  not  applicable  to 
a  suit  where  the  order  of  the  Court  directing  plaintiffs  to  bring  a  suit 
to  establish  their  right  was  ultra  vires. 

Held  also,  that  the  question  whether  the  house  in  disputa  is  a 
dharmsala  and  has  been  dedicated  to  public,  religious  or  charitable 
uses  is  one  of  fact  and  cannot  be  raised  in  second  appeal. 

38  P.  B.  1 91 3,  referred  to. 

...       No.    1    P.    R     1919. 

(11)  Articles  10,   118  and  120. 

8uit  for  damages  for  infringement  of  a  trade  mark. 
See  Trade  Mark, 

...     No.  45  P.  R.   1919. 

(12)  Articles  19  and  62. 

Limitation —suit  for  recovery  of  books  and  deeds  and  oj  swns  o/ 
money  realised  by  dejendant  but  not  intentionally  for  plaintife 
nse. 

The  plaintiff,  the  widow  of  one  A  IST.,  instituted  the  present  suit 
on  2nd  November  1 91 2,  alleging  that  her  husband  who  carried  on  a 
business  had  died  on  3rd  December  1 906,  that  after  his  death  one  B. 
R.  had  carried  on  the  business  as  her  agent  till  his  death  in  Febru- 
ary 1908,  when  defendant,  the  brother  of  her  deceased  husband,  had 
taken  possession  of  the  business  and  the  books  and  a  mortgage-deed 
and  realised  certain  sums,  and  she  claimed  recovery  of  the  sums 
realised  and  restoration  of  the  books  and  the  mortgage  deed. 

Held,  that  the  claim  in  regard  to  the  sums  realised  was  barred  by 
time  under  article  62  of  the  Limitation  Act,  and  in  regard  to  the 
books  and  mortgage-deed  under  article  49. 

Authorities  cited  in  Rustomji's  Law  of  Limitation,  second  edition, 
under  article  62,  referred  to. 

36  P.  R.  1913  and  31  P.  R.   1911,  distinguished. 

Held  also,  that  article  62  applies  to  every  ease  Avhere  defendant,  at 
the  time  of  receipt,  in  fact  or  by  presumption  or  fiction  of  law, 
receives  money  to  plaintiff's  use  and  is  not  confined  to  case^  where 
defendant  intended  to  receive  the  money  to  such  use, 

...     No.  85  P.  R.  1919. 
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INDIAN  LIMITATION  ACT,  190S—contd. 
(13)  Article  120. 

Suit /or  declaration  that  plaintifs  are  entitled  to  shares  in  land  ac- 
cording to  chuudawaud  and  not  according  to  pag^and  as  shewn  in 
Revenue  records — neio  cause  of  action  tvhere  defendants  had  applied 
for  partition — Custom — succession — Gondals  q/'tahsils  Bhera  and  Sar' 
godha — chundawand  or  pagwand — onus  proband! — Wajib-ul  arz. 

The  plaiutifiFs,  the  son  and  grandson  of  one  M.,  sued  for  a  declara 
tion  to  the  effect  that  they  are  entitled  to  shares  in  M.'s  land  accord- 
ing to  chnndaivand  rule  and  not  according  to  pagivand  rule  as  erro- 
neously entered  in  the  Revenue  records.  They  alleged  that  they 
became  aware  of  these  wrong  entries  in  April  1911  when  two  of  the 
defendants  applied  for  partition  and  they  brought  their  present  suit 
in  May  of  the  same  year. 

Held,  that  although  the  plaintiffs'  right  to  sue  for  a  declaration 
in  regard  to  the  settlement  entries  accrued  many  years  ago  and  had 
become  time  barred,  a  new  cause  of  action  accrued  to  them  when 
the  defendants  applied  for  partition  and  tlie  suit  was  consequently 
in  time,  vide   article  120  of  the  Limitation  Act. 

/.  L  R.  36  All  492,  140  P.  R.  1907  and  7  Indian  Cases  528,  referred 
to. 

/.   I.  R.  31   All.   9,  distinguished. 

Ifcld  (dso,  that  plaintiffs,  on  whom  the  onus  lay,  had  failed  to 
prove  that  Gondals  of  tahsils  Bhera  and  Sargodha  follow  the  rule 
of  chundawand. 

Rattigan's  Customary  Law,  article  7  and  Wilson's  Tribal  Custom  in 
the  Shabpur  District,  pp.  6,  42  and  43,  referred  to — also  the  Vajib-ul- 
arz  of  mama  Jahanpur. 

...    No.  98  P.  R   1919. 

(14)  Article  134. 

Governs  a  suit  for  rcco\'ory  of  i»roperly  belonging  to  a  religious 
endowment  given  out  by  the  mulwaUi  on  a  permanent  lease. 

See  Religious  Endowment  (l). 

...    No.  99  P.  11.   1919. 

(15)  Article  135. 

Whether  applicable  to  a  suit  by  a  mortgagee  against  the  purchaser  of 
the  mortgaged  property  at  an  auction  sale  in  execution  of  a  decree. 

Held,  that  article  135  is  applicable  only  to  suits  by  the  mortgagee 
against  the  mortgagor  or  a  person  deriving  title  from  the  mortgagor, 
and  war)  consequently  nut  applicable  to  the  present  ijuit  againiit  tbo 
auction  purchaser  of  the  murtgagod  property  in  execution  of  a  decree. 

...  No.   117  P.  R.  1919 
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INDIAN  LIMITATION  ACT,  1908— co/icZa. 

(16)  Article  U4. 

Adverse  possession, 

PlaintiU,  a  collateral  of  one  R.  sued  in  1913  for  possession  of  R.'s 
land.  Previous  to  1865  R.  adopted  his  sister's  son  M.  S.  M.  S. 
predeceased  R  and  on  R.'s  death  which  occurred  more  than  forty 
j'ears  ago,  M.  S.'s  son  J.  S.  succeeded  to  the  estate.  J.  S.  died  about 
a  year  before  the  present  suit  and  was  succeeded  by  his  two  sons. 

Held,  that  if  M.  S  was  in  fact  the  adopted  son  of  R. — M.  S.'s 
descendants  were  entitled  to  succeed  in  preference  to  plaintiff  and  if 
M.  8.  was  not  the  adopted  son  of  R. — J.  S  had  been  in  possession 
as  a  trespasser  since  the  death  of  R  forty  years  ago,  and  the  suit 
was  barred  by  limitation  under  article  H 4  of  the  Indian  Limitation 
Act. 


26  P.  H.  1911  (F.  £.),  distinguished. 


No.  76  P.  R.  1919. 


(17)  Article  181. 

Whether  applicable  to  an  application  by  a  creditor  to  have  a  sale 
made  by  an  insolvent  declared  void  as  against  the  oflicial  Receiver 
— starting  point  of  limitation. 

Sec  Provincial  Insolvency  Act,  1907  (5). 

...     No.  151  P.  R  1919. 

INDIAN  LUNACY  ACT,  IV  OF  1912. 

Chapter  V  and  section  80. 

Whether  Court  can  order  sale  oj  the  lunatic's  projierty  ivhere  a  Manager 
has  been  appointed^ 

Held,  that  the  District  Court  has  no  power  under  chapter  V  of 
the  Indian  Lunacy  Act,  1912,  to  alienate  any  portion  of  the  lunatic's 
property  where  a  manager  of  the  lunatic's  estate  has  been  appointed 
and  has  not  been  removed  under  section  SO  of  the  Act. 

No.  88  P.  R  1919. 

INDIAN  OATHS  ACT,  1873. 

Section  11. 

Conjession  of  judgment  on  plainli^  taking  a  certain  oath — whether 
Court  can  go  into  any  other  question  ajter  *he  oath  has  been  taken. 

The  defendants  1  and  2  had  agreed  to  return  certain  buffaloes  to 
plaintiffb  or  piy  them  Rs.  bOO  in  consideration  of  one  of  them,  M., 
comproaiisiug  a  civil  case,  and  ris  endaats  3  to  7  stood  sureties  for 
the  performance-  of  the  agreeir>.3nc.  M.  compromised  the  case  but 
defendants  did  not  carry  out  their  part  of  the  agreement,  so  plaintififs 
brought  the  present  suit  for  Rs.  500.  While  the  suit  was  pend- 
ing N.,  defendant  5,  stated  that  if  plaintiff,  J.  D  ,  would  take  an 
oath   in  a    particular  way  and    at  a    particular  place  to   the   effect 
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INDIAN  OATHS  ACT,  ISIS— concld. 

that  he,  N.,  had  been  present  at  the  panchayat  and  had  stood 
surety  for  the  return  of  the  buffaloes,  he  would  pay  Rs.  500  J.  D. 
took  the  oath  and  the  Munsiff  passed  a  decree  for  Rs.  500  accord- 
ingly against  him.  On  appeal  as  it  appeared  that  the  oath  had  not 
been  administered  to  J.  D.  at  the  place  N.  named,  the  Lower  Appel- 
late Court  issued  a  commission  for  the  oath  to  be  administered  to 
J.  D.  at  that  place,  which  was  done.  The  Lower  Appellate  Court 
notwithstanding  this  accepted  the  appeal  on  the  grounds,  (l)  that 
the  agreement  was  illegal,  and  (2)  because  the  plaintiffs  had  not 
pressed  for  a  decree  against  defendants  1  and  2. 

Field,  that  N.  having  confessed  judgment  subject  to  a  certain  con- 
dition being  fulfilled,  on  the  fulfilment  of  the  condition  there  was 
no  issu9  of  law  or  fact  for  the  Lower  Appellate  Court  to  go  into 
and  plaintiffs  were  entitled  to  a  decree  on  N's  statement. 

...    No.  118  P.  R.  1919. 

INDIAN  REGISTRATION  ACT,  1908. 

(1)  Sections  2  (7),  17  {d)  and  49. 

Agreement  to  occupy  a  vacant  site,  build  on  it  and  retain  it  Jor  life 
— whether  compuhorihj  registrable — section  17  tohe  strictly  condrued. 

One  S.  S.  a  Tharkhan  executed  a  document  in  the  following  terms  : — 

"  I  have  taken  a  vacant  site  in  the  abicU  of  Manak  Rai  bound- 
"ed  *  *  *  *  *  for  the  purposes  of  habitation.  I  agree  that  I 
"  will  construct  a  building  in  the  said  vacant  site  at  my  own  expense 
"  *  *  *  I  will  remain  nbad  in  it  during  my  life-time,  the  proprie- 
"  tor  or  his  heirs  shall  not  be  competent  to  eject  me  during  my  lifc'time. 
"  After  my  death  if  the  proprietor  or  his  heirs  fall  out  with  my 
'"  heirs,  they  shall  pay  the  costs  of  the  materials  and  eflect  eject- 
"  ment.     In   case   a  dispute  takes  place  in   respect  of  the  cost  of  the 

materials  my  heirs  shall  remove  the  materials  and  make  over  the 
"  vacant  site  to  the  proprietor  or  his  heirs   *     *      *." 

Held,  that  the  document  was  neither  a  lease  nor  '  an  undertaking 
to  occupy  "  within  the  meaning  of  section  2  (7)  of  the  Indian  Regis- 
tration Act,  the  undertaking  to  occupy  not  being  as  a  lessee,  as  no 
tight  or  interest  in  the  land  was  created  and  that  registration  of  it 
\\as  not  therefore  compulsory. 

/.  L.  R.  3  Bom.  21  and  /.  L.  R.  16  Mad.  97,  referred  to,  also  I.L.  R. 
27  All.  190 

Held  also,  that  section  17  of  the  Act  must  be  construed  very 
strictly  a.s,  read  with  section  10,  it  imposes  a  serious  disability. 

16  P.  R.  1895,  p.  61,  per  Rivaz,.J.,  and  51  P.  72.  1898,  p.  175, 
followed. 

...      No.  124  P.  R.  1919. 

(2)  Section  17. 

Registration— compromise  relating  to  property  extraneous  to  ike  suit 
• — jur^Asdiction — decree  passed  on  a  compromise  dealing  with  property 
extraneous  to  suit  is  pro  tanto  toithout  Jurisdiction. 
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INDIAN  REGISTRATION  ACT,  1908-contd. 

Held,  that  a  comproml.se  relating  to  property  extraneous  to  the 
suit  requires  registration. 

1  Cal  L.  J.  388,  followed  in  /.  L.  R.  36  Cal.  193  and  /.  L.  E.  36 
Mad.  46,  followed. 

I.  L.  R.  22  Mad.  508  (P.  C.)  98  P.  R.  1902,  27  P.  R.  1906  and  -42 
Indian  Cases  223,  distinguished. 

/.  L.  R.U  All  13  and  /.  Z.  R.  32  ^^Z.  206,  referred  to. 
/.  L.  R.  33  Mad.  102  and  I.  L.  R.  28  J//.  78,  dissented  from 

Held  also,  that  a  decree  passed  on  a  compromise,  in  so  far  as  it 
relates  to  property  extraneous  to  the  suit,  is  without  jurisdiction  and 
inoperative. 

1  Cal  L.  J.  388,  /.  L.  R.  36  Cal  193  and  78  P.  R.  1917,  followed. 

...      No.  31  P.  R.  1919. 

(3)  Section  17. 

Contract  declaring  that  neither  party  shall  have  any  proprietary 
rights  in  a  tank  must  be  registered  although  it  might  be  doubtful 
whether  any  title  in  the  tank  existed  in  the  declarants. 

See  Punjab  Municipal  Act,  1911  (l). 

...       No.  39  P.  R.  1919. 

(4)  Section  17. 

Security  bond  Jiled  under  order  nf  the  Court  staying  execution  of  decree 
whether  cmnyidsorily  regi'itrahle. 

The  Chief  Court  stayed  execution  of  a  decree  from  which  an  appeal 
wa';  [tnding,  conditionally  on  the  judgment  debtor  furnishing  security. 
A  security  bond  was  accordingly  executed  hypothecating  property  ex- 
ceeding Rs.  100  in  value. 

Reld,  that  the  security  bond  was  compulsorily  registrable  under 
section  17  of  the  Indian  Registration  Act. 

7.  L.R.  SI  Mad.  330,  followed. 

...     No.  122  P.  R  1919. 

(.5)  Section  48. 

N'ot  applicable  where  the  person  claiming  under  the  registered  document 
had  notice  of  the  previous  oral  transfer. 

7/^/f7,  that  a  donee  under  a  registered  deed  of  gift,  having  notice  of 
a  previous  oral  tiansfer  of  part  of  the  property  gifted,  cannot  claim  the 
benefit  of  the  rule  laid  down  in  section  48  of  the  Registration  Act, 

9  P.  Z  P.  1916  :  29  Indian  Cases  305,  referred  to. 

...      No.  132  P.  R  1919. 
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INDIAN  STAMP  ACT,  1899. 

Section  12. 

Cancellation  of  statnp — what  constitutes — Negotiable  Instruments  Act, 
XXVI of  1S81,  section  4 — Promissory  note,  payable  maarfat  another 
person . 

Held,  that  the  question  \vhether  a  stamp  has  been  duly  cancelled 
within  tlie  meaning  of  section  1 2  of  the  Stamp  Act  is  one  of  fact  to  be 
decided  by  an  examination  of  the  str.mp  itself,  and  that  iu  the  present 
case  he  cancellation  of  the  stamp  by  drawing  diagonal  lines  across  it, 
their  ends  extending  to  the  paper,  was  sufficient. 

15  Indian  Cases  202,  and  108  P.  R.  1908,  referred  to. 

Held  also,  that  the  document  in  suit  in  which  the  drawer  under- 
takes to  pay  the  sum  therein  specified  to  the  plaintiff  or  order  maarfat 
Budha  Singh"  is  an  unconditional  cne  and  that  the  words  "maarfat 
Budha  Singh"  do  not  take  the  document  out  of  the  purview  of  section 
4  of  the  Negotiable  Instruments  Act. 

...     No.  148  P.  R  1919. 
INJUNCTION. 

Person  who  stood  by  while  his  trade  mark  was  being  infringed,  not 
entitled  to — 

See  Trade  Mark, 

No.  45  P.  R  1919. 
INSOLVENCY. 

(l)  Attachment  of  insolvent's  property — appeal  from  order  rejecting 
objections — siibsequeyit  sile  nf  property  whether  auction-purchasers  are 
necessa:  y  parties  to  the  appeal — leave  to  appeal  rejused  by  District 
Court — tvhether  Chief  Co'urt  is  competent  to  grant  it — Provincial  In- 
solvency Act,  III  o/  1907,  section  46  (3). 

The  Official  Receiver  in  the  insolvency  proceedings  of  one  B.  L. 
attempted  to  bring  certain  properties  to  sale — whereupon  the  present 
appellants  and  others  put  in  objections,  which  were  rejected  by  an 
order  of  the  17th  October  1917.  The  pro|)eities  in  dispute  were  then 
sold  and  the  sale  was  confirmed  subsequent  to  the  order  of  17th 
October  1917  from  which  the  present  appeal  was  filed. 

Held,  that  the  auction-purchasers  were  not  necessary  parties  to  the 
appetU. 

Held  also,  that  the  Chief  Court  is  competent  under  section  46  (3)  of 
the  Provincial  Insolvency  Act  to  grant  leiive  to  ai)peal  notwithstanding 
that  the  District  Court  refused  to  grant  it. 

19  Cal.  W.  N.  7  GO,  referred  to. 

...      No.  63  P.  R  1919. 

(2)  "V^  hether  alienees,  the  transfers  in  whose  favour  have  been  annul- 
led, may  prove  as  unsecured  creditors  to  extent  of  just  antecedent  debts. 
See  Provincial  Insolvency  Act.  1907  (3). 

...      No.  65  P.  R  1919. 
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INSOLVENCY-cowcZci. 

(3)  Of  principal  of  a  bond— suit  against  sureties  without  impleading 
principal  and  without  proving  debt  io  insolvency  proceeiings. 

See  Indian  Contract  Act,  1872  (7). 

...       No.  93  P.  R  1919. 

(4)  Insolvent  making  voluntary  payment  to  one  of  his  creditors 
within  3  months  of  adjudication — omis  on  creditor  that  payment  was 
not  made  to  give  him  preference. 

See  Provincial  Insolvency  Act,  1907  (4). 

...     No.  130  P.  R  1919. 

See  also  Provincial  Insolvency  Act,  1907. 

INSOLVEMT. 

Application  by  a  creditor  to  have  a  sale  made  by  the  insolvent 
declared  void  as  against  the  Official-Receiver- — competent — Limitation. 

See  Provincicd  Insolvency  Act,  1907  (5). 

...     No.  151  P.  R  1919. 
INTEREST. 

Payment  of— by  principal— gives  fresh  starting  point  of  limitation 
against  surety  also. 

See  Indian  Limitation  Act,  1908  (9).  

...     No.  105  P.P.  1919. 

J 

JATS. 

(1)  >Su'a?/a— Gujrat  district— succession  to  non-ancestral  land— sister 
or  collaterals  in  9th  degree— personal  law  not  applicable. 

teQ  Cnstora  {^Succession)  (2). 

...       No.  20  P.  R  1919. 

(2)  Kaliar  of  Mianwali  2'a^siZ— whether  half-brother  succeeds  with 
full  brother. 

See  Custom  (Succession)  (3). 

No.  33  P.  R.  1919. 

!••  •••  •..  ••• 

JOINT  HINDU  FAMILY. 

(1)  Almost  unknown  in  Punjab— notice  to  tenant  by  leading  mem- 
bers of  family — whether  valid. 

See  Landlord  and  Tenant  (l). 

No.  34  P.  R  1919. 

Suit  against  all  the  members  for  recovery  of  money  borrowed  by  two 
of  them— necessity  of  proving  affirmatively  that  the  money  borrowed 
by  the  two  members  was  for  n(!cessaiy  or  family  purposes. 

See  TAmitation  (6). 

No.  64  p.  R  1919. 
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JOINT  KHaTA. 

Possesiiuu  by  the  co-sharers  of  separate  fields — tvheiher  one  co-sharer 
can  dispossess  another  from  the  field  ofivhizh  he  has  possession — suit  by 
dispossessed  co-sharer  more  than  6  inonths  after  dispossession — Specific 
Relief  Act,  I  oj  1877,  section  9. 

Held,  that  in  the  case  of  a  joint  khata  where  one  co-sharer  has  been 
cultivating  one  field  and  another  co  sharer  other  fields,  one  sharer 
cannot  dispossess  the  other  against  his  will  from  the  field  of  which  he 
has  possession. 

108  P.  F.  1889  and  13  P.  R.  1910,  referred  to. 

Held  also,  that,  though  the  dispossessed  co-sharer  might  have  sued 
under  section  9  of  the  Specific  Relief  Act  within  6  months  from  date 
of  dispossession,  he  is  not  bound  to  do  so  and  he  can  rely  upon  his 
possessory  title  even  after  that  period  has  expired  and  need  not  apply 
for  partition. 

...      No.  104  P.  R.  1919. 

JUDGMENT. 

Written  by  Judge  after  his  transfer  to  another  district — whether 
legal. 

See  rivil  Procedure  Code,  1905  (21). 

No.  80  p.  R.  1919. 

JURISDICTION  (CIVIL). 

el)  Proper  valuation  of  suit  for  restitution  of  conjugal  rights  against 
the  u-ife  and  I uj unction  against  her  relations— ancillanj  relief— Munsif 
ist  Class. 

Hpld,  that  the  proper  valuation  for  a  sait  for  restitution  of  conjugal 
rights  against  the  v.ife  and  for  an  injunction  against  her  father  and 
other  relatives  is  that  for  the  principal  claim,  the  restitution  of  conjugal 
rights  {viz.,  Rs.  200  for  purposes  of  Court-fee  and  Rs.  1,000  for  pur- 
poses of  jurisdiction)  the  claim  for  an  injunction  being  merely  an 
ancillary  or  incidental  relief  and  consequently  a  Munsif,  1st  Class  had 
jurisdiction  to  hear  the  suit. 

28  P.  W.  R.  1916,  referred  to. 

...       No.  21  P.  R.  1919. 

(2)  Executing  Court  cannot  now  question  the  jurisdiction  of  the 
Court  which  passed  the  decree. 

See  Civil  Procedure  Code,  1908  (2). 

...       No.  22  P.  R.  1919. 

(3)   Suit  for  a  share  in  offerings  of   a    temple    (birt) — whether   com- 
pel fut. 

Held,  that  a  suit  fur  a  definite  amount  due  to  x>laintift  as  a  co  sharer 
in  the  offerings  of  a  temple  (birt)  realised  by  the  defendant,  is  competent. 

7.  /..  n.  26  Cal.  3:.fi,  12  Cal.  L,  J.  74,  13  Cal.  L.  J,  449  and  15  W.  Jl. 
531,  distinguished. 

_  ...  ...       No.  26  P.  R.  1919. 
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JURISDICTION  (CIVIL)— coH^'i- 

(4)  Whether  Court  can  pass  a  decree  under  a  compromise  in 
regard  to  matters  extraneous  to  suit. 

See  Indian  Rpgislration  Act,  1908  (2). 

...     No.  31  P.   R.  1919. 

(5)  Whether  a  Judge  can  write  judgment  in  a  case  after  he  has 
been  transferred  to  ac  other  district. 

See  Civil  Procedure  Code,  1908  (21). 

...    No.  80  P,  R.   1919. 

(6)  Suit  in  Civil  Court  for  proportionate  share  in  compensation 
all(iwed  by  Collector  under  Land  Acquisition  Act — competent. 

See  Land  Acquisition  Act,    189i  (2). 

..     No.   83  P.   R.  1919. 

(7)  Whether  Court  can  order  sale  of  lunatic's  property  where  a 
Manager  has  been  appointed. 

Sec  Indian  Lunacy  Act,  1912. 

No.    88  P.    R.   1919. 

(8)  Inherent  power  of  Court  to  amend  decree. 
See  Civil  Procedure  Code,   1908  (15). 

...     No.  92  P.   R.   1919. 

(9)  Whether  Appellate  Cuurt  in  course  of  decision  of  an  appeal  from 
one  decree  can  set  aside  the  decree  which  dismisses  a  separate  suit  and 
from  which  no  ap^^eal  has  been  lodged. 

In  May  1915  Mussammat  P.,  widow  of  M.,  sold  the  laud  in  suit  to 
G.  K.  for  Rs.    1,990. 

Four  suits  were  subsequently  brought,   viz.  : — 

(1)  by  Mussammat  P.  to  recover  possession,  alleging  fraud  and 
undue  influence  ; 

(2)  by  the  daughter  of  a  collateral  of  M.  for  a  declaration  to  protect; 
her  reversionary  rights  ; 

(3)  by  A.  R.  for  pre-emption  ' 

(4)  by  D.  and  Dh.  also  for  pre-emption. 

The  first  Court  gave  Mussammat  P.  a  decree  and  dismissed  the 
other  3  suitH.  The  plaintiffs  who  were  unsuccessful  in  the  first  Court 
did  not  appeal  and  so  the  decrees  dismissing  their  suits  became 
final. 

G.  R.  appealed  against  the  decree  obtained  by  Mussammat  P. 
Then  G.  K.  and  Mussammat  P.  put  in  a  compromise  uccordinvj  to 
which  G.  R.   was  to  pay  MuBsammat   P.    Rs.  1  990,    and   take  half 
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JURISDICTION  (ClYlL)—concld. 


the  land.  On  this  the  District  Judge  ordei'ed  that  as  the  other  plain- 
tiffs had  had  their  suits  dismissed  merely  because  Mussammat  P.  had 
been  given  a  decree  their  cases  should  be  re-opened  and  re-tried  by 
the  lower  Court,  these  plaintiffs  being  allowed  to  amend  their  plaints 
so  as  to  meet  the  new  circumstances  introduced  by  the  compromise. 
G.   R.  appealed  to  this  Court. 

Ilehl,  that  there  is  no  provision  of  the  law  which  enables  a  Court 
in  the  course  of  the  decision  of  an  appeal  from  one  decree  to  set 
aside  the  decree  which  dismisses  a  separate  suit  and  from  which  no 
appeal  has  been  lodged  and  that  consequentU'  the  order  of  the 
District  Judge  in  so  far  as  it  re-opens  the  3  suits  i'l),  (3)  and  (4)  was 
ultra  vires  and  must  be  set  aside. 

...  No.   116  P.  R.   1919. 

JURISDICTION  (CIVIL  OR  REVENUE). 

[1]  Suit  by  tvidotv  for  declaration  that  she  is  entitled  to  have  a 
joint  holding  partitioned — Punjab  Land  Revenue  Act,  XVII  o/1887, 
section  158  (2)  [xvii). 

Held,  that  a  suit  brought  by  a  widow  for  a  declaration  that  she  is 
entitled,  as  the  widow  of  one  of  the  co-sharers,  to  have  the  land, 
jointly  held  by  her  and  defendants,  partitioned  is  cognisable  by  a 
Civil  Court,  notwithstanding  section  1.58  (2)  (xvii)  of  the  Punjab 
Land  Revenue  Act. 

82  P.  R.  1898  {F.  B.),   referred  to. 

...      No.   7  p.  R.   1919 

(2)  Punjab  Tenancy  Act,  XVI  oj  1887,  sections  45  and  77  (3)  (d) 
— suit  brought  in  Civil  Court  by  person,  ejected  Jrom  his  tenancy 
under  section  43,  for  possession  oj  the  land  on  the  ground  that  he  has 
a  right   of  occupancy  therein. 

Held,  that  a  Civil  Court  has  jurisdiction  to  try  a  suit,  brought  by 
a  person  who  has  been  dispossessed  from  his  tenancy  in  accordance 
with  a  notice  issued  under  section  43  of  the  Punjab  Tenancy  Act, 
and  who  has  been  unsuccessful  in  a  suit  to  contest  his  liability  to 
ejectment,  for  possession  of  the  land  from  which  he  had  been  eject- 
ed on  the  ground  that  he  has  a  right  of  occupancy  therein — section 
77  (3)  (c?)  of  the  Act  having  no  application  to  such  a  suit. 

70  P.  R.  1893,  followed. 

90  P.  R.  1918  (/*.  B.\  distinguished. 

...    No.  49   P.  R.  1919- 

(3)  Suit  for  partition  by  a  tenant  for  a  fixed  term— Punjab  Lovd 
Revenue  Act,  XVII  of  188'7,  sections  I  11   and  158  (2)  (xvii). 

Held,  that  a  suit  for  partition  of  agricultural  land  brought  by  a 
tenant  for  a  fixed  terra  of  the  share  of  one  of  the  joint  owners  is  not 
cognisable  by  a  Civil  Court,  vido  section  158  (2)  (xvii)  of  the  Punjab 
Land  Revenue  Act. 

...    No.  55  P.  R.   1919. 
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JURIS DTCTIOX  (CIVIL  OR  REVE NU^:)— co»c?r7. 

(Ar)  Suit  for  declaration  that  a  certnin  partition  of  common  land 
effected  by  the  Bevemie  authorities  is  inoperative,  so  fir  as  plaintiff's  in- 
terests are  conc^erned  -Funjah  Land  Revenue  Act,  XVII  of  18S7,  sections 
116  and  117. 

The  plaintiffs  sued  for  a  declaration  that  a  certain  partition  of  com- 
mon land  effected  by  the  Revenue  authorities  is  inoperative  so  far  as 
their  interests  are  concerned.  The  partition  had  been  effected  in 
accordance  with  the  kheivat  of  the  1880  Settlement  and  plaintiffs 
claimed  that  it  should  have  been  effected  according  to  the  kheicat  of 
the  1909  Settlement. 

Held,  that  as  the  question,  being  one  of  measure  of  right,  was 
one  of  title  within  the  meaning  of  sections  116  and  117  of  the 
Punjab  Land  Revenue  Act.  the  suit  was  cognisable  by  a  Ci\nl 
Court. 

99  P.  R.  1905,  referred  to. 

SeJd  also,  that  the  fact  that  the  partition  had  actually  been  com- 
pleted did   not  oust  the  jurisdiction  of    the  Civil  Courts. 

61    P.  R.   1897  {F.  B.)  and  28  P.  B.  1913  (F.  B.),  referred  to. 

...  No.    112    P.    R.   1919. 

{h)  Claim  that  rlatntiff  has  acquired  ocupnncy  rights  by  adverse 
possession — Punjab  Tenancy  Act,    XVI  of  1887 ,  section  77  (8)  (d). 

Beld^  that  a  claim  that  the  plaintiff  has  acquired  occupancy  rights 
by  more  than  12  years'  possession  coupled  with  assertion  of  occup- 
ancy rights  adversely  to  the  owners  falls  within  the  purview  of  section 
77  (3)  (d)  of  the  Punjab  Tenancy  Act  and  is  not  cugni-sable  by  a  Civil 
Court, 

...    No.  159  P.  R.  1919. 


As  defined  in  .t-ection  2  (3)  Punjab  Alienation  of  Land  Act,  includes 
trees. 

See  Punjab  Alienation  of  Land  Act,  1890. 

...   No.  108  P.  R,  1919. 

LAND  ACQUISilTION  ACT,  1894. 

(1)     Skctions  18,  30,  32,  33,  and  54, 

Decision  on  reference  to  Court  under  section  i^O —  whether  appealable 
— difference  hetween  reference  to  Court  v.n  ier  sections  IS  and  30  -pointed 
out — investment  of  cornpensativn  under  section  3.3. 

A  portion  of  the  land  taken  up  was  the  property  of  Mussammat 
P.,  a  Jat  widow,  who  had  made  a  gift  of  it  to  H,  S.,  the  present 
appellant.  The  Acquisition  Officer  made  his  award  on  15th  June 
1916  in  favour  of  H.  S.  An  application,  dated  Sth  May  1916,  had 
been  made  by  S.,  one  of  the  widow's  reversioners,  to  the   effect  that 
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LAND  ACQUISITION  ACT,  \S94^-concld. 

H.  S.  was  not  entitled  to  the  coicpensation  money  which  was  re- 
jected. Upon  a  second  application  bj'  S.  the  Acquisition  Officer  by 
order  of  11th  August  1916  made  a  reference  to  the  District  Court 
under  section  30  of  the  Land  Acquisition  Act.  The  District  Judge 
heM  that  H.  S.  had  no  better  title  in  the  land  acquired  than  the 
widow  and  consequently  was  entitled  during  the  life-time  of  the 
widow  only  to  interest  on  the  compensation  money  and  directed 
that  the  compensation  money  be  held  in  deposit  and  invested  and 
the  interest  thereof  paid  to  H.   S. 

Held,  that  the  decision  of  a  Court  under  a  reference  made  under 
section  30  of  the  Laud  Acquisition  Act  is  a  portion  of  an  award 
and  as  such  appealable  under  section  54  of  the  Act. 

Held  aho^  that  a  reference  under  section  30  is  made  solely  on  the 
question  of  title  by  the  Acquisition  Officer  of  his  own  motion  whilst 
the  reference  under  section  18  is  made  on  the  application  of  persons 
interested  in  the  compensation  money  and  hence  the  reference  in 
this  case  must  be  regarded  as  one  made  under  section   18. 

Beld  further^  that  the  case  was  governed  by  .section  31  (2)  and 
33  of  the  Act  and  not  by  section  32. 

...    No.  97   P.  R.   1919. 

(2)  Section  31  (2). 

Whetlier  suit  in  Civil  Court  for  proportionate  share  in  compensation 
allowed  by  the  Collector  is  competent. 

Hehl^  that  where  the  Collector  in  his  award  has  not  adjudicated 
upon  the  claim  of  the  plaintiff  the  latter's  suit  in  a  Civil  Court  for 
his  proportionate  share  in  the  amount  of  compensation  allowed  is  com- 
petent (vi'l''  section  31  (2)  of  the  Land  Acquisition  Act),  notwithstand- 
ing that  plaintiff  did  }iot  apply  for  a  reference  to  the  Court  under 
section  18  of  the  xA.ct. 

7   Cal.    W.  N.   538,  referred  to. 

37  P.  R.  1905  and  52  P.  /?.   191.3,  distinguished. 

...      No.  83  p.    p.  1919. 
LANDLORD  AND  TENANT. 

(1 )  Suh-tenant  holding  over  after  expiry  of  lease — Joint  Hindu  Family — 
notice  hy  st-nior  mf-mbers  to  quit  or  in  default  pay  doxdde  rent — validity 
of —suit  for  ejectment  and  arrears  of  rent  ayainst  tenant  and  snh  tenant — 
Privity  of  contract  —  Transfer  of  Property  Act,  IV  of  1882,  section  116. 

The  house  in  dispute  belonged  to  one  IT.  S.  and  was  leased  by 
his  son  B.  L.  on  20th  C)ctober  1 904  to  S.  D.  for  eleven  months  at 
Rs.  18  a  month.  S.  D.  sublet  the  house  to  defendant  2,  the 
present  appellant.  On  13th  March  1915  a  notice  was  sent  on  be- 
half of  F.  L.  and  his  brother  G.  L.  to  defendant  2,  asking  him  to 
vacate  the  house  by  the  l.«^t  April  1915  and  stating  that  if  he 
failed  to  do  so  he  would  he  charged  rent  at  the  rate  of  Rs.  36  a 
month.  !•{.  L.  and  G.  L.  now  sued  for  ejectment  and  arrears  of 
rent.     Their  sons  were  afterwards  added  its  co-plaintiffs. 
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LANDLORD  AND  TENANT—con^d. 

Eeld,  that  the  true  Joint  Hindu  Fauaily  is  almost  unkown  in  the 
Punjab  and  therefore  on  the  death  of  H.  S.  his  sons  B.  L.  and  G. 
L.  became  the  owners  of  the  house  and  even  if  their  sous  were  co- 
parceners with  their  fathers.  B.  L.  and  G.  L.,  as  the  leading  mem- 
bers of  the  family,  were  competent  to  give  the  notice  of  ejectment. 

102  P.  R-  1889  referred  to. 

Beld  also,  that  the  notice  was  a  notice  to  quit  notwithstanding 
the  addition  of  a  clause  informing  the  sub-lessee  that  if  he  did  not 
vacate  he  would  have   to  pay  an  enhanced  rent. 

/.    L    R.    7  A^l.   899  and  15  Indian  Cases  906,  distinguished. 

Held  Jurther,  that  on  the  expiry  of  eleven  mouths  the  tenancy 
became  a  monthly  tanancy  {vide  section  116,  Transfer  of  Property 
Act)  and  therefore  the  notice  given   was  sufficient. 

Held  aho;  that  the  sub-teneut,  having  himself  recuguibed  the  plain- 
tiffs as  his  landloi'ds  and  paid  them  rent,  could  not  defeat  the  suit  oa 
the  ground  that  there  was  no  pi-ivity  of  contract  between  him  and 
plaintiffs. 

\i  P,   R.    1898,    distinguished. 

...      No.    34    P.  R    1919. 

(2)  Land  let  for  building  sites  in  a  suburb  of  Delhi  -  fixed  rent  paid 
for  many  years—presumption  that  tenure  is  permanent — estuppd—iche- 
ther  landlord  can  claim  enhancement  of  rent. 

Plaintiffs  as  ground  landlords  of  a  part  of  a  suburb  of  Delhi  sued 
defendants  in  three  separate  suits  for  ejectment  and  in  case  ejectment 
was  not  granted,  plaintiffs  prayed  in  two  of  the  suits  for  enhance- 
ment of  rent.  It  appeared  that  the  land  was  let  in  about  1859  for 
building  sites  ;  no  document  showing  the  terms  of  occupancy  was 
extant  nor  was  there  any  reliable  oral  evidence  of  what  passed  at 
that  time.  But  it  was  found  that  from  that  time  onwards  a  uniform 
and  fixed  rent  had  been  paid  ;  that  in  some  of  the  receipts  given  by 
the  landlord  the  term  "  permanent '"  as  applied  to  the  rent  was  used  ; 
that  the  tenants  and  their  predecessors  in  title  had  erected  substantial 
buildings  without  objection  on  the  part  of  the  landlord  ;  that  they 
•had  dealt  with  their  properties  by  way  of  sale  or  mortgage  ;  and 
that  the  properties   passed  by   succe^rion. 

Held^  that   in  these  circumstances  the  Court   was  justified  in  pre- 
suming that  the  tenure  was  of  a  permanent  nature. 
/.    L  R.  28  Cal  738,  referred  to= 

Meld  also,  that  once  it  is  settled  that  the  original  bargain  was  for 
a  permanent  tenancy  at  a  fixed  rent  all  question  of  enhancement  is 
necessarily  gone  unless  such  a  proceeding  is  authorised  by  statute. 

Held  Jurther,  that  the  fact  that  in  several  sale  deeds  of  superstruc* 
tare  houses  on  the  ground  by  the  plaintiff's  predecessors  there  was 
a  distinct  acknowledgment  that  the  houses  themselves  were  held  by 
the  tenant  in  virtue  of  a  permanent  tenancy  was  an  estoppel  as 
against  the  plaintiffs. 

No.  81    P.  R.  1919  (P.  0.). 
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LANDLORD  AND  TEJ^ANT— concZcZ. 

(3)  Tenant  estopped  from  denying  landlord's  title  even  after  ex- 
piry of  t  nancy. 

See   Indian   Evidence  Act,  1^:12    (2) 

...    No.    123  p.  R  1919. 
LEASE. 

An  undertaking  to  build  on  a  vacant  site  and  occupy  the  same 
for  life  and  after  that  the  land  to  revert  to  the  owner — is  no'"  a  lease 
and  need  not  be  registered. 

See  Indiayi   Registration  Act,    1908   (l). 

...    No.  124  P.  R.  1919. 
LEGAL  MAXIMS. 

Nemo  ex  suo  delicto  meliorem  suam  conditionem  Jacere  potest. 
See  Hindu  Law   (2). 

...     No.   69  P.   R.    1919. 

LEGAL   PRACTITIOISERS  ACT,   1879. 

SkCTIO'S  13     AND    H. 

Unprojeasional  conduct — ivhefher  subordinate  Cotirts  can  itiqnire  info 
charge  falling  raider  clause  (j)  oj  section  1  3. 

Held,  that  section  14  of  the  Legal  Practitioners  Act  includes  a 
chartre  under  clause  (0  of  section  13  (as  amended  by  Act  XI  of 
189rt)  as  much  as  under  any  other  clause  of  that  section  and  that 
subordinate  Courts  have  consequently  jurisdiction  to  take  proceedings 
under  clause  (/). 

/.  L.  R.  39  Mid.  1015  (F.    B),  followed, 

Miscellaneous  Application  No.  242  of  1909,  /.  L,  R.  lb  Cal.  15  : 
14   Indian  Ca^e-i  154  (P.  C.)  and  7    B.  L.  R,  179,   distinguished. 

I.L.  R.  27  Cal.    1023,  disapproved. 

IJeld  also,  that  the  fact  that  the  Pleader  concerned  had  become 
a  Vakil  of  the  new  High  Court  at  Lahore  since  the  action  was 
taken  under  section  1 4  of  the  Act  by  the  lower  Court  could  not  aflfect 
the  jurisdiction  of  that  Court. 

...    No.  152  P.  R.  1919. 

LEGAL   REPRESENTATIVE. 

Decision  against   him  as   such — whether  rcj  judicata. 
Sec   Death  of  Parties. 

...    ^  ...    No.  87  p.  R.    1919. 

LETTERS  Of    ADMINISTRATION. 

Cannot  bo  granted  whore  deceased  and  applicant  were  members  of 
a  joint  Hindu  family. 

Sou   Probate  an\2  Adminialration  Act,  ISQl. 

...    No.  50  p.  R.   1919. 
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LIMITATION. 

(1)  Suit  for  recovery  of  money  placed  with  defendant  on  deposit. 
See  Indian  Limitation    Act,  lyOS    (5). 

...     No.   4  P.    R    1919. 

(2)  For  pre-emption  suit — whetlier  time  spent  in  a  suit  contesting 
the    vaUdity  of  sale  can  be  exempted. 

See  Pre  emption  (3). 

..,      No.  15  P.  R.   1919. 

(3)  Applicability  of  Punjab  Limitation  Act  to  suits  for  possession 
or  declaration,  where  alienor  has  died  « ^ter  commencement  of  the  Act. 

See    Punjab  Limitation    Act   1900  (l). 

...   No.    18   P.   R   1919 

(4)  Where  appeal  was  presented  without  copy  of  decree  of  lower 
Court,  because  no  decree  had  been  drawn  up. 

See  Civil   Procedure  Code,    1908   (31). 

...       No.  19  P.  R  1919. 

(5)  Extension  of  time  -  appeal  against  order  of  Lower  Appellate 
Court  which  had  not  been  pronnimced  and  of  which  appellant  di'l'^not  be- 
come cognisant  till  some  months  later — Civil  Procedure  Code,  Act  V  of 
1908,  or(ie/"41,  rule  SO-^hidian  Limitation  Act,  IX  of  1908,  section  6, 

The  appeal  in  the  Lower  Appellate  Court  was  argued  on  21th  May 
1917  ;  judgment  was  reserved  and  ultimately'  issued  under  date  the 
2nd  July  1917.  The  appeal  against  this  judgment  was  filed  in  the 
Chief  Court  on  26th  November  1917.  It  appeared  that  the  judgment 
of  the  Lower  Appellate  Court  had  never  been  pronounced  in  open  Court 
nor  had  any  intimation  been  sent  to  the  parties  of  any  date  for  its 
pronouncement.  Appellant  or  his  pleader  did  not  discover  what  the 
decision  was  till  13th  October  1917. 

Held,  that  under  the  circumstances  the  appeal  to  the  Chief  Court 
should  be  held  to  be  within  time. 

No.  27  P,  R  1919. 

(6)  Appeal  from  decree  subsequently  amended — extension  of  time  — 
Indian  Limitation  Act,  IX  of  1908,  section  5 — suit  against  all  the 
members  of  a  joint  Hindu  family  for  recovery  of  money  borrowed  by  two 
of  them — onus  of  proving  necessary  or  family  pi(,rpose—  Hiadio  Law. 

The  plaintiff  Bank  sued  to  recover  money  borrowed  by  defendants  1  and 
2  as  agents  and  managers  of  a  joint  Hindu  family  but  it  was  not  specifi- 
cally stated  or  claimed  that  the  money  had  been  taken  for  such  neces- 
sary of  family  purposes  as  would  bind  the  other  members  of  the  joint 
family  ;  while  the  other  defendants  expressly  ]>leaded  that  tbey  were 
not  bound  by  the  debt,  as  it  had  been  contracted,  if  at  all,  by  defen- 
dants 1  and  2  for  their  own  personal  purposes  and  not  for  any  family 
necessity.  On  21th  June  1914  the  Subordinate  Judge  delivered  judg- 
ment in  favour  of  the  plaintiff  but  the  decree  omitted  to  specify  that 
the  decretal  amount  could  be  recovered  from  the  house  mortgaged  to 
the  plaintiff.  On  30th  June  191 4  plaintiff  applied  for  amendment 
which  was  not  granted  till  19th  November  1914.  On  19th  Fobruftry 
-     .    1915  tiiiBd&fi3£itiant5ap'{^iBd. 


Ixiv  INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


LIjdITATION— co«f<i. 


Held,  that  the  defendants  were  not  obUged  to  appeiil  from  the  decree 
of  June  191  i  at  a  time  when  the  plaintiff  had,  within  the  period  of  90 
days  allowed  for  an  appeal,  already  applied  for  amendment  and  that  in 
any  event  the  Court  would  grant  an  extension  of  time  under  section  5 
of  the  Limitation  Act. 

Held  also,  that  it  was  for  plaintiff  in  order  to  bind  the  other  members 
of  the  joint  Hindu  family,  to  prove  affirmatively  that  the  money  was 
borrowed  by  defendants  1  and  2  for  necessary  or  family  purposes. 

31  P,  R   1912  and  I.  L  K     39  All  437  (P  C  ),  referred  ti. 

...     No.  64  P.    R.  1919. 

(7)  For  suit  for  recovery  of  books,  etc  ,  and  money  realized  by  defen- 
dant, the  property  of  plaintiflF. 

See  Indian  Limitation  Act,  1908(12). 

...    No.  85   P.  R.    1919. 

(8)  Suit  against  dead  defendant — application  to  bring  his  repre- 
sentatives on  record  made  after  expiry  of  time — whether  period  can 
be  extended. 

See    Indian    [Amitation   Act,  190S    (3). 

...     No.  86  P.   R.  1919. 

(9)  Application  to  tile  an  award  of  arbitration — whether  time 
spent  in  a  previous  suit  in  which  applicant  as  defendant  set  up  the 
award    in   bar    of  suit  can    be  aj lowed. 

See  Indian  Limitat'^oa  Act,  1908   i7). 

...     No.   89  P.  R.  1919. 

(10)  For  declaratory  suit — new  cause  of  action  when  defendants 
have  applied   for   partition. 

See  Indian  Limitation  Act,  1908(13). 

...     No.   98  P.   R.  1919. 

(11)  Fur  suit  for  recovery  of  property  given  out  by  a  mxitwalli 
on  a  permanent  lease. 

See    Religious  Endowment  ( 1 ) 

...    No.   99  P.   R.   1919. 

(12)  Part  payment  of  interest  by  principal  fjives  fresh  starting 
point  of  limitation  against  surety  also. 

See  Indian  Limitation   Act,  1908  (9). 

...    No.  lO.^P.  R.   1919. 

(13)  Suit  for  recovery  of  property  attached  to  a  gurdawara  wrong- 
fully alienated  by  the  custodian  falls  within  section  10  of  the  Limita- 
tion Act. 

See  Indian  Lxmxtation   Act^    1908(4). 

...    No.  109  P.  R.  191&. 
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LIMITATION— concW. 

(14 J  Appellant  entitled  to  deduct  the  time  requisite  for  obtaining 
a  copy  of  the  decree  as  well  as  that  required  for  obtaining  a  copy 
of  the  judgment. 

See  Indian  Limitation  Act,  1908  (Q). 

...    No.  163  P.  B.  1919. 

LUNATIC. 

Whether  Court  can  order  sale  of  his  property  where  a  Manager 
has  been  appointed. 

See  Indian  Lunacy  Act,  1912- 

...      No.  88  P.  R.  1919. 
M 
MAINTENANCE. 

Of  Hindu  widow — arrears — delay  in  suing. 
See  Hindu  Law  (4). 

...     No.  147  P.  R.  1919. 
MALICIOUS  PROSECUTION. 

(1)  S^dt  for  damages — necessity  of  proof  of  plaintiff's  innocence. 

Hehl,  that  in  a  suit  for  damages  for  malicious  prosecution  the  plain- 
tiff must  lead  evidence  to  prove  that  he  was  innocent  of  the  charge 
that  had  been  brought  against  him  and  that  it  had  been  brought  with- 
out reasonable  and  probable  cause;  merely  to  shew  that  the  criminal 
proceedings  terminated  in  his  favour  is  not  enough. 

11    Q.B.  D.  440,  31  Indian  Cases  324,  /.  L.  R.  24  Mad.  59,  17  Gal. 
L.  J.  105  and  /.  L.  R.  6  Bom.  376,   referred  to— also  19  Indian  Cases 
24  ;   17  Cal    W.  N.  434  and   29  Indian  Cases  883  and  Rattan  Lai  on. 
Torts,  pp.  •2-21  and  257. 

...       No.  32  P.  R.  1919. 

(2)  Suit  for  damages  against  Secretary  of  State  in  respect  of  a  pro- 
secution by  Police  Officers  in  the  performance  of  duties  imposed  upon 
them  by  the  Legislature— malice. 

The  plaintiff  sued  the  Secretary  of  State  through  the  Agent,  North- 
i  Western  Railway,  Ijahore,  for  damages  for  an  alleged  malicious  prosecu- 

tion by  the  defendant's  servants  and  agents  under  section  411  of  the 
Indian  Penal  Code.  It  appeared  that  the  facts  of  the  case  in  their 
possession  were  placed  by  the  Railway  authorities  before  the  Police. 
The  deputy  Inspector-General  of  Police  had  an  inquiry  made  by 
hib  police  officers  and  in  the  honest  discharge  of  his  duties  was  of 
opinion  that  a  prima  yacie  case  under  section  411  had  been  made 
out  against  the  plaintiff.  It  wji.s  not  suggested  that  this  officer  bore 
any' ill-felling  towards  the  plaintiff  or  that  in  directing  the  latter's  pro- 
secution he  was  actuated  by  any  indirect  or  improper  motive 
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MALICIOUS  PROSECUTION"— foncR 

Held  on  these  facts,  that  even  assuming  that  there  had  been  no  reason- 
able or  probable  cause  for  the  prosecution  the  suit  must  fail  inasmuch 
as  malice  on  the  part  of  the  prosecution  had  not  been  est<ib- 
lished. 

Held  also,  that  the  suit  must  also  fail  on  the  ground  that  the 
Secretary  of  the  State  cannot  be  held  civilly  liable  for  tortuous  acts 
committed  by  police  officers  in  the  performance  of  duties  imposed  upon 
them  by  the  Legislature. 

/.  L.  R.  28  Boni.3\4i  (o26)  and  9  Cal.  W.  N.  -1-97  per  Maclean,  C  /, 
referred  to. 

...     No.  143  P.  R.  1919. 

MARRIAGE. 

(1)  Of  pregnant  widow,  not  prohibited  by  customary  lav. 
See  Custom  (Marriage). 

...     No   102  P.  R.  1919. 

(2)  Repudiation  of — by  Muhammndan  girl  on  attaining  puberty. 
See  Muhammadan  Law  (.3;. 

.     No.  127  P.  R.  1919. 

MINOR. 

(1)  Wife — refusal  of— whether  sufficient  ground  for  dismissal  of 
husband's  suit  for  restitution  of  conjugal  rights. 

See  Conjugal  rights  (2). 

...      No.  23  P.  R.  1919. 

(2)  Suit  by — after  atlaining  majority — tn  set  aside  a  judgment  and 
decree  by  reason  of  fraud  or  gross  negligence  of  his  guardian  — tohether 
competent—  where  the  minor  had  attained  majority  when  the  decree 
was  passed. 

Held,  that  the  rule  of  law  which  entitles  an  infant  to  impeach 
a  decree  passed  against  him  by  a  seperate  suit  on  the  ground  of 
fraud  or  gross  negligence  of  his  guardian  is  not  applicable  where 
as  a  matter  of  fact  the  infant  had  attained  his  majority  before  the 
date  of  the  deci-ee,  notwithstanding  that  he  was  a  minor  at  the 
time  the  action  was  brought  and  continued  to  be  a  minor  during 
the  major  portion  of  the  period  taken  up  by  the  trial  of  the 
suit. 
/.  L   E.  39  Mad,  1031,  referred  ro. 

...       No.  24  P.  R.  1919. 

(3)  Contract  hy — V' id-  irlietlur  it  ran  he  tatificd  by  minor  ajter 
til/ai'fiing  majority. 

Held,  that  a  contract  of  exchange  made  by  a  minor  is  void  mid 
as  such  cannot  be  ratified  by  him  after  attaining  majority  or  by 
his  mother. 

/.  L.  Ji.  30  Cal.  539  (P.  C.)  anfl  Pollock  and  Mulla's  Contract  Act. 
3id  Edition,  \)fi.  6G  and  58,  referred  to. 

/.  L.  R   ;i3  Cal.  363,  distinguished. 

No.  3«  p.  R.  1919. 
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MINOR— concZo?. 

(4)  Suit  }y — for  a  relief  tvhich  had  been  ivithdraivn  hy  his  next 
friend  in  a  previous  suit — Civil  Procedure  Code,  Act  XIV  o/1882, 
section  •162  {order  32,  rule  7  of  the  new  Code  0/  1908). 

Held,  that  where  a  suit  brought  on  behalf  of  a  iniuor  was  with 
drawn  by  his  next  friend  without  giving  any  reason  and  the  Court 
did  not  give  its  permission  to  such  withdrawal  nor  purport  to  con* 
sider  whether  the  withdrawal  was  for  the  benefit  of  the  minor,  the 
latter  is  not  debarred  from  bringing  a  fresh  suit  for  the  relief  which 
was  abandoned  in  the  previous  suit.  A  Court  should  be  very  jealous 
of  the  interests  of  minors  and  should  not  allow  a  suit  or  part 
of  a  suit  to  be  withdrawn  without  being  satisfied  that  it  is  for 
their  benefit. 

/.  L.  R.  27  Mad.  377,  /.  Z.  i?.  29  Cal.  735  (737 j  and  Story's  Equity 
Jurisprudence,  section  1353,  referred  to. 

...       IS'o.  59  P.  R.  1919. 

(5)  Sale  of  minor's  property  by  certificated  guardian  with  permis- 
sion of  Court  confers  good  title  unlesb  obtained  by  fraud. 

See  Guardians  and  Ware's  Act,  1890  (l). 

...      iS"o.  73  P.  R.  J919. 

(6)  Villagers  bound  by  acts  of  Agent  appointed  by  whole  village 
to  act  on  their  behalf. 

See  Pre-emption  (7). 

No.  82  P.  R.  1919  (P.  C.) 

(7)  Duty  of  guardian  in  dealing  with  his  ward's  money. 
See  Guardians  and  Wards  Act,  1890  (3). 

...    No.  157  P.  R.  1919. 

(1)  Mortgage  hy — ivhether  enforceable  tvhere  the  minor  falsely  repre- 
sented himself  as  being  oj  full  age,  mortgagee  being  aware  of  his  mino- 
rity— estoppel. 

Held,  that  a  mortgage  made  by  a  minor  is  wholly  void  ainl  the 
mortgagee  is  not  entitled  to  enforce  his  security  created  under  the 
mortgage. 

Held  also,  that  the  false  representation  of  majority  made  to  the 
mortgagee,  who  knew  it  to  be  false,  was  not  such  a  fraud  as  to 
take  away  the  privilege  of  infancy. 

/.  L.  R.  30  Cal.  539  (P.  C.\  followed. 

2  Cal.  W.  iV,  18,  disapproved. 

...     Ko.  162  P.  R.  1919. 

(9)  Submission  to  arbitration  on  his  behalf  without  sanction  <  f 
Court — voidable — minor — can  ratify  proceedings.  If  decree  is  passed 
on  the  award  after  miuor  attained  majority  no  suit  to  challenge 
its  validity  is  competent. 

See  Gi^il  Prdcedufe  Odde,  1908  (ll). 

...     No.  144  P.  R.  1919. 
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MISJOINDER  OF  CAUSES  OF  ACTION. 

Suit  by  vendee  for  recovery  of  possession  from  some  of  the  de- 
fendants and  also  for  recjvery  of  the  purchase-money  from  the  other 
defendant,  the  vendor. 

See  Civil  Procedure  Code,  1908  (U). 

...       No.  10  P.  R.  1919. 

MORTGAGE. 

(1)  Conditional  sale — redemption  long  ofterdue  dale  —  ichether  mortyage 
can  claim  cost  oj  improvement — Transfer  of  Property  Act,  V of  18"<2, 
Section  72  (b). 

The  plaintiff  sued  for  i-edemptiou  of  a  rrortgage,  dated  9th  January 
1873,  of  a  shop  for  Rs.  400.  The  mortgagee  in  addition  to  the 
mortgage-money  claimed  Rs.  600  for  improvements.  The  term  of  the 
mortgage  was  5  years,  at  the  end  of  which  period  the  transaction 
was  to  be  regarded  as  a  sale. 

Held,  that  as  af'er  1878  the  mortgagee  might  reasonably  claim 
to  have  had  ho7ia  fide  belief  that  there  was  no  intention  on  the  part 
of  the  mortgagor  to  redeem  and  as  the  improvement  to  the  house 
was  of  a  permtneut  nature  and  had  undoubted  y  increased  its  value 
it  was  equitable  that  the  pi  dntiff  should  pay  its  cost,  notwithstanding 
that  the  mortgagor  did  not  g  ve  his  consent  to  it. 

(1882)  21  Ch.  D.  469  (476),  and  119  P.  R.  1876,  leferred  to. 

33  P.  L.  K.  1903,  and  /.  L.  R.  1.9  Mad.  327,  distinguihed. 

...       No.  58  P.  K.  1919. 

(2)  Whether  mortgagee  in  possession  is  entitled  to  compensation  for 
improvf-me'its  — Transfer  <f  Property  Act,  IV  of  l&8i   section  72. 

The  mortgagee  in  possession  of  a  house  in  the  ety  of  Lahore  under 
a  mortgage  for  Rs.  800,  spent  certain  sums  on  improvements  with- 
out the  consent  of  the  mortgagee,  viz,,  (l)  Rs.  114  5  0  on  completion 
and  setting  right  certain  portions  of  the  house  ;  (2)  Rs.  205-9-0 ' 
upon  a  dahcn  which  was  added  over  the  first  floor  :  and  (o)  Rs. 
67  1  6  on  roofing  a  faiveUi. 

Eeld^  that  the  amounts  spent  on  items  (1 '  and  (3),  being  rccessary 
expenditure  and  item  (2),  not  unreasonable,  which  had  improved  the 
value  of  the  mortgaged -property,  vvithout  any  danger  of  the  mortgagor 
being  improved  out  of  his  estate,  it  would  be  inequitable  to  allow 
the  mortgagor  to  have  the  benefit  of  the  mortgagee's  outlay  without 
makin?  him  recoup  at  least  the  latter's  actual  expenditure. 

L   R.  21  Ch.  V.  409  and  69  P.  R    1893,  referred  to. 

67  P.  li    189  3  urd  7.   L.  R  i^T  All   81,  di.stingui-^hed. 

He!d  also,  thai  section  72  of  tlie  Iransfer  of  Property  Act.  n(;t  bc-iiii^ 
in  force  in  the  Punjib,  tlte  Uonita  tre  not  bou'.id  to  follow  if. 

...       No.  78  P.  U    1919. 

(3)  For  40  years  with  pos.scssion--whether  Court  can  decree  redemp- 
tion before  expiry  of  term. 

See  Unconscionable  Bargain,  _ 

...     '  ...       Xo.  94  P.  R.  1919. 


INDEX  OP  CIVIL  CASES  REPORTED  IN  THIS    VOLUME.  Ixix 


MUHAMMADAN  LAW. 

(1)  Followed — where  custom  not  proved  in  succession  dispute  be- 
tween cousins  and  sister — Jats — Multan. 

See  Custom  {Succession)  (l). 

...       No.  13  P.  R.  1919. 

(2)  Trustee  of  a  religious  endowment  cannot  grant  a  lease  of 
agricultural  land  for  more  than  3  years  and  of  other  property  for 
more  than  one  year. 

See  B=>ligious  Endoioment  (1). 

...       No.  99  P.  R.  1919. 

(3)  Minor  girVs  right  to  repudiate  marriage  on  attaining  puberty-^ 
whether  suit  brought  by  t\\e  girl  for  the  purpose  should  be  dismissed  as 
premature  when  she  attained  puberty  only  after  date  of  institution  of  suit. 

The  plaintiff  a  minor  Muhammadan  girl  who  was  married  to  the 
defendant  by  her  mother  after  her  father's  death  wished  to  exercise 
her  option  of  puberty  and  sued  for  the  annulment  of  the  marriage. 
The  lower  Courts  dismissed  the  suit  as  premature,  finding  that  plaintiff 
had  not  attained  puberty  at  the  time  when  the  suit  was  instituted. 
It  was  not  denied  that  plaintiff  did  obtain  puberty  while  the  case  was 
pending. 

Held,  that  the  suit  could  proceed  notwithstanding  that  plaintiff  did 
not  attain  puberty  till  after  tiie  institation  of  the  suit. 

44  Indian  Cases  863,  31  Indian  Cases  7  and  142  P.  W.  R.  1913, 
referred  to. 

Held  also,  that  the  plaintiff,  not  having  been  given  in  marriage  by 
her  father  or  grandfather  had  an  absolute  right  to  repudiate  the  marri 
age  on  attaining  puberty. 

...     No.  127  P.  R   1919 

(4)  Sale  by  elder  brother,  as  guardian,  of  his  minor  brother's  land, 
though  invalid  by  Muhammadan  Law,  is  valid  by  custom  among  Arains 
of  Muzaffargarh. 

See  Cuttom  (Alienation)  (5), 

...     No.  133  P.  R.  1919. 
MUNICIPAL  COMMITTEE. 

Suit  for  an  injunction  against — whether  competent. 
See  Punjab  Municipal  Act,  1911  (3). 

No.  62  P.  R.  1919. 
N 

NECESSITY. 

Selling  deceased  father's  land  to  pay  off  the  father's  debts. 
See  Custom  {Alienation)  (4). 

...     No.  119  P.  R.  1919, 
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NEGOTIABLE  INSTRUMENTS 

Hundi-  transfer  of  and  acceptance — how  efected  -Negotiable  Listru- 
ments  Act,  XXVI  of  1881,  sections  1  and  7. 

Held,  that  an  endorsement  is  not  the  only  mode  by  which  a  negotiable 
instrument  may  be  tiansf  rred.  It  may  be  otherwise  assigned  and 
the  assignee  may  sue  in  his  own  name  ;  the  only  difference  being  that 
the  assignee  will  have  only  the  right,  title,  and  interest  of  the 
assignor  ;  v.-hile  the  endorsee  will  have  all  the  right  of  a  holder  in  due 
course. 

7.  L.  R.  28  Mad.  544,  referred  to. 

Held  also,  that  the  assignment  need  not  necessarily  be  in  writing 
and  may  be  an  oral  one. 

Held,  further,  that  having  regard  to  the  definition  of  the  word 
"  acceptor  "  in  section  7  of  the  Negotiable  Instruments  Act,  it  is  clear 
that  acceptance  must  be  in  writing  unless  in  the  case  of  a /i/oic?t  a 
local  usage  is  proved  which  makes  an  acceptance  by  word  of  mouth 
as  effectual  as  an  acceptance  in  writing — vide  section  1  of  the  Act. 

...       No.  29  P,  R.  1919. 
NEGOTIABLE  INSTRUMENTS  ACT,  1881. 

(1)  Sections  1  and  7. 

Whether  negotiable  instrument  may  be  f  ssigned  otherwise  than  by 
endorsement  and  whether  acceptance  must  be  in  writing. 

See  Negotiable  Instruments 

...      No.  29  P.  R  1919. 

(2)  Section  4. 

A  Pro-note  payable  maar/at  (through)  another  person  is  nevertheless  a 
Pro-note  under  the  Act. 

See  Indian  Stamp  Aft,  1899. 

...     No.  148  P.  R  1919. 

NOXIOUS  TRADE. 

Whether  Court  can  interfere  with  orders  of  Municipality  for  its 
removal. 

See  "Punjab  Municipal  Actyl^W  (2). 

...       No.  6  P.  R.  1919- 

O 

OCCUPANCY  RIGHTS. 

(1)  Sale  of — to  mortgagee  of  proprietary  rights — whether  collateral 
of  vendor  can  sue  for  pre-emption. 

See  ^re  emption  [5). 

...       No.  30  P.  R.  1919. 

(2)  Creation  of — amounts  to  a  permanent  alienation  open  to  challenge 
by  reversioners. 

See  Custom  ( Alienation)  (l). 

...      No.  37  P.  R.  1919. 
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OCCUPANCY  RIGHTS— coiicld. 

(3)  Sait  for  possession  of  land,  from  which  plaintiff  had  been  ejected 
under  section  43  of  the  Tenancj^  Act,  on  ground  that  he  has  a  right  of 
occupancy  therein,  can  be  heard  bj'  a  Civil  Court. 

See  Jurisdiction  (Cn^il  or  Revenue)  (2). 

...     No.  49  P.  R  1919. 

(4)  Under  section  5 — sale  to  landlord — suit  by  nephesv  of  tenant 
for  declaration—  whether  competent. 

See  Punjab  Tenancy  Act,  i887  (-5). 

No.  95  P.  R.  1919 
OCCUPANCY  TENANT. 

A  first  cousin,  as  a  very  near  collateral,    is  entitled   to   possession  of 
deceased  tenant's  house  in  preference  to  the  proprietor. 
See  Custom  (^Succession)  (6). 

...       No.  106  P.  R.  1919. 
OFFICIAL  LIQUIDATOR. 

Of  a  company  in  liquidation — whether  he  can  resign  without  consent 
of  liquidatiug  Court. 

See  Companies  [in  liquidation)  (1). 

No.  51  P.  R,  1919. 
OFFICIAL  RECEIVER. 

In  insolvency — should  himself  apply  to  have  an  improper  sale  by 
the  insolvent  declared  void. 

See  Provincial  Insolvency  Act,  1907  (5). 

...      No.  151  P.  R  1919. 

ORAL  TRANSFER. 

Is  not  postponed  to  transfer  under  registered  deed  where  the    trans 
feree  had  notice  of  the  previous  oral  transfer. 
See  Indian  Registration  Act,  1908  (5). 

...     No.  132  P.  R.  1919. 

P 

PJRTITION. 

(1)  Suit  by  a  widow  for  declaration  that  she  is  entitled  to  have  land 
held  jointly  by  her  with  defendants  partitioned — cognisable  by  a 
Civil  C'Ourt. 

See  Jurisdiction  {Civil  or  Beventie)  (1). 

No.  7  P.  R.  1919. 

(2)  Application  for — by  tenant  for  a  fixed  term  of  a  share  in  a  joint 
holding— not  cognisable  by  a  Civil  Court. 

See  Jurisdiction  {Civil  or  Revenue)  (3). 

No.  55  P.  R.  191f. 

(3)  Of  village  ahadi — can  be  made. 
See  Custom  {Village  Common  Land). 

...     No.  149  P.  R.  1919. 
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PARTNERS 

Suit  by  some  of  them  for  their   shares   in  debt    due   to  partnership 
(since  dissolved) — when  competent. 

See  Indian  Contract  Act,  1872  (4). 

...      No.  128  P.  E.  1919. 

PAUPER  SUIT. 

May  be  re.jected  on  ground  that  claim  is  barred  by  limitation, 
See  Giiil  I  rocedure  Code,  19u8  (29). 


No.  134  P.  R.  1919. 


PERMANENT  TENANCIES. 

Landlord  cannot  enhance  rent  in — 
See  Landlord  and  Tenant  (2). 

PERSONAL  -ACTION. 

Comes  to  an  end  on  death  of  the  parties. 
See  Death  of  Parties. 


No.  81  P.  R.  1910(P.  C). 


No.  87  P.  R.  1919. 


PERSONAL  LAW. 

ISot  applicable  to  Jat  agriculturists  in  question  of  succession. 
See  Custom  {Snccessien)  (2). 


No.  20  P.  R.  1919. 


PLAINT. 

Amendment  of — when  to  be  permitted. 
See  Civil  I'rocednre  Codf,  1905  (17). 

PLEADER. 


No,  84  P.  R.  1919. 


Whether  charges   under  clause    (r)   of    section    13,  unprofessional  * 

conduct,  can  be  inquired  into  bj'  subordinate  Courts. 

See  Legal  Practitioners  Act,  1879. 

...    No.  152  P.  R.  1919. 

PLEADER'S  FEE. 

Proper  calcvlation  oj — in  a  aiiit  J  or  an  injunction' — Chief  Court 
Rules  and  Orders,  Volume  III,  pages  81  et  seq. 

Ihdd^  that  the  ])lcadcr's  fee  in  a  suit  for  an  injunction  is  not 
left  to  the  pleasure  of  the  Court  but  should  be  calculated  accordimf 
to  the  valuation  of  the  suit  or  according  to  such  a  sum,  not  exceeding 
the  valuation,  as  the  Court  shall  think  reasonable,  vide  Chief  Court 
Rules  and  Orders,  Volume  III,  pages  SI,  et  seq,  Rules  3  and  4. 

...    No.  165  P.  R.  1919 
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POSSESSORY  TITLE. 

A  co-sharer  in  a  joint  khata,  suing  for  recovery  of  a  field  of  which 
he  has  been  dispossessed  by  his  co-sharer,  is  not  bound  to  sue  with- 
in 6  months  under  the  Specific  Rehef  Act,  but  can  rely  upon  his  pos- 
sessory title. 

See  Joint  Khata, 

..      No.  104  P.  R.  1919 

POWER  OF  xVTTORNEY. 

Not  necessary — where  villagers  appoint  one  or  more  of  their  body 
to  act  for  the  whole  village. 

See  Pre-emption  (7). 

No.  82  P.  R.  1919  (P.  C.) 

PRE-EMPTION. 

(1)  WheiJier  waivor  of  right  to  pre-empt,  tvlio  has  t'::keii  over  the  bar- 
gain from  the  vendee,  can  defend  his  acquisition  against  another  pre- 
emptor 

Plaintiff  sued  to  pre-empt  a  sale  dated  lith  January  19 1 6,  by 
defendants  Nos.  1  and  2  in  favour  of  defendants  Nos.  3 — 7.  These 
vendees  had  passed  the  bargain  on  to  Barkat  defendant  who  admittedly 
had  as  good  a  right  of  pre-emption  as  plaintiff.  It  was  found  that 
Barkat  had  signed  the  deed  of  sale  of  14th  Januarj^  1916  and  had 
waived  his  right  of  preemption  in  respect  of  that  sale 

Hell^  that  notwithstanding  such  waiver  Barkat  could  defend  his 
acquisition  on  the  ground  that  his  right  to  pre-empt  was  as  good  as, 
if  not  superior  to,  plaintifi's, 

No.  8  P.  R.  1919. 

(2)  Whether  pre  emption  suit  can  be  defeated  by  q  resale. 

The  sale  took  place  on  22nd  March  1916  and  thei'e  was  a  resale 
on  the  13th  February  1917.  The  suit  for  pre-emption  was  instituted 
on  the  Hth  February  1917. 

-HeZ/,  that  the  pre-emptor's  rights  accrued  on  the  22nd  March  1916 
and  could  not  be  defeated  by  the  resale. 

39  P.  B.  L^ 6 7,  not  followed.  ^ 

...       No.  11  P.  R.  1919. 

(3)  C onrt-fee  on  snit  in  respect  oj  sale  of  land  paying  revenue— Court 
Fees  Act,  VII  oj  1^10,  section  1  {V) — Limitation — whether  time  spent 
in  a  suit  contesting  the  validity  of  the  sale  can  be  exemjUed. 

Held^  that  the  Court-fee  on  the  plaint  in  "a  pre-emption  suit  in 
respect  of  a  sale  of  land,  paying  revenue,  should  be  calculated  accord- 
ing to  section  7  (V)  of  the  Court  Fees  Act. 

Held  ahq^  that  the  plaintiff  in  a  pre-emption  suit  could  not,  for 
the  purposes  of  bringing  his  suit  within  limitation,  claim  that  limit- 
ation should  be  computed  from  the  date  of  the  decision  of  a  previous 
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P  RE-EMPTION— co««(/. 

suit   in  which  the    validity  of  the  sale    was  in   question,    instead  of 
the  date  of  the  sale  itself. 

...      No.  15  P.  R.  1919. 

(4)  Whether  Taunsa  is  a  town  /or  purposes  oj  the  Pre-enption  Art — 
and  whether  this  qnestioyi  can  he  raised  in  second  appeal. 

Held^  that   Taunsa   is    a    town  for  the   purposes  of    the  Pre-emp- 
tion Act. 

Civil  Appeal  No.  1248  of  1916,  referred  to. 

Beld  alsOj  that  it  is  most  doubtful  if  the  question  whe  her  a 
place  is  a  town  or  village  can  be  raised  on  second  appeal. 

96  P.  F.  1910,  distinguished. 

...       No.  28  P.  E.  1919. 

(5)  Sale  o/ occupancy  rights  to  the  mortgagees  of  the  proprietary  rights 
— suit  by  collateral  of  occupancy  tenant — Punjab  Tenancy  Act,  XVI  of 
1887,  section  6. 

The  plaintiffs,  as  collaterals  of  the  vendor  sued  for  pre-emption 
in  respect  of  a  Fale  of  occupancy  I'ights  under  section  G  of  the 
Tenancy  Act  in  favour  of  the  luortgaj^ees  (with  possession)  of  the 
p>roprietary  rights. 

Beld^  that  as  a  mortgagee  in  possession  is  a  '  landlord "  under 
the  definition  given  in  section  4  (6)  of  the  Tenancy  Act,  the  plaintiff's 
suit  must  fail. 

116  P.  R.  1916,  referred  to. 

..      No.  30  P.  R  1919. 

(6)  Pattis  in  Rupar. 

See  Punjab  Pre-emption  Art,  1913  (2). 

...       No.  40  P.  R.  1919. 

(7)  Estvppel — whcthey  villagers,  including  minors,  are  bound  by  the 
action  oj  two  or  three  trusted  inhabitants  appoiiited  to  act  on  behalj  of 
the  whole  village. 

The  plaintiffs,  the  occupancy  tenants  of  the  village,  sued  for  pre 
emption  in  respect  of  the  sale  of  the  village  by  the  proprietor.  It 
was  found  that  the  tenants  had  not  the  necessary  funds  for  the 
purchase  and  that  1.  and  -N.  two  of  their  body  acting  on  behalf 
of  the  whole  village  introduced  the  present  vendees  to  the  vendor'^ 
agent  as  prospective  ijurchasers.  at  the  same  time  informing  him 
that  an  agreement  had  been  come  to  whereby  these  vendees  should 
pay  the  money  and  acquire  the  property,  which  should  then  be  held  as 
three-quarters  for  them  and  one-quarter  for  the  tenants.  The  sale- 
deed  was  accordingly  written  out  in  the  presence  of  I.  and  N.  and 
the  purchase  completed  in  favour  of  the  proposed  vendees. 

Seld^  that  the  plaintifft  were  estopped  from  claiming  to  pre  empt 
the  sale  which  the  vendees  succeeded  in  obtaining  through  the  active 
instraoaontahty  of  I.  and  K.  tbt>  I'epreseatativeB  of  the  whole 
viUaieb. 
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PRE-EMPTION  -contd. 

Beld  also^  that  it  would  require  very  strong  and  cogent  reasons 
that  would  compel  the  Court  to  hold  an  arrangement  so  extremely 
reasonable  and  wise  and  so  much  in  the  interests  of  all  the  villagers 
as  that  effected  by  appointing  on  behalf  of  the  whole  village  two  or 
three  trusted  and  responsible  inhabitants  to  act  on  their  behalf  to  be 
bad  simply  because  some  of  the  villagers  happened  to  be  infants. 

Held  further,  that  there  was  no  need  of  I.  and  N,  being  supplied 
with  powers  of  attorney  from  the  other  villagers. 

No.  82  P.  R  1919  (P.   C.) 

(8)  Whether  the  position  o/  the  vendee  is  a^ected  by  the  fact  that  sub- 
sequent to  the  sale  pre-empted,  a  previous  sale  to  him,  tinder  tvhich  he 
had  become  a  co  sharer  in  the  land  sold,  was  set  aside  by  a  Court. 

B.  L  vendee,  defendant-respondent,  bought  some  land  on  4th  July 
1913  from  Mussaramat  B.  in  her  capacity  as  guardian  of  her  minor  sons. 
On  the  28th  May  1916  he  purchased  the  land  in  suit  which  is  in  the 
same  holding.  On  16th  July  1917  the  minor  sons  of  Mussam mat  B. 
brought  a  suit  for  possession  of  the  land  sold  to  B.  L.  on  4th  July  1913, 
and  on  21st  March  1917,  they  were  given  a  deci-ee  to  the  effiect  that 
they  should  get  possession  on  payment  of  Rs.  175  which  was  held  to  be 
a  valid  charge  on  the  land.  On  26th  March  1917  the  plaintiff  brought 
the  present  suit  for  pre-emption  in  respect  of  the  second  sale  to  B.  L. 
of  28th  May  1916. 

Held,  that  the  question  of  priority  between  the  pre-emptor  and  the 
vendee  must  be  decided  with  relation  to  the  state  of  things  existing  at 
the  time  of  sale  and  not  at  any  later  period. 

90P.  i2.  1909(i^.  j5.),  pp.  376  and  43J,  91  P.  R.  1909  {F.  B.), 
pp.  447  and  453,  referred  to. 

25  P.  R.  1908  and  note  to  30  P.  R.  1893,  distinguished. 

Held,  applying  this  principle  to  the  present  case,  that  on  the  38th 
May  1916,  the  date  of  the  sale  pre-empted,  the  vendee  was  a  co-sharer 
in  the  land  sold  by  virtue  of  the  previous  sale  of  4th  July  1913  and 
therefore  had  a  right  of  pre-emption  and  this  right  could  not  be  affected 
by  the  fact  that  subsequently  the  minors  sued  and  avoided  the  previous 
sale. 

No.  90  P.  R.  1919. 

(9)  Whether  a  tea-garden  and  its  factory  and  forest  land  is  subject 
to  — 

See  Punjab  Pre-emption  Act,  1905. 

...       No.  91  P.  R  1919. 

(10)  V^hether  pr^emptor  can  pre  empt  the  sale  at  a  lesser  price  rohen 
it  is  found  later  that  the  vendor  owned  only  part  of  what  he  sold. 

One  Mussammat  B,  sold  one-third  share  in  a  joint  khata  for  Rs.  300. 
Plaintiff- Appellant  sued  for  pre-emption  ;  during  pendency  of  the  suit 
the  other  co-sharers  in  the  khata  brought  a  suit   that   the  vendor  was 
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PRE  EMPTION— c-o?icW. 

entitled  to  only  one-ninth  share  and  not  one-third  share  and  obtained 
a  decree.  The  plaintiff  then  contended  that  he  should  only  be  made 
liable  to  pay  one-third  of  the  jurchase-money  as  he  was  only  receiving 
one-third  of  the  area  actually  sold. 

Held,  that  where  the  vendor  is  found  later  to  have  owned  only  part 
of  the  land  sold,  the  purchaser,  if  he  acted  bona  fide,  is  not  compelled 
to  surrender  the  remnant  portion  of  his  purchase  to  a  pre-emptor  at  a 
less  sum  than  that  which  he  paid  for  the  entirety  of  his  purchase,  if  the 
purchaser  elects  to  abide  by  his  bargain  and  retain  the  residue  at  the 
amount  he  paid  for  the  whole. 

N.  W   P.  Sudder  Dewanny  Adawlut,  1863,  p.  394,  followed. 

Civil  Appeal  1032  of  1906   unpublished),  not  followed. 

...     No.  103  P.  R  1919. 

(ll)  In  respect  of  a  sale  carried  out  in  execution  of  a  decree,  not 
being  a  decree  for  money. 

See  Punjab  Pre-emption  Act,  1913  (l). 

...    No.  Ill  p.  R  1919. 

PREMATURE  SUIT. 

Cause  of  action  occurring  after  institution  of  suit — whether  suit  can 
proceed.  • 

See  Muhammadan  Law,  (3). 

...     No.  127  P.  R  1919. 

PROBATE  AND  ADMINISTRATION  ACT,  1881. 
Section  64. 

Whether  Court  can  fjrant  letters  of  adminidration  where  deceased  and 
applicant  rvere  members  of  a  joint  Ilindn/ami'y. 

Held,  that  where  deceased  and  applicant  were  members  of  a  joint 
Hindu  family  the  latter  is  not  competent  to  apply  for  letters  of  adminis- 
tration under  section  64  of  the  Probate  and  Administration  Act. 

/.  L.  R.  36  AH.  380,  referred  to. 

/,  L.  R.  33  Mad.  93,  distinguished. 

PROCESS  FEES. 

Dismissal  for  non  payment  of-— 

See  Civil  Procedure  Code,  1908  (32). 

...      No.  IGO  P.  R  1919. 


No.  56  P.  R  1919 
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RONOTE. 

Whether  a  Prouote  payable  wrtar/a^  (through)  another  person  is  a' 
Pronote  under  the  Act. 

See  Indian  Stamp  Act,  1899. 

...     No,  148  P.  R.  1919. 

ROVINOIAL  INSOLVENCY  ACT,   1907. 

(1)  Sections  2  (e),  16  and  18. 

Joint  Hindu  family  property— whether  son's  share  vests  in  the  re- 
ceiver on  father  being  adjudicated   an  insolvent — Hindu    Law Mitak- 

shara — right  of  father  to  dispose  of  his  son's  interest  Jor  payment  of  his 
own  debts  not  incurred  for  immoral  purposes — Onus  probandi. 

On  the  2 1st  August  1912  J.  N.  was  adjudicated  an  insolvent  and  a 
Receiver  was  appointed  on  the  24th  idem.  In  execution  of  a  decree 
ftgainst  J.  N.  and  his  minor  son  B.  L.,  dated  16ch  May  1912,  a 
Cotton  Press  belonging  to  both  judgment  debtors  was  attached  and 
sold  on  7th  October  1912.  ^  The  present  defendants-appellants  had 
also  obtained  a  decree  against  the  same  judgment-debtors  and  in 
execution  they  applied  for  a  pro  rata  share  in  the  sale-proceeds  of  the 
Cotton  Press,  and  succeeded  in  realizing^Rs.  2,382  and  odd.  In  April 
1914,  the  Receiver  brought  the  present  suit  for  the  recovery  of  the 
amount  thus  realized  on  the  ground  that  the  Cotton  Press  vested  jn 
the  plaintiff  before  the  date  of  sale.  J.  N.  and  his  minor  son  B.  L. 
constituted  a  joint  Hindu  family.  It  was  urged  in  defence  that  the 
order  of  adjudication  could  not  affect  the  share  of  the  minor  son. 

Held,  that  as  under  the  Mitakshara  law  a  father  has  the  right  to 
dispose  of  his  son's  interest  in  ancestral  immoveable  estate  for  the 
payment  of  his  own  debts  not  contracted  for  immoral  purposes,  the 
son's  share  in  the  Cotton  Press  was  the  property  of  the  insolvent 
within  the  meaning  of  clause  (e)  of  section  2  of  the  Provincial  Insol- 
vency Act,  and  vested  in  the  Receiver  on  the  making  of  the  order  of 
adjudication. 

/.  L.  R.  7  Bom.  438,  /.  X.  i2.  19  Mad,  74  and  LL.  B.  26  Mad.  214, 
referred  to. 

Held  also,  that  it  was  not  necessary  for  the  plaintiff  to  establish 
that  the  debts  of  the  father  had  been  incurred  for  legal  necessity  but 
that  the  onus  was  upon  the  defendant  to  shew  that  the  debts  had  been 
incurred  for  immoral  purposes. 

15  P.  i2.  1918,  followed. 

/.  L.  R.  39  All.  437  {P.  C),  referred  to. 

...      No.  158  P.  R.  1919. 

(2)  Section  16(2). 

Creditor  can  sue  sureties  without  impleading  the  principal  and  with- 
out proving  debt  in  insolvency  proceedings. 

See  Indian  Contract  Act,  1872(7). 

...       No,  93  P.  R.  1919. 
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PROVJNCFAL  INSOLVENCY  ACT,  1901—contd. 

(3)  Sections  36  and  37. 

Whether  alienees,  the  tranfifer  s  in  whose  Jkvour  have  been  annuHed, 
may  pro^e  as  rmsecured  creditors — illegal  comideration — Indian  Con- 
tract Act,  IX  oj  1872,  section  23. 

Held,  that  alienees,  the  transfers  in  whose  favour  have  been  annulled 
under  sections  36  and  37  of  the  Provincial  Insolvency  Act,  may  prove 
as  unsecured  creditors  in  the  insolvency  of  the  alienor  to  the  extent 
of  just  antecedent  debts. 

77  K.  B.  L.  J.  R.  386,  distinguished. 

...        No.  65  P.  E.  1919. 

(4)  Section  37. 

Voluntary  "  payment  to  one  creditor  tvithin  3  months  of  adjndica- 
ticn  of  insolvency — onus  probandi  that  it  teas  not  made  with  a  view  to 
give  that  creditor  aprejerence. 

Held,  that  generally  speaking  the  words  "  with  a  view  of  giving  such 
creditor  a  preference  over  the  other  creditors  "  in  section  37  of  the 
Provincial   Insolvency   Act    bear  the  same  meaning  that    the    word 

voluntarily  "  was  construed  to  have  in  the  old  Bankruptcy  Act  in 
England  and  that  the  Court  is  justified  in  holding  that  the  payment 
to  a  creditor  made  by  a  person,  who  at  the  time  is  unable  to  pay  his 
debts,  must  be  taken  as  a  payment  with  a  view  to  prefer  that  creditor, 
if  it  is  established  that  the  payment  is  made  of  the  debtor's  own 
accord,  not  in  the  ordinary  course  of  business,  and  without  any  sort 
of  pressure  being  brought  to  bear  upon  him. 

7  Ch.  Ap.  27  per  Mellish  L.  J.  and  Ilalsbury's  Laws  of  England, 
Volume  II,  para.  471,  referred  to. 

Held  also,  that  if  such  a  "  voluntary  "  payment  is  made  to  one  creditor 
within  3  months  of  the  debtor  being  adjudged  insolvent  the  onus  of 
proving  that  the  payment  was  not  made  to  give  him  a  preference  is  on 
the  creditor  concerned. 

1  iiT.  i?.  717  and2  (^.  i?.  11  per  Vaughan  Williams  L.  J.,  referred 
to. 

...     No.  130  P.  R  1919. 

(5)  Section  37. 

Application  by  a  creditor  to  have  a  sale  made  by  the  insolveyit  declared 
null  a7id  void  as  against  the  Official  Receiver — limitation — starting  point 
— Indian  Limitation  Act,  IX  o/ \d08,  article  181 — Jurisdiction. 

The  petitioner,  a  creditor,  applied  on  the  19th  December  1916  to 
the  Insolvency  Court  to  have  a  sale  made  by  the  insolvent  on  5th 
November  1913  declared  null  and  void  as  against  the  Official  Receiver. 
It  was  objected  that  the  application  was  barred  liy  limitation  having 
been  made  more  than  three  years  from  the  date  of  sale  and  also  that 
the  petitioner  had  no  locus  standi,  the  Official  Receiver  alone  being 
competent  to  make  such  an  application. 
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PROVINCIAL  INSOLVENCY  AIT,  1907— condd. 

Held,  that  even  if  article  181  of  the  Limitation  Act  was  applicable 
to  the  present  applicatdon  the  starting  point  for  limitation  under  the 
article  would  be  the  date  on  which  the  debtor  was  adjudicated  an 
insolvent,  i.e.,  the  29th  April  1914,  and  that  the  application  was  within 
time. 

Hehl  also,  that  although  the  proper  procedure  is  for  the  Official 
Receiver  himself  to  make  an  application  under  section  37  of  the  Pro- 
vincial Insolvency  Act  the  Insolvency  Court  was  competent  to  entertain 
and  inquire  into  the  present  application  by  a  creditor  especially  as 
neither  the  Official  Receiver  or  the  Court  itself  had  thought  fit  to  take 
action,  although  they  were  informed  of  the  matter. 

/.  L.  R.  37  All.  252,  42  Indian  Cases  845  and  35  Indian  Cases  875, 
referred  to. 

/.  L.  R.  3  Bom.  437  and  /.  L.  R.  19  Bo)n.  660,  distinguished. 

...     No.  151  P,  R.  1919. 
(6)  Section  46  (3). 

Whether  Chief  Court  is  competent  to  grant  leave  to  appeal,  notwith- 
standing that  the  District  I  ourt  refused  to  grant  it. 

See  Insolvency  (l).  -w 

No,  63  P.  R.  1919. 

PUBLIC  CHARITY. 

Sanction  by  Collector  to  sue  for  certain  reliefs — whether  Court  can 
go  into  other  reliefis. 

See  Civil  Procedure  Code,  1908  (11 ). 

...    No.  144  P.  R.  1919. 

PUNJAB  ALIENATION  OF  LAND  ACT, 

Section  2  (3). 

Whether  trees  standing  on  the  land  are  included   in  the  dafinition   of 
land." 

Iltld,  that  trees  standing  on  the  land,  though  not  expressly  men- 
tioned, are  included  in  the  definition  of  "  land  "  given  in  section  2  (3) 
of  the  Punjab  Alienation  of  Land  Act  and  are  consequently  not  liable 
to  attachment  and  sale  in  execution  of  a  decree  against  the  owner,  a 
member  of  an  agricultural  tribe. 

32  P.  L.  R.  1903  and  52  P.  R.  1906,  referred  to. 

119  P.  R.  1890,  15  P.R.  1892  {F.  B.)  p.  75,  per  Stogdon,  J.,  46 
P.  R,  1893,  and  14  P.R.  1905,  distinguished. 

,..  No.  108    P.  R.  1919. 
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PUNJAB  COURT  OF  WARDS  ACT,  1903. 

(1)  Section  31  (2)  (3). 

Pmver  of  Expcuting  Court  to  order  sale  of  attached  property  after  certi- 
ficate has  been  filed. 

Held,  that  where  the  decree-holders  have  filed  with  their  appli- 
cation for  execution  a  certificate  to  the  effect  specified  in  sub-section 
(2)  of  section  31  of  the  Punjab  Court  of  "Wards  Act,  the  Executing 
Court  has  power  to  issue  any  attachment  or  other  process  in  execution 
c  f  the  decree,  and  the  property  under  the  control  of  the  Court  of  Wards, 
which  has  been  duly  attached,  can  be  sold  in  execution  without  the 
consent  or  concurrence  of  the  Court  of  Wards. 

^  ...  ...         No.  2  P.  R  1919 

(2)  Section  31  (2)  (3). 

Whether  each  application  for  execution  must  be  ccompanied  by  a 
certificate. 

//eW,  that  there  is  sufficient  compliance  with  section  31  (2)  and  (3) 
of  the  Court  of  Wards  Act  if  one  certificate  is  filed  in  the  Executing 
Court  to  the  effect  specified  in  sub-section  (2),  and  the  Executing 
Court  has  every  power  to  take  action  upon  a  subsequent  application 
for  execution  without  a  fresh  certificate. 

No.  3  P.  R  1919. 
PUNJAB  COURTS  A.CT,  19H. 

Sections  21  (2),  38,  39. 

Appeal  from  judgment  of  Additional  District  Judge  who  teas  never 
gazetted  as  Subordinate  Judge— suit  brought  in  representative  capacity 
%cith  permission  of  Court— whether  further  permission  is  necessary  in 
Court  of  appeal  an  I  ivhether  all  the  parties  represented  are  necessary 
parties  injhat  Court  -Civil  Procedure  Code,  Act  V  of  1908,  order  1, 
rule  8. 

Held,  that  where  a  case  has  been  heard  and  decided  by  an  Additional 
District  Judge,  which  had  not  been  assigned  to  him  by  the  District 
Judge,  and  he  had  never  been  appointed  Subordinate  Judge,  an  appeal 
from  his  decree  lies  to  the  Chief  Court  and  not  to  the  District  Judge. 

38  P.  E.  1917,  distinguished. 

Held  also,  that  where  one  M.  R.  with  the  permission  of  the  Court 
brought  a  suit  on  l>ehalf  of  himself  and  29  others  under  order  1, 
rule  8,  Civil  Procedure  Code,  two  of  the  29  being  A.  S.  and  Z.  S. 
who  had  never  applied  to  the  Court  to  be  made  parties  under  sub- 
clause 2  of  the  rule,  there  was  no  necessity  for  them  to  be  made  res- 
pondents in  the  defendant's  appeal  and  the  fact  that  they  died  during 
the  pendency  of  the  appeal,  and  their  legal  representatives  had  not 
been  brought  on  the  record,  did  not  therefore  cau.se  the  appeal  to 
abate. 

Held  further,  that  once  the  permission  of  the  Court  has  been  obtained 
to  the  bringing  of  a  suit  in  a  representative  capacity  under  order  1, 
rule  8,  there  is  no  necessity  to  get  any  further  permission  in  the  Court 
of  appeal. 

...       No.  46  P.  R.  1919. 
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PUNJAB  LAND  REVENUE  ACT,  1887. 

(1)  Sections  HI  and  152  (2)  (xvii). 

Application  foi-  partition  by  a  tenant  for  a  fixed  term  of  a  share  in 
a  joint  holding  not  cognisable  by  a  Civil  Court. 

See  Jurisdiction  {Civil  or  Revenue)  (3). 

No.  55  P.  R  1919. 

(2)  Sections  116  and  117. 

Question  whether  partition  of  common  land  should  have  been  effected 
according  to  Khewat  of  Settlement  of  1880  or  of  Settlement  of  1900  is 
one  of  title,  which  is  cognisable  by  a  Civil  Court. 

See  Jurisdiction  {Civil  or  Revenue)  (4). 

...     No.  112?.  R.  191. 

(3)  Section  158  (2). 

Suit  by  a  widow  for  a  declaration  that  she  is  entitled  to  have  land, 
held  jointly  by  her  and  defendants,  partitioned — cognisable  by  a  Civil 
Court. 

See  Jurisdiction  {Civil  or  Revenue)  (l). 

No.  7  p.  R.  1919. 

PUNJAB  LIMITATION  ACT,  1900. 

(1)  Applicable  ivhere  alienor  died  ajter  commencement  of  Act. 

Held,  that  the  Punjab  Limitation  Act,  1900,  is  applicable  to  suits, 
whether  brought  for  declaration  or  for  posFession^  provided  that  the 
alienor  has  died  after  the  commencement  of  the  Act. 

91  P.  L.  R,  1906,  44  P.  L.  R.  1907  and  126  P.  L.  R.  1913,  referred 

to. 

90  P.  R.  1904  (P.  B.),  distinguished. 

Held,  consequently,  that  the  present  suit  for  possession,  brought  moi'e 
than  12  years  after  mutation,  the  alienor  having  died  in  1916,  was  bar 
red  by  limitation. 

...       No.  18  P.  R.  1919. 

(2)  Whether  applicable  zohere  alienor  died  leaving  a  tvidow. 

Heidi  that  the  provisions  of  the  Punjab  Limitation  Act  of  1 900  are 
hot  applicable  to  a  case  where  the  alienor  died  leaving  a  widow  during 
v.'hose  life-time  the  revei'sioner  could  not  obtain  possession  of  the  pro- 
perty alienated  and  that  it  Is  immaterial  whether  the  alienor  died 
before  or  after  the  Act  came  into  force. 

145  P.  R.  1907,  62  P.  P.  1910,  33  P.  R  1911,  29  P.  R.  1914  and 
95  P.  R.  1918,  referred  to. 

No.  139  p.  R.  1919. 
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PUNJAB  MUNICIPAL  ACT,  III  OF  1911. 
(1)  Section  47. 

Contract  not  executed  in  conformity  with — ivhether  binding  on  the 
Committee — Registration — Indian  Registration  Act,  XVI  of  \^09>,  sec- 
tion 17. 

Plaintiffs  sued  for  specific  performance  of  a  contract  made  by  them 
with  the  Municipal  Committee  of  Amritsar  and  signed  by  themselves 
and  the  Secretary  of  the  Committee.  By  the  terms  of  this  contract 
the  plaintiffs  were  to  raise  the  bed  of  a  certain  tank  and 
agreed  to  keep  it  in  repair,  and  the  Committee  undertook  to 
fill  the  tank  with  fresh  water — and  it  was  stated  that  the  tank  should 
be  considered  ?«aA/and  neither  party  "shall  have  any  proprietary  rights 
in  it." 

Held,  that  the  contract  was  not  binding  on  the  Municipal  Committee 
as  it  was  not  signed  by  the  President  or  Vice-President  and  one  more 
member  or  by  members  to  whom  that  function  had  been  delegated  as 
required  by  section  47  of  the  Punjab  Municipal  Act. 

Held  also,  that  the  contract  required  registration  under  section  17  of 
the  Registration  Act  even  although  it  might  be  doubtful  whether  any 
title  to  the  tank  existed  in  the  declarants,  and  was  consequently  inadmis- 
sible in  e\4dence. 

...      No.  39  P.  R.  1919. 

(2)  Section  121. 

Noxious  trade — Jicrisdiction  oj  Courts  to  interfere  with  orders  of  the 
Committee  for  its  removal- 
Held,  that  in  the  absence  of  a  finding  that  the  action  of  the  Munici- 
pal Committee  was  wanton  or  without  any  justification  or  was  tainted 
by  mala  fides  the  Courts  have  no  jurisdiction  to  interfere  with  the 
Committee's  order  under  section  121  of  the  Punjab  Municipal  Act. 
The  Courts  cannot  substitute  their  judgment  as  to  the  noxious  charac- 
ter of  a  trade  for  that  of  the  Committee. 

No.  6  P.  R.  1919. 

(3)  Section  195  and  225. 

Suit  for  an  injunction  against  a  Mmiicipal  Committee — ivhether  compe- 
f^fit — ivhere  plaintiff'  has  not  appealed  to  the  Commissioner  against  the 
order  of  the  Committee. 

The  Municipal  Committee  of  Hoshiarpur  issued  a  notice  to  B.  M.  the 
plaintiflF-appellant  calling  on  him  to  remove  a  chapper — B.  M.  protested 
and  tried  to  get  the  Committee  to  review  its  order  but  in  vain  and 
finally  a  criminal  complaint  was  lodged  against  him.  He  then  brought 
the  present  suit  against  the  Committee  for  an  injunction.  The  trial 
Court  granted  him  a  decree  but  the  District  Judge  held  on  appeal  that 
as  plaintiff  had  failed  to  appeal  to  the  Commissioner  he  ought  not  to  bo 
given  a  decree. 

Held,  that  as  the  i)laintiff's  claim  in  the  present  suit  was,  that  the 
Committee  should  refrain  from  taking  certain  action,  the  suit  was 
Competent  notwithstanding  that  plaintiff  had  tmt  .'ii)peali'd  to  the 
Commissioner  against  the  Committee's  order,  a,  in-  ini.,'lU  have  done 
under  the  Punjab  Municipal  Act,  section  225. 

38  P.  R.  1911,  distinguished. 

No,  G2  P.  R.  1919 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME.'  kxxiii 


PUNJAB  PRE-EMPTION  ACT,  1905. 
Sections  3  (1)  and  2  and  4. 
Whether  buildings  of  a  tea  factory  erected  outside  the  abadi  and  their 
sites  and  forest  land  or  the  fields  of  a  tea  garden  are  stihject  to  pre-emption— 
also  tvhether  the  Appellate  Court  should  dismiss  a  suit  on  the  ground  that 
plaintiff  had  omitted  to  include  machinery  fixture>i  in  Jiis  claim  for  the 
factory  after  finding  that  plaintiff  had  no  right  of  pre-em,ption  in  respect 
of  the  factory. 

Held,  that  buildings  erected  outside  the  limits  of  a  village  site,  on 
land  not  occupied  for  agricultural  purposes,  do  not  fall  within  the  defi- 
nition of  either  "agricultural  land  "  or  "  village  immoveable  property  " 
as  given  in  section  3  (l)  and  (2)  of  the  Punjab  Pre  emption  Act,  1905, 
and  consequently  the  facto  y  buildings  of  a  tea  garden,  not  within  the 
village  site  or  abadi,  though  within  the  village  boundary  are  not  liable 
to  pre-emption  under  section  4  of  the  Act. 

Held  aho,  that  neither  the  site  of  such  buildings  nor  a  stretch  of 
natural  forest  is  "  agricultui-al  land  "  under  the  ct.  But  that  the 
fields  in  which  the  tea  is  grown  do  come  within  that  definition. 

Held  Jurther  that  Punjab  Government  Notification  No.  4662,  dated 
6th  March  1916,  declaring  that  the  right  of  pre-emption  shall  not  exist 
in  the  area  concerned  could  not  affect  the  plaintiff's  statutory  rights  of 
pre-emption  in  respect  of  the  sale  in  this  case  which  took  place 
in  1912. 

10  P.  i?.  1913,  differed  from. 

Held  lastly  that  as  plaintiff  had  claimed  a  right  to  pre-empt  the 
factory  building  but  had  deliberately  excluded  the  machinery  fixtures 
therein  from  his  claim  the  first  Court  would  have  been  justified  to 
dismiss  the  suit  on  that  ground.  But  as  it  had  not  done  so  and 
this  Court  had  found  on  appeal  that  plaintiff^  had  no  right  of  pre- 
emption to  the  building  itself  it  would  not  be  proper  to  dismiss  the  suit 
on  that  ground  now. 

No.  91  P.  R.  1919. 
»UNJAB  PRE-EMPTION  ACT,  1913. 
(1)  Section  3(5). 
Whether  a  sale  made  in  execution  of  a  decree  of  a   Oivil  Court,   not 
being  a- decree  for  money,  is  liable  to  be  pre-empted. 

The  present  defendant  1  sued  defendant  2  for  specific  performance 
of  an  agreement  to  sell  and  obtained  a  decree.  He  then  tendered  the 
sale  price  in  Court  and  prayed  that  defendant  1  be, forced  to  execute  a 
conveyance.  The  conveyance  was  accordingly  made.  Plaintiff  then 
sued  for  pre-emption. 

Held,  that  as  the  sale   was   carried  out .  in  execution  of  a   decree, 
and  not  an  order  of  a  Civil  Court  and  that  dec  ee    was  not  a  decree 
-    for  mon^  the-  suit   was  not  barred  by  section  3  (5)  of  the  Punjab 
Pre-emption  Act. 

...     No.  Ill  P.  R.  1919. 
(2)  Section  15  (c)  secondly. 
-   Pattis  m  Rwpar — whether  *  sub-divisions." 

Held,  that  Rupar  is  divided  into  well  recognised  pattis  which  arc 
"  sub-divisions  "  within  the  meaning  of  section  1 5  (c)  secondly  of  the 
Punjab  Pre-emption  Act.  • 

21  P.  i?.  1915,  distinguished. 

...     No.  40  P.  R.  1919. 
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PUNJAB  TENANCY  ACT,  1887. 

(1)  Section  6, 

Sale  of  cccupancj'  rights  under  section  6  to  mortgagee  of  proprie- 
tary rights — whether  collateral  of  vendor  can  sue  for  pre-etnp- 
tion. 

See  Pre-emption  (5). 

..       No.  30  P.  R.  1919. 

(2)  Section  8. 

Occuparicy  rights — basikn  opahus  of  the  Kangra  District, 

Held,  that  hasihi  opnhvs  (i.e.,  tenants  who  have  been  induced  to 
jettle  upon  land  and  have  built  thcniselves  n  lasi  or  homestead  on 
or  near  it  for  the  purpose)  of  the  Kangra  District  are  entitled  to 
occupancy  rights  under  section  8  of  the  Punjab  Tenancy  Act,  if 
there  is  an  express  or  implied  contract  that  they  shall  hold  so  long 
as  they  farm  well  and  pay  their  rent  or  in  other  words  taqamir,  i.e., 
till  commission  of  fault  against  their  tenure. 

Held  also,  that  such  a  contract  may  be  implied  where  the  tenants 
and  their  predecessors  have  occupied  the  land  as  lasiku  opahus  for 
100  years  and  for  three  full  generations  and  ha>e  built  houses  on 
tl:e  land  occupied  by  them,  notwithstanding  that  they  pay  half  produce 
as  rent. 

6  P.  R.  (Rev.)  1900  and  5  P.  R.  (Rev.)  1918  and  Chmvdkri  v.  Jassa 
printed  as  an  Appendix  thereto,  referred  to. 

No.  50  P.  E.  1019. 

(8)  Section  38. 

Abandonment  by  occupancy  tenant—  whether  Second  Appeal  com- 
petent on  point  of — 

See  Second  Appeal  (7). 

.-.     No.  170  P.  R.  1919. 

(4)  Sections  45  and  77  (3)  (^0- 

Civil  Court  has  jurisdiction  to  entertain  a  suit  for  possession  of  land, 
from  which  plaintiff  has  been  ejected  under  section  43  of  the  Tenancy 
Act,  on  the  ground  that  he  has  a  right  of  occupancy  therein. 

See  Jurisdiction  {Civil  or  Revenue)  (2). 

No.  49  P.  R.  1919. 

(5)  Sections  63  and  55. 

Sale  of  occnpmwy  rights  under  section  h  to  landlord— suit  by  nephew 
oi vendor  for  dcrlaration  that  he  2/»  entitled  to  retain  possession  as  viorf- 
fjagee  and  that  sale  is  fictitious  and  also  for  pre-emption. 

One  K.  an  occupancy  tenant  under  section  5,  sold  his  occupancy 
lights    to  his   landlord  and    a  nei»hew  of  K.  brought  the  present  suit 
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for  a  declaratiou  that  he  is  entitled  to  retain  possession  of  the  area 
sold  as  mortgagee  and,  failing  this,  he  asks  for  a  declaration  that 
the  sale  is  fictitious  and  mthout  consideration  and  shall  not  affect 
his  reversionary  rights,  and  as  a  final  alternative  that  he  should  be 
allowed  to  pre-empt  the  land  sold. 

Held,  that  the  plaintiff",  an  occupancy  tenant,  had  no  locus  standi 
to  challenge  the  sale  to  the  landlord  and  also  that  he  could  not 
successfully  maintain  a  suit  to  pre-empt  on  such  a  sale. 

Held,  however,  that  notwithstanding  the  provisions  of  sections  53  and 
56  of  the  Punjab  Tenancy  Act,  if  plaintiff'  had  alone  paid  off"  an  old 
standing  mortgage  by  himself,  K.  and  K.'s  father,  he  would  be  entitled 
to  retain  possession  of  K.'s  and  K.'s  father's  share  of  the  mortgaged 
area  until  his  mortgagee  rights  had  been  satisfied,  as  the  landlord  must 
be  taken  to  have  given  his  acquiescence  to  such  a  mortgage. 

...       No.  95  P.  R.  1919. 

(6)  Section  77  (3)  {d). 

Claim  that  plaintiff"  has  acquired  occupancy  rights  by  12  years* 
adverse  possession  is  not  cognisable  by  a  Civil  Court. 

See  Jurisdiction  {Civil  or  Revenue)  (5). 

...     No.  159  P.  R.  1919. 

R 

RAJPUTS. 

(1)  Grarshaukar  toAsti — adoption  of  daughter's  son. 
See  Custom  {Adoption)  (1). 

...     No.  HOP.  K.  1919. 

(2)  Fazilka  tahsil — adoption  of  nephew. 
See  Custom  (Adoption)  (2). 

...   No.  115  P.  R.  1919. 
REGISTRATION. 

(1)  Necessity  of— in  regard  to  matters  extraneous  to  suit,  dealt  with 
in  a  compromise. 

See  Indian  Registration  il^^»  1908  (2)* 

...     No.  31  p.  R.  1919 

(2)  A  security  bond  hypotbeca/ting  immovable  property  must  be 
registered. 

See  Indian  Registration  Act,  1908  (4). 

...  No.  122  P.  R.  1919. 

(3)  Undertaking  to  occupy  land  not  as  a  tenant  but  as  a  licensee 
tieed  not  be  registered. 

See  Indian  Registration  Act,  1908  (1). 

...No.   124  P.  R.   1919. 

(•i)  Oral  transfer  not  postponed  to  transfer  under  registered  deed 
where  transferee  had  notice  of  the  previous  oral  transfer. 

See  Indian  Registration  Act,  1908  (o). 

...    No.  132  P.   B,  1919. 
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EELIGIOUS  KNUOWMENT. 

(1)  Whether  lAaivfa,\li  can  grant  a  permanent  lease— Muhatnmadan 
Law — Limitation  for  suit  by  sfcbseqiient  Mntwalli  to  recover  property  so 
leased — Indian  Limitation  Act ,  IX  of  \9i^S,  article  134. 

A  iormer  MultvalH  of  Wazir  Khan's  mosque  granted  a  permanent 
lease  some  time  prior  to  1866  of  a  site  belonging  to  the  mosque  for 
building  purposes  to  the  ancestur  of  defendant,  and  the  latter  and  his 
predecessors  had  been  paying  a  uniform  yearly  rent  of  12  annas.  The 
present  Mntwalli  some  50  years  later  brought  the  present  suit  to 
recover  the  site. 

Z^eW.  that  according  to  Muhammadan  taw  the  trustee  of  a  religious 
endowment  cannot  grant  a  lease  of  agricultural  land  for  a  period 
exceeding  3  years  and  of  other  property  for  a  period  exceeding  one  year 
and  that  consequently  the  lease  in  perpetuity  at  a  fixed  rent  found  to 
exist  in  this  case  was  invalid. 

5  W.  E.  158,  referred  to. 

Held,  however,  that  the  word  "  transfer  '  in  article  134  of  the  Limita- 
tion .^ctof  1908  is  wide  enough  to  include  a  lease  in  perpetuity  and 
that  the  present  suit  was  consequently  barred  by  time  under  that 
article. 

/.  L.  H,  13  C'al.  34  and/.  L.  li.  40  Mad.  745,  referred  to. 

...    No.  99  P.  R.   1919. 

(2)  Alienation  by  Hindu  widow — gift  of  a  hnuga.  and  its  management 
for  benefit  of  the  donor  s  soul  — religious  office  —  Hindu  Law. 

One  Sardar  P.  S.  died  in  1873  leaving  considerable  property,  but  no 
issue.  His  widow,  Sardarni  P  K.  obtained  possession  of  her  husband's 
estate.  In  July  1913  the  Sardarni  through  her  Agent  tranferred  a 
certain  6?<?<ya  to  Mahant  B.  S.,  her  religious  preceptor.  This  bunga 
had  been  founded  by  the  ancestors  of  Sardar  P.  S.  and  the  family  of 
the  founder  were  entitled  to  the  umnasement  and  to  appoint  a  bungai. 
The  transfer  was  mad  3  for  the  benefit  of  the  soul  of  the  deceased 
Sardar  and  that  of  the  Sardarni,  who  died  in  September  1913.  The 
Sardarni  also  made  an  endowment  for  a  /anger  and  sadabart. 

Held,  following  9  P.  Ji.  1917,  that  the  gift  of   the   right   of   manage- 
ment of  the  bunga  for  th(!  personal  gain  of  the  donor  was  invalid 
Ram  Krishna's  Hindu  Law,  Vol-  II,  p.  451,  referred  to. 
/.  L.  IL  21  Mad.  192,  distinguished. 

Held  also,  that  whether  or  not  an  alienation  by  a  Hindu  widow  is 
for  the  benefit  of  her  deceased  husband  is  a  question  of  fact  to  be 
decided  by  the  circumstances  of  each  case.  Similarly  whether  or'  not 
the  amount  of  property  alienated  is  excessive  is  a  question  to  be  decided 
according  to  the  relative  values  uf  the  total  estate  and  of  the  pro- 
perty alienated.  And  that  in  this  case  there  was  no  justification  for  the 
Sardarni  making  an  endowment  for  the  establishment  and  upkeep  of  a 
langar  b\\(X  sadabart. 

I.  L.  R.  1  All.  ^.s-j,  /.  L.  li.  32  CW.  473,  /.  L.  R.  22  Cal  506  and  17 
Cal.  W.  X.  1&2,  rcfcircd  to,  also  8  Mou.  /.A.  529  (550)  /.  L.  A'.  43 
Cal  574  (575),  and  IJ.  D.  Sirvyas  Hindu  Woman's  Kstato,  pp.  195, 
199  and  200— 202. 

..     Ko.  146  P.   K.   1919» 
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RENT. 

Cannot  be  enhanced  where  the  tenancj-  is  permanent. 
See  Landlord  and  Tenant  (2). 

No.  81  P.  R  1919  (P.  C). 
uEb  JDDWATA. 

(1/  Whether  omission  to  claim  set-off  in  defence,  bars  subsequent 
claim  to  the  same. 

See  Civil  Procedure  Code,  1908  (3). 

...       No.  74  P.  R.  1919. 

(2)  Whether  decision  arrived  at  in  previous  suit  in  which  plaintiff 
was  impleaded  as  a  party  merely  as  the  legal  representative  of  his 
mother,  operates  as — 

See  Death  of  Parties. 

.^v^-  ...  ...  ...       No.  87  P.  R.  1919. 

Rfc;VERSION.     .         _ 

Of  gifted  property  to  donor's  family  on  death  of  donee  childless,  does 
not  apply  to  gift  to  a  stranger. 

See  Custom  {Alienation)  (2). 

...       No.  47  P.  R.  1919. 
REVISION.  

Chief  Court  will  not  exercise  its  power  of- — where  petitioner  has 
another  remedy  open  to  him. 

See  Guardians  and  Wards  Act,  1890  (2^ 

'..".  ...  ..,     No.  107  P.  R.  19i9, 

REVISION  (CIVIL). 

_    ■.         _  1^1)  From  interlocutory  order — when  admissible. 
See  Arbitration  {2). 

*''  ...       No.  77  P.  R.  1919. 

(2)  From  order  calling  on  plaintiff  to  make  up  Court-fees  on  his  plaint. 

Held,  that  this  Court  should  not  interfere  on  revision  with  an  order 
calling  on  plaintiff  to  make  up  Court-fee  on  his  plaint. 

...     No.  120  P.  R.  1919. 

(3)  Not  comi^etent — from  order- rejoctiug.  suit  iMybr*/ja  ijauperis  ou 
ground  that  claim  is  barred  by  liuiitation. 

Sec  Civil  Procedure  Code,  100v>  (2'j). 

...      No.  134  P.  R.  1919. 
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{1}  Multau  tahsU — succesaion  of  cousins  or  sister — Jats — Muhamma- 
dau  Law,  followed. 

See  Ctistuiii  {Succession)  (1). 

...       No.  13  P.  R  1919. 

(2)  Mianwali    tah^il — Jats — succession      of  half-brother     with    full 
brother. 

See  Custom  (Succession)  (3). 

No.  33  P.  R.  1919. 

(3)  Ludhiaua  district — Hindu  Jats — succession  of   widowed  mother 
to  her  childless  son  in  presence  of  a  sou  by  another  wife. 

See  Custom  (Succession)  (4), 

,..  ...       No.  43  p.  R  1919. 

(4)  Garshaukar  tahsil — adoption — daughter's  sou— among  Ghoretuaha 

Rajputs. 

See  Custom  (Adoption)  (1). 

...    No.  HOP.  R.  1919. 

(5)  FazUka  faAsi^— adoption  of  a  nephew — Mohal  Rajputs. 
See  Gust ovi  (Adoption)  (2). 

...     No.  115  P.  R  1919. 

(6)  Muzaffargarh    district — alienation    of  minor's    property  by  his 
elder  brother  as  guardian — Arains. 

See  Custom  (Alienation)  (5). 

...     No.  133  P.  R.  1919. 

(7)  District  Gujrat — taksil  Kharian — Hindu  Jats — Khanadamadi, 
Sec  Custom  (Khanadamadi). 

...       No.  1G4  P.  R.  191D 

S 

8APtJRDt>AU. 

Of  attached  prui>erty— responsible  to  the  Court  for  its  i)roduction  c\cii 
after  dismissal  of  execution  proceedings  in  default. 

See  Execution  oj  Decree   (5). 

...       No.  GU  r.  K.  19l'J. 
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ECOND  APPEAL, 

(l)  On  point  whether  a  house  is  a  dharmsala  and  has  been 
dedicated  to  public,  relipriouR  or  charitable  uses. 

See  Indian  Limitation  Act,  1908  (10). 

No.  1  P.  R.  1910. 

(3)  On  point  whether  a  place  is  a  town  or  a  village  for  purpose  of 
Pre-emption  Act. 

See  Pre  emption  (4). 

...     No.  28  P.  R.  1919. 

(3)  Question  whether  a  sale  includes  a  share  in  the  phamilat. 

Held,  that  where  the  lower  AppeUate  Court  has  after  full  considera- 
tion of  all  the  evidence,  including  the  terms  of  the  sale  deed,  found 
that  the  ancestor  of  the  defendant  did  not  acquire  a  right  to  a  pro 
X>ortionate  share  in  the  shamilat,  such  finding  is  one  of  fact  and  not  of 
law. 

3  P.  B.  1917,  referred  to. 

No.  35  P.  R.  1919. 

(4)  Question  whether  a  sale  includes  a  share  in  shatnilat — where 
deed  is  silent  on  the  point. 

Held,  that  where  the  deed  of  sale  is  silent  on  the  point  the  ques- 
tion whether  a  pro  rata  share  in  the  shamilat  was  intended  to  be  con- 
veyed to  the  vendee  is  not  one  of  construction  of  the  deed  and  conse- 
quentlj»«#annot  be  gone  into  in  second  appeal. 

...       No.  36  P.  R.  1919 

(5)  Abandofiment — whether  question  of  law  or  fact. 

Held,  that  findings  on  questions  of  abandonment  are  strictly  speak- 
ing findings  of  fact  and  consequently  on  second  appeal  only  matters  of 
legal  principles  arising  out  of  these  facts  can  be  taken  up. 

13  P.  IT.  ^  1910,  102  P.L.H.  1909,  and  32  Indian  Cases  355,  referred 
to. 

...     No.    41  P.  R.  1919. 

(6)  From  order  passed  by  District  Judge  on  appeal  under  section  43, 
CHvil  Procedure  Code,  not  competent. 

SeeCw't^  Procedure  Code,  1908  (13). 

...    No.  168  p.  R.  1919. 

(7)  Oil  point  of  abandonment  by  an  occupancy  tenant — whether 
competent— Punjab  Tenancy  Act,  XVI  of  1887,  section  ^8 — adverse  pos- 
seseion  by  the  proprietors. 

iSTeW,  that  abandonment  by  an  occupancy  tenant  or  adverse  posses- 
sion by  a  landlord  are  not  necessarily  qusstions  of  fact  and  that  a 
finding  on  such  questions  may  be  considered  in  second  appeal  when  the 
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SECOND  APPEAL— concW. 

decision  is  based  on  no  eAndence  or  a  misreading  of  evidence  or  is 
against  express  prima  facie  reliable  evidence  which  by  law  is  to  be 
presumed  to  be  correct  in  the  absence  of  all  evidence  to  the  contrary  or 
which  is  based  on  a  misconstruction  of  the  Punjab  Tenancy  Act. 

HIP.  E.  !9i6,  16  7.  C  t87,  IL.R.  19  CaZ.253  (P  C),  J.  L  P.41Cnl 
972  (P.G)  and  Civil  Appeal  No.  1831  of  1914  (anpublisbed),  refer- 
rcl  to. 

J41  P.  P.  1883,  121  P.  R.  1884  and  case  No.  253  of  1918  (102  P.  L.  R 
1909),  distinguished. 

Held  ah-o,  that  where  the  occupancy  tenants  did  not  for  a  large 
number  of  years  either  cultivate  the  land  themselves  or  by  others,  and 
there  was  no  sufficient  cause  for  their  not  having  done  so  and  they  did 
not  arrange  for  payment  of  rent  when  due,  abandonment  is  established 
and  adverse  possession  by  the  proprietors  may  be  presumed  from  the 
fact  that  they  gave  the  land  to  their  own  t€nants-at-will. 

2  P.  R.  (Rev.)  1901,  referred  to. 

...     No.  170  P.  R.  1919. 
SECRETARY  OF  STATE  FOR  INDIA 

Cannot  be  held  civilly  liable  for  tortuous  acts  committed  by  Police 
Officers  in  performance  of  duties  imposed  upon  them  by  the  Legisla 
ture. 

See  Malicious  Prosecution  (2). 

...     No.  143  P.  R.  1919. 

SECURITY  BOND. 

Given  on  stay  of  execution,  hypothecating  immovable  propertj', 
should  be  registered. 

See  Indian  Registration  Acif  1908  (4). 

...  ...  ...  ...     No.  122  P.  R.  1919. 

SH  A  MIL  AT. 

Presumption  that  it  has  been  abandoned,  where  owner  has  abandon- 
ed his  whole  holding. 

See   Abandonment  (2). 

...     No.  96  P.  R.   1919. 

SISTERS. 

(D     Succession  by— ancestral  property— Kalroo  Jats—Mul tan  District. 

Sea  Cnstom  (Succession)  (1),  ^     ^ 

...   No.   13  P.   R.   1919. 

(2)     Succeed  in  preference  to  collaterals  in   9th  degree    to   non-an- 
..   '   cestralland—^Simya  Jats—Gu.j  rat— personal  law  not  applicable. 

Hoe  Ciistom   (Succession)     (2).  -^     -,,        „    ^ 

...     No.  20  P.   R.   1919. 

(?i)     Is  an  heir  (bandhu)  under  Hindu  Law. 

Heemnaulau-    (6)  No.  161  P.  R,  1910, 
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SPECIFIC  PERFORMANCE 

Of  a  contract  of  sale — suit  for,  where  there  has  been  long  delay — dis- 
cretion of  Court. 

See  Specific  Relief  Act.  1871  (2). 

No.  57  p.  R.  1919. 

SPECIFIC  RELIEF  ACT,  1877. 
(l)  Section  9. 

A  co-sharer  in  a  joint  khata  suing  for  recovery  of  a  field  of  -vhich  he 
has  been  dispossessed  by  his  co-sharer  is  not  bouad  to  sue  within  (5 
months  under  the  Act,  but  can  rely  on  his  possessory  title 


See  Joint  Khata. 


(2)     Section  22 


No.  104  P.  R.  1919. 


Specific  performance  of  a  contract  oj  sale — long  delay  in  suing — 
tvaiver — discretion  of  Court. 

/^eW,  that  the  long  delay  of  nearly  3  years  in  bringing  the  i)i'eseiit 
suit  for  specific  performance  of  the  contract  of  sale  coupled  with  the 
fact  that  plaintiffs  accepted  payment  of  a  debt  due  to  theoi  by  the  ven- 
dor from  the  subsequent  vendee  and  had  previously  financed  two 
other  suits  against  the  latter  Avith  the  object  of  getting  the  land  from 
him  or  causing  him  trouble  wai'ranted  the  inference  that  they  waived 
their  claim  to  sue  for  specific  performance  ;  and  if  they  did  not  and 
merely  delayed  to  bring  the  present  suit  from  some  other  motives,  the 
inordinate  delay  was  su95cient  to  disentitle  them  to  the  relief  claimed 
and  the  Court  should  decline  to  exercise  its  discretioaavy  power  under 
section  22  of  the  Specific  Relief  Act. 

/.  L.  R.  27  All.  678  and  /.  L.  R,  29  Bom.  234  (245),  referred  to 

...      No.  57  P.  R.  1919. 

(3)    Section   56  {h). 

Person  standing  by  while  his  trade  mark  is  being  infringed--not  en* 
titled  to  an  injunction. 

See  Trade  Mark. 

No.  45  P.  R.  19l9. 


SUCCESSION. 


Whether  heir  is  excluded  by  reason  of  lameness,  or  by  reason  of 
being  brother  of  the  murderer  of  his  cousin  to  whose  property  he  claims 
to  succeed. 

See  Hindu  Lav)  (2). 

...     No.  69  P.  B.  «yi9. 
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SUIT. 

To  enforce  the  terms  of  a  previous  decree — ivhether  competent — condi- 
tional decree — explaiiied — basis  of  nciv  suit  where  decree  teas  condi- 
tional. 

In  1910  the  present  plaintiffs  or  their  predecessors,  sued  for  re- 
covery of  the  property  now  in  dispute  and  a  compromise  decree  was 
passed  in  their  favour  on  15th  March  1910,  to  the  effect  that  defend 
ant  should  remain  in  possession  for  3  years  ;  that  he  should  pay 
four  annas  a  month  to  the  plaintiffs  and  perform  service  ;  that  if 
he  failed  to  do  so  plaintiffs  would  be  entitled  to  take  possession 
before  the  expiry  of  3  years,  otherwise  plaintiff's  could  obtain  posses- 
sion on  execution  of  the  decree.  On  4th  March  1918  plaintiffs  instituted 
the  present  suit.  In  their  plaint  they  set  out  the  facts  of  the  compromise 
and  decree  and  alleged  that  the  3  years  had  expired  but  that  defendant 
refused  to  vacate  and  had  not  paid  rent.  Tbey  j  rayed  for  arrears  of 
rent  and  for  possession  stating  that  the  cause  of  action  arose  on  the 
15th  March    1913,  that  is  on  the  date  of  expiry  of  the  3  years. 

Held^  that  the  decree  of  1910  was  not  a  conditional  decree, 
that  the  plaintiffs'  only  remedy  was  to  take  out  execution  of  the 
decree  and  that  no  fresh  suit  to  enforce  its  terms  was  competent, 

93  P.  R.  1879  {F,  B.),  distinguished. 

ffeld  aho,  that  even  if  the  decree  could  be  regarded  as  a  conditional 
one  the  plaintiffs  could  sue  only  on  the  original  cause  of  action  and 
not  on  the  decree. 

93  P.  R.  1879  {F.  B\  57  P.  R.  1883,  \^  P.  R.  1893  and  100  P,  R. 
1909,  referred  to. 

...     No.  153  P.  R.  1919. 

T 

TEA  FACTORY. 

Erected  outside  abadi — whether  subject  to  pre-emption. 
See   Punjab  Pre-emption  Acly    1905. 

...      No.  91  P.  R  1919. 
TORTS. 

Injuries  sustained  in  a  collision — principles  in  estimating  damages. 
See  Damages  (2). 

...      No.  75  P.  R  1919. 
TRADE  MARK. 

Suit  for  injunction  to  restrain  defendant  from  using  iilaintiff's  trade 
■mar/c  and  for  damages— limitation — Indian  Limitation  Act,  IX  of  1908, 
articles  AO,  l\S  and  UO -^acquiescence —  Specific  Belief  Act,  I  of  1877, 
eection  56  (/t). 

Held,  that  the  right  to  a  trade  name  or  trade-mark  is  an  exclusive 
privilege  and  a  suit  for  damages  for  infringing  the  privilege  is 
governed  by  article  iO  of  the  Limitation  Act. 

Held  also,  that  as  plaintiff  had  done  nothing  beyond  sending  a 
notice  to  defendant  in  March  1909  and  then  stood  by  and  allowed 
defendant  to  invest  considerable  sums  of  money  in  the  business  and 
only  in  June  1914  brought  the  nresont  suit  he  was  not  entitled 
to  an  injunction,    vide  section  56  (h)   of  the  Specific  Relief  Act. 

No.  45R  R  1919. 
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TRANSFER  OF  CASES   (CIVIL). 

I  (l)     Can  only  be  made  under    order   of  competent  authority. 

^ee  Civil  Procedure  Code,  1908(21), 

No.  SOP.  R  1919. 

(2)  Of  case — to  suit  convenience  of  defendant. 

See  Civil  Procedure  Code,  1908  (5). 

...     No.  167  P,  R.  1919. 

IRANSFER  OF  PROPERTY  ACT,  1882. 

(1)  Section  72. 

Whether  mortgagee  in  possession  is  entitled  to  compensation    for 
improvements. 

See  Mortgage  (2). 

...       No.  78  P.  R.  1919. 

(2)  Section  72  (6). 

When  mortgagee  can  claim  compensation  for  improvements. 
See  Mortgage  (1). 

...       No.  58  P.  R.  1919. 

(3)  Section  111  (a). 

Tenancy  ceases  on  expiry  of  term  of  lease.  ■  ^>"* 

See  Indian  Evidence  Act,  J  872  (2). 

...     No.  123  P.  R.  1919. 

(4)  Section  116. 

On  expiry  of  period  of  tenaucy  it  becomes  a  monthly  tenancy. 

See  Landlord  and  Tenant  (1). 

...       No.  34  P.  R.  1919. 
TREES. 

Are  included  in  defiuitionof  "laind"  given  in  section  2  (.3),  Tunjab 
Alienation  of  Land  Act. 

See  Punjab  Alienation  of  Land  Act,  1900. 

...     No.  108  P.  R.  1919. 

U 

UNCONSCIONABLE  BARGAIN. 

Mortgage  for  40  years  with  possession  hearing  interest  at  2  per  cent, 
per  mensem  on  part  of  the  mortgage  money — whether  Court  can  decree 
redemption  before  expiry  of  term. 

Held,  that  in  the  absence  of  proof  that  the  mortgage  was  entered 
into  under  undue  influence  the  Coat  could  not  decree  redemption  before 
•xpiry  of  the  period  of  40  years  agreed  upon,  even  if  the  terms  of  the 
mortgage  were  unconecionable. 

124  P.  E.  1918  (P.  C),  referred  to. 

...       No.  94  P.  R,  1919. 
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V 

VILLAGE  IMMOVEABLE  PROPERTY, 

Does  not  include  buildings  erected  outside    the  ahadi  0'.\   land   nit 
occupied  for  agricultural  purposes. 

See  Ptmjab  Pre-emption  Act,  1905. 

No.  91  P.  R  1919. 

VOID  AGREEAJEKT. 

Whether  a  party  to  it  can  recover  back  the  money  paid  under  it. 

See  Indian  Contract  Act,  1872  (1). 

...     No.  113  P.  R.  1919. 
"VOLUNTAKY  "  PAYAIEKT. 

By   insolvent,  explained. 

See  Provhicial  Insolvency  Act,  1907  (4). 

...      No.  130  P.  R.  1919. 
W 

WAJlB-lL-AhZ. 

Of  Mauta  .Jahanpur — succession — Qond&ls -^chundaivand  or  fjag- 
nond. 

See  Indian  Limitation  Act,  1908  (13). 

...      No.  98   P.  R.  1919. 
WAIVER. 

(1)  Whether  waiver  of  right  to  pre-empt,  who  has  taken  over  the 
bargain  from  the  vendee,  can  defend  his  acquisition  against  another 
I>re-emptor. 

See  Pre  emption  (1). 

No.  8  P.  R    1919. 

(2)  To  sue  for  specific  performance  of  a  contract  of  sale— conduct 
amounting  to. 

See  Specific  Relief  Act,  1877  (2). 

...   No.  57  P.  R.    1919. 

(;i)  Gratuitous  admission  without  knowledge  of  actual  facts. 

See  Estoppel  (1). 

...      No.  68   P.  R.    1919. 

WIDOW. 

(1)  Hindu — representing  the  estate— how  far  decrees  against  her 
are  binding  on  the  next  heir. 

See  Hindu  Law  (1). 

...       No.  9  P.  R.   1919 
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'WIBOW—concId. 

(2)  Under  customary  law  not  prohibited  from  remarriage  by  reason 
of  pregnancy. 

See  Custom  (Marriage). 

...  No.   102  P.   R.   1919. 

(3)  Maintenance  of— Hindu  Law — arreais-  delay  in  suing. 
See  E-indu  Law  (4). 

...    No.   147  P.  R.  1919. 

(4)  Statiis  of  sod's  widow  to  contest  alienation  by  her  father-in-law. 
See  Custom  {Alienation)  (8). 

No.  160  P.  R  1919. 
WITHDRAWAL  OF  SUIT. 

(1)  Without   pei-mission   to   sue  again — bars  subsequent  claim  for 
same  or  part  of  same  subject-matter. 

See  Civil  Procedure  Code,  1908  (18). 

...     No.  129  P.  R  1919. 

(2)  And  Civil  Procedure  Code,  1908  (2G). 

...  No.  136  P.  R.  1919. 
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INDE 

OF 

CRIMINAL  CASES  REPORTED  IN  THIS  VOLUME 

1919. 

A. 

ABATEMENT. 

(1)  Of  criminal  revision  on  death  of  accused  petitioner. 
See  Criminal  Procedure  Oude,  1898  (I'l)- 

No.  8  P.  R.  (CrO  1919. 

(2)  Crimiual   revision   abates  on    tiio  death    of  petitioner  in  cases 

under   section  l^-^,   Criminal  Procedure  Code. 

See  Criminal  Procedtcre  Code,  1898  (3). 

No.  23P,  R.(Cr,)  1919, 

(3)  Of  charge  under  section  323,  Penal  Code,  on  death  of  complaiu- 

aut,  but  not  of  a  charge  under  section  325. 

See  Indian  Penal  Code,  1860  (9). 

No,  25P,  R.(Cr,)  1919. 
ABETMENT. 

Robbery  committed  by  four  persons — death  caused  by  one— whether 
his  compauions  are  responsible  for  that  offence  as  abettors. 
See  Indian  lenal  Code,  1860(1). 

No.  21  P.  R.(Gr.)  1919. 

ACCOMPLICE. 

Wife  who  is  a  consenting  party  to  the  murder  of  her  husband-lvalue 
of  her  evidence — Criminal  Procedure  Code,  Act  V  of  1898,  section  44— 
Indian  Penal  Code,  section  107. 

Held,  that  a   wife  who  knew  all  about     he  proposal  to  murder    her 
husband   and  was   a  consenting  party  to  i    e  commission  of    the  crime 
is   in  the  position   of   an  accomplice,    vid'    section    41    of    the   Code 
of  Crimiiial  Procedure  and  section  107    of  the   Penal   Coda,  and    her 
evidence   should   not  ordinarily   be  accepted  either  as   corroborative 
of   the   evidence  of   an  approver  or    as   ''ufficient,  apart  from    inde- 
pendent    corroboration,    to  justify  the    onviction    of     any    of    the 
accused.  i 

Nu.  '20  P.  H.  (Cr.)  1919. 
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ACTS. 

XLV  OF  1860— See  Indian  Penal   Code,  1860. 
Ill  OF     867 — See  Gambling  Act,  1867. 
I  OF  1872 — See  Indian   Evidence  Act,  1872. 
I  OF   1878— See  Opium  Act,  187S. 
V  OF  1898 — See  Criminal   Procedure  Code,  1S98. 
VIII  OP  1899— See  Indian  Petroletim   Act,  1899. 
VI  OF    1908— See  Explosive  Substances  Act,  19r8. 
Ill  OF  1911 — See  Pu7ijab  Municipal  Act,  1911. 
VLI  OF  1913 See  Indian    Companies  Act,  1913. 

APPROVER. 

District  Magistrate  who  authorized    tender   of  pardon  to— may  try 
the  case. 
See  Criminal  Procedure  Code,  1898  (12), 

No.  30  P.  R.  (Cr.)  l'J19. 
B. 

BTGAMT. 

Christian  married  woman   becoming    Muhammadan  and    marrying 
a  Muhammadan. 

See  Indian  Penal  Code  (10). 

No.  5  P.  R.  (Cr.)l9l9. 

C 

COMPANIES. 

Duty   of  directors    and   manager  to    furnish  returns  of  allotments 
of -shares. 
See  Indian  Companies  Act,  1913. 

No.  26  P.  R.  (Cr.)  1919. 
COMPENSATION. 

(1)     In  Criminal  Cases — where  offence  is  only  triable  by  a  Sessions 
Court  or  Fection  30  Magistrate. 

See  CHminal  Procedure  Coie,  1898. 

No.  1  p.  R.  (Cr.)  1919. 

(2)     By  Magistrate  in   Criminal   Case — where  charge  is  triable  by 
Court  of  Sessions. 

See  Criminal  Procedure  GoJc,  1898  (9). 

No.   15  P.  R.  (Cr.)  1919. 

COSTS. 

Cannot   be  ordered  agi Inst   appellant  on  granting    his  request    for 
an  adjonrcmeut. 

,S'ee  Criminal  Procedure.  Coda,  1898  (11). 

No.  2U  P.  R.  (Cr.)  1919 
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ACTS— concld. 

XVI  of  1887— See  Timjah  Tenancy  Act,  1887. 
XVII  of  1887— See  Punjab  Lind  Revenue  Act,  1887. 
VIII  of  1893— See  Guardians  and  Wards  Act,  1890. 

I  of  1894— See  Land  AcqHtsition  Act,  1891. 
-  II  of  1899— See  Indian  t<tamo  Act,  1899. 
/  of  1900— See  tunjab  Limitation  Act,  1900. 
XIII  of  190) — See  Punjab  Alienation  of  Land  Act,  19(0. 
II  nf  19U3— See  Picnjab  Goiutof  Wards  Act,  J9U3. 
//  of  19J5 — See  Punjab  Pre-emption  Act,  1905. 

III  of  1907 — See  Provincial  Insolvency  Act,  1907. 
V  0/  19 JS- See  Civil  Procedure  Code,  1908 

IX  of  1908 — See  Indian  Limitation  Act,  1908. 

XVI  of  1908— :^ee  Indian  Registration  Act,  1908. 

///  of  1911 — See  Punjab  Mtmicipal  Ac',  191 1. 

IV  of  1912— See  Indian  Lunacy  Act,  1912. 

I  o/ 19 13— See  Punjab  Pre-emption  Act,  1913. 
///  of  1914— See  Punjab  Courts  Act,  1914. 

ADMISSIOiNS. 

If  gratuitous,  can  be  withdrawn. 
See  Estoppel  (l). 


No.  68  P.  R.  1919. 

ADVERSE  POSSESSION. 

(1)  See  Indian  Limitation  Act,  1908  (16), 

,,;...  ...  ...  ...        No.  76  P.  R.  1919. 

(2)  Claim  of  acquisition  of  occupancy  rights    by — not  cognizable  by 
Civil  Court. 

See  Jurindiciion  (Gi^il  of  Revenue)  (5). 

...  ...    No.  159  P.  R.  1919. 

(3)  By    proprietor  against    occupancy  tenant^wbether    it  can    be 
considered  in  Secjnd  Appeal. 

See  Second  Appeal  (7). 

...     No.  iro  p.  R.  1919» 
AGENT. 

Appointed   by  villagers   to    act  for   the    whole    village  ^powet*   of 
attorney  not  necessary. 

See  Preemption  (7). 

No.  82  p.  R.  1919  (P.  C.)» 

AGRICULTURAL  LAND. 

Whether   it  includes   site  of  a  tea  factory,   forest   laud,    and   a  tea 
garden. 

See  Ptinjab  Pte-emption  Act,  1905. 

i»«  ..»  ...  •  ...  '    No»  91  P»  R.  1919, 
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AMENDMENT  OF  DECREE. 

Inherent  power  of  Court  to  amend  diecree. 
See"  Civil  Procedure  Code,  1908  (5). 

AMENDMENT  OF  PLAINT. 

When  to  be  permitted. 

See  Civil  Procedure  Code,  1908  (l7). 


No.  92  P.  R.  1919. 


No.  84  P.  R.  1919. 


ANCESTRAL  LAND. 

Whether  liable  for  debts  of  deceased  proprietor  after  it  has  passed  into 
the  hands  of  the  next  holder. 
See  Custom  (l). 

No.  17  P.  R.  1918  (F.  B.). 

ANCILLARY  RELIEF. 

Whether  in  suit  for  restitution  of  con.jupfal  rights  against  wife  the  ad- 
ditional claim  of  injunction  against  her  relatives  must  be  separately 
valued. 

See  Jurisdiction  (Civil)  (l). 

No.  -21  P.  R.  1919. 
APPEAL. 

(1)  Filed  on  deficient  Court-fee  owing  to  mistake  of  Pleader — whether 
balance  Court-fee  should  be  received  afterwards. 

See  Civil  Procedure  Code,  1908  (U). 

No.  10  P.  R.  1919. 

(2)  Whether  question  of  valuation  of  suit  can  be  raised  in — 
See  Court  Feee  Act,  1870  (4). 

No.  16  P.  R.  1919  (F.B.) 

(3)  Presenting  memo,  of — without  copy  of  decree  appealed  from, 
where  no  decree  had  been  drawn  up  by  lower  Court, 

See  Civil  Procedure  Code,  1908  (31). 

No.  19  P.  R.  1919 

(4)  From  decree  of  Additional  District  Jud},'c,  who  has  never  been 
appointed  a  Subordinate  J  ud^c,  lies  to  Chief  Court. 

See  Punjab  Courts  Act,  1914. 

No.  40  P.  R.  1919 

(5)  From  decree  which  was  subsequently  amended — limitation. 

See  Limitation  (6). 

No.  64  P.  R.  IHd 
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APPEAL— concW. 

(6)  Where  lower  Court  has  not  prepared  a  decree 

See  Civil  Procedure  Code,  1908  (6). 

No.  66  P.  R.  1919. 

(7)  By  person  not  a  party  to  the  suit — whether  competent. 
See  Indian  Companies  Act,  1882  (3). 

No.  79  P.  R.  1919 

(8)  From  decree  xohich  has  be$n  set  aside  on  review  during  pendency  of 
the  appeal. 

The  lower  Court  on  the  18th  January  1915  passed  a  decree  against 
the  two  defendants  B,  N.  and  R.  M.,  the  former  filed  an  appeal  to  this 
Court  on  5th  March  1915  while  R.  K.  the  plaintiff  hud  previously  filed 
an  application  for  I'eview  which  was  accepted  and  the  decree  set  aside 
on  6th  May  1915. 

Held,  that  as  the  decree  appealed  from  no  longer  existed,  the  appeal 
cannot  be  heard  and  must  be  dismissed. 

/.  L.  R.  28  All.  240  and  /.  L.  B.  U  All  282,  followed. 

...     No.  140  P.  R.  1919. 

(9)  From  a  decree  which  has  been  set  aside  on  review — ivhethtr  coni' 
petent. 

The  defendant-appellant  instituted  a  Second  Appeal  on  15th  Novem- 
ber 1917  from  the  decree  of  the  Lower  Appellate  Court,  dated  Hth 
August  1917,  an  application  for  review  of  that  decree  has  been  presented 
on  the  2nd  November  1917  and  on  the  25th  February  1918  the  decree 
was  set  aside  and  a  new  decree  passed. 

Held,  that  as  the  decree  appealed  from  had  ceased  to  exist  the  Second 
Appeal  could  not  be  heard. 

/.  L.  R.  28  All  240  and  /.  L.  R.  34  All  282,  referred  to. 

•     ...  ..;  ..:  ..:•  No.  166  P.  R.  1919. 

APPELLATE  COURT. 

Whether  competent  in  course  of  decision  of  an  appeal  from  one  decree 
to  set  aside  decree  dismissing  a  separate  suit  from  which  no  appeal  has 
been  lodged. 

See  Jurisdiction  (Civil)  (9). 

...     No.  116  P.  R.  1919 
ARAINS. 

Muzaffargarh — alienation  of  minor's  property  by  his  elder  brother  as 
guardian — valid. 

See  Custom  (Alienation)  (5). 

,.,      No,  133^,  R.  1919. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 


ARBITRATION. 

(l)  Whether  award  made  after  long  delay  and  under  suspicious  cir. 
cumstances  should  be  allowed  to  be  filed  in  Court — right  of  either  party 
to  call  upon  the  arbitrators  to  make  their  award  or  renounce  their 
appointment. 

See  Civil  Proeednre  Code,  1908  (36). 

...       No.  71  P.  R  1919. 

(3)  Estoppel — whether  a  plaintiff  who  has  r.otsic^ned  the  written  appli- 
eaiion  between  his  co-plaintiff  and  defendant  can  object  to  the  award  oii  that 
ground  when  he  has  agreed  to  the  reference  orally — Eeiision— against  in- 
terlocutory  order — when  admissible. 

One  out  of  the  two  plaintiffs  entered  into  a  written  application  with 
the  defendant  to  the  Court  for  the  case  to  be  referred  to  arbitration. 
On  the  next  day  G.  R.,  the  other  plaintiff"  made  an  oral  application 
before  the  Court  to  the  effect  that  he  accepted  the  arbitrator.  The  arbi- 
tration lasted  for  over  a  year  and  G.  R.  conducted  the  proceedings 
throughout  on  behalf  of  the  plaintiffs.  An  award  was  duly  filed  but 
G.  R.  objected  to  it  on  the  ground  that  he  had  not  signed  the  original 
application  to  the  Court  for  an  order  of  reference.  The  lower  Court 
held  that  this  objection  must  prevail  and  set  aside  the  awards. 

Held,  that  G.  R.  was  estopped  by  his  own  actions  from  raising  any  ob- 
jection as  to  the  legality  of  the  arbitration   proceedings  on   account  of 
the  want  of  his  application  in  writing. 

Held  a^so,  that  the  lower  Court  acted  with  material  irregularity  in  not 
giving  effect  to  the  provision  of  law  contained  in  the  Evidence  Act 
regarding  estoppel. 

Held  further,  that  although  the  power  of  revision  in  the  case  of  an 
interlocutory  order  is  only  exercised  in  exceptional  cases  it  should  be 
exercised  in  this  case  as  inter  aUa  the  waste  of  time,  money  and  trouble 
involved  by  the  re-opening  of  the  proceedings  could  never  be  repaired. 

„.  ...  ...        No.  77  P.  R.  1919. 

(3)  Agreement  to  submit  on  behalf  of  a  minor — without  express 
sanction  of  Court — is  voidable — but  minor  can  ratify  the  reference. 
If  decree  on  award  has  been  passed  after  minor  attained  majority  no 
suit  to  challenge  its  validity  is  competent. 

See  Civil  Procedure  Code,  1908  (28). 

...     No.  14,5  P.  R.  1919. 

(4)  Whether  agreement  can  be  filed  in  Court  where  one  of  the 
arbitrators  has  declined  to  act  and  where  arbitrators  have  not  made  an 
award  within  time  fixed. 

See  Civil  Procedure  Code,  1908  (35). 
•      .     ..^  ..,  ...  ...    No,  155  P.  R.  1919, 
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ATTACHMENT. 

Of  property  in  execution  of  a  decree  ceases  on  dismissal  of  application 
for  execution. 

See  Civil  Procedure  Code,  1908  (24). 

...       '  ...  ...  ...     No.  154  P.  R.  1919. 

AUCTION-PURCHASER. 

(1)  Is  not  the  representative  of  the  Judgment-debtor. 
See  Civil  Procedure  Code,  1908  (7). 

...       No.  12  P.  R.  1919. 

(2)  Suit  by — to  recover  proportionate  share  of  purchase  money  where 
it  was  subsequently  found  that  the  judgment  debtor  only  owned  |th  of 
the  property  sold — whether  competent. 

See  Civil  Procedure  Code,  1908  (25). 

No.  52  P.  R.  1919. 
AWARD. 

Of  arbitrators — application  to  file  award  in  Court — limitation — 
whether  time  spent  in  a  previous  suit  in  which  applicant  as  defendant 
set  up  award  in  bar  of  suit  can  be  allowed. 

See  Indian  Limitation  Act,  1908  (7). 

No.  89  P.  R.  1919 
B 

BASIKV  OPAHU. 

Of  Kangra  District — whether  occupancy  tenant. 
See  Punjab  Tenancy  Act,  1887  (2). 

No.  50  P.  R.  1919. 

BOND. 

Suit  against  sureties  without  impleading  principal  and  without  prov- 
ing the  debt  in  insolvency  proceedings. 

See  Indian  Contract  Act,  1872  (7). 

No.  93  P.  R.  1919. 

BUILDING  LEASE. 

Where  fixed  rent  has  been  paid  for  many  years—  presumably  per- 
manent. 

See  Landlord  and  Tenant  (2). 

,,,  ...  ...  Na^l  P.  R.  1919;(P.  C). 
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c 

CAUSE  OF  ACTION. 

(1)  Explained. 

See  Civil  Procedure  Code,  1908  (14). 

No.  10  P.  R.  1919. 

(2)  Arising  after  institution  of  suit — whether  suit  can  proceed. 
See  Muhammadan  Law  (3). 

...     No.  127  p.  R  1919. 

CIVIL  PROCEDURE  CODE.  1908. 

(l)  Section  10. 

Order  staying  the  suit  can  only  be  via.le  if  the  two  Courts  have  concurrent 
jurisdiction. 

The  petitioners  filed  a  suit  for  recovery  of  Rs.  3,163  on  the  20th 
April  1918,  which  was  pending  in  the  Court  of  the  Senior  Subordi- 
nate Judge  of  Araiitsar.  Tlie  respondents  asked  for  an  order  staying 
it  on  the  ground  that  they  had  filed  a  suit  in  which  the  same  ques- 
tions were  involved  in  the  Court  of  the  Munsif  at  Delhi  on  the  25th 
March  1918.     This  prayer  was  granted. 

Held,  that  as  the  suits  were  not  pending  in  Courts  of  concurrent 
jurisdiction,  in  the  sense  that  the  suit  to  be  stayed  could  be  tried  in 
the  Court  in  which  the  first  suit  was  instituted,  the  order  passed 
by  the  Senior  Subordinate  Judge  of  Amritsar  staying  the  suit  under 
section  10  of  the  Code  of  Civil  Procedure  was  without  jurisdiction. 

37  Indian  Cases  510,  referred  tc 

...     No.  114  P.  R.  l-9m 

(2)  Section  10  and  order  21,  rules  6  and  7, 

Whether  Exectding  Court  can  question  the  jurisiiction  of  the  Cou't 
ivhich  passed  the  decree. 

An  ex  parte  decree  passed  by  a  Munsiff  in  J.>istrict  Purnea  was  sent 
for  execution  to  the  Munsiff  of  Hissar.  The  Judgment-debtor  objected 
to  the  decree  being  executed  against  him  on  the  ground  that  it  was 
void  and  contrary  to  the  jirovision  of  section  10  of  the  Code  of  Civil 
Procedure. 

Held,  that,  having  regard  to  the  provisions  o*  order  21,  rule  7  of 
the  present  Code  of  Civil  Procedui-e  (which  omit  the  words  "  or  of  the 
jurisdiction  of  the  Court  which  [)assed  it "  which  appeared  in  the 
corresponding  .section  225  of  the  former  Code),  an  Executing  Court 
has  now  no  power  to  question  the  jurisdiction  of  the  Coui't  which 
passed  the  decree  under  execution. 

/.  L.  R.  38  Bom.  194,  followed. 

15  Indian  Cases  832,  /.  L.  R.  15  Bom.  216,  /.  L.  R.  17  All.  478, 
/.  L.  R.  28  AIL  137  (141)  and  /.,  R,  32,  /.  A,  23,  distinguished, 

No.  22  P.  R  1919, 
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CIVIL  PROCEDURE  CODE.  1908— couicl. 

(3)  Section  11,  explanation  i  and  order  8,  rule  6. 

Res  judicata — ivhether  omission  to  claim  set-ojff-  in  dejence  bars  sub 
sequent  claim  to  the  same. 

The  Liquidator  of  the  Amritsar  National  Banking  Co\'.  sued  the 
plaintiff-respondent  for  recovery  of  Rs.  2,060  ;  the  latter  set  up  the 
defence  that  he  was  not  liable  to  pay  the  money  until  the  Bank  had 
returned  to  him  certain  goods  deposited  with  it  by  way  of  security. 
This  defence  was  accepted  by  the  Court  and  the  claim  rejected.  The 
plaintiff  then  asked  the  Liquidating  Judge  to  adj  dicate  \  pon  his 
claim  for  recovery  of  the  goods  or  of  the  price  thereof  and  the  question 
arose  whether  the  plaintiff's  omission  to  claim  a  set-oflF  in  the  regular 
suit  against  him  operated  as  a  bar  to  his  present  claim. 

Held,  that  plaintiff  was  under  no  obligation  to  avail  himself  of  the 
right  of  claiming  a  set  off  under  order  8,  rule  6  of  the  Code  of  Civil 
Procedure  and  his  present  claim  was  conseqcently  not  barred  under 
section  11  explanation  4  or  any  other  law. 

/.  L,  R.  24  All.  429,  distinguished. 

No.  74  P.  R.  1919. 

(4)  Section  13  {h)  A^D{d). 

Suit  on  a  foreign  jttdifment  passed  not  on  the  merits — Indian  Evidence 
Act,  I  of  1872,  £ectton78  {6)  — whether  Court  can  give  time  to  procure  the 
certificate. 

Held,  that  where  a  suit  is  brought  on  a  foreign  judgment  in  this 
case  a  judgment  of  the  District  Judge  of  Singapore)  and  the  judg- 
ment is  not  one  on  the  merits,  the  plaintiff  must  prove  his  case  apart 
from  the  judgment  sued  upon — wc?e  section  13  (6)  and  (d)  of  the  Code 
of  Civil  Procedure. 

Held  also,  that  where  the  foreign  judgment  sued  upon  is  not  accoui' 
panied  by  a  certifiate,  as  required  by  section  78  (6)  of  the  Indian 
Evidence  Act,  the  Court  has  power  to  grant  the  plaintiff  time  to 
rectify  the  omission. 

No.  14  P.  R  1919. 

(5)  Section  22. 

Transfer  of  case  to  suit  convenience  of  defendant. 

Held,  that  there  must  be  strong  reason  for  depriving  a  plaintiff  of 
the  right  to  bring  his  suit  in  any  Court  in  which  the  law  allows  and 
the  fact  that  the  defendant's  evidence  in  regard  to  one  of  the  issues  is 
mainly  in  another  place  is  not  sufficient  ground  for  transferring  the 
case  to  that  place. 

8  Indian  Cases  449,  23  Indian  Cases  345,  24  Indian  Cases  707,  25 
Indian  C(tses  874  and  34  Indian  Cases  686,  referred  to. 

...     No.  1G7P.  R  1919. 

(6)  Section  33. 

Duty  oj  Court  to  prepare  a  decne — neglect  of  Court  will  not  deprive 
parties  of  their  right  oJ  appeal, 

Helds  that  under  section  33  of  the  Code  of  Civil  Procedure  it  is 
imperative  that  a  decree  shall  follow  the  judgment  and  that  it  is  the 
duty  of  the  Court  to  comply  with  the  provisions  of  the  law  and  failure 
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to  prepare  a  decree  cannot   therefore   deprive  the    parties     of  their 
right  of  appeaL 

No.  G6  P.  R.  1919. 

(7)  Section  47. 

Auction  purchaser—  tohether  a  representative  of  the  judgment-debtor  - 
and  tvhether  a  sale  of  moveable  property,  confirmed  by  the  executing 
Court,  can  be  set  aside  on  application  oj  decree-holder  or  judgment- 
debtor. 

Held,  that  an  auction-purchaser,  who  is  not  ja  party  to  the  suit, 
is  not  a  representative  of  the  judgment-debtor  within  the  meaning  of 
section  47  of  the  Code  of  Civil  Procedure. 

3  Indian  Cases  713,  referred  to. 

/.  L  R.  19  Cal  683  (689)  {P.  C),  distinguished.  ' 

Semble,  that  there  is  no  provision  of  the  Code  under  which  an 
auction  sale  of  'moveable"  property,  which  has  been  duly  confirmed 
by  the  executing  Court,  can  be  set  aside  upon  the  application  of  the 
decree-holder  or  the  judgment-debtor. 

...       No.  12  P.  R.  1919. 

(8)  Section  47, 

Whether  applicable  to  an  application  objecting  to  possession  being  given 
to  the  aihction-purchaser  of  a  house  sold  in  execution  oj  the  decree,  i.e., 
whether  such  an  application  is  one  relating  to  the  execution,  discharge  or 
satisfaction  of  the  decree. 

On  17th  January  1916  an  ex  parte  decree  was  passed  on  a  mortgage, 
against  one  R.  B.  On  10th  October  1916  the  house  was  sold  in  execu- 
tion of  the  decree  and  purchased  by  the  present  appellant  N.  A. 
Mussammat  S.  B.  the  wife  of  R.  B.  put  in  objections,  her  husband 
being  away  at  the  front  in  France.  Her  application  was  rejected  and 
on  14th  November  1916  the  sale  was  confirmed  and  on  12th  Decem- 
bei'  1916  a  sale-certificate  was  gianted  to  the  auction-purchaser. 
Mussammat  S.  B.  filed  a  suit  for  a  declaration  which  was  dismissed 
for  want  of  evidence  On  "JOth  November  1917,  the  auction-purchaser 
applied  to  be  yut  in  i)ossession  of  the  property.  Mussammat  S.  B. 
obstructed  delivery  of  possession.  Thereon,  on  17th  December  1917, 
the  auction-purchaser  put  in  an  ap])lication  complaining  of  the  obstruc- 
tion of  Mussammat  S.  B.  The  Court  then  ordered  notice  to  be  issued 
to  her  as  the  legal  representative  of  her  husband  who  had  meanwhile 
died,  Mussammat  S.  B.  then  put  in  an  application  opi)Osing  the  appli- 
cation of  the  auction-purchaser  for  i^ossession.  The  first  Court  held 
that  Mussammat  S.  B.'s  only  remedy  was  to  file  a  regular  suit.  The 
Lower  Appellate  Court  held  that  she  was  entitled  to  raise  the  question 
under  section  47  of  the  Code  of  Civil  Procedure. 

Held,  that  as  the  application  by  the  lady  was  not  one  relating  to 
"  execution,  discharge  or  satisfaction  "  of  the  decree,  inasmuch  as  the 
satisfaction  of  the  decree  had  taken  place  already,  section  47  of  the 
Code  of  Civil  Procedure  had  no  application  to  the  case  and  the  first 
Court's  decree  must  consequently  be  restored. 

9,P  R.  1918  and  7.  L.  R.  31  AIL  82  {F.  B ),  followed. 

...    No.  121  P.  R  1919. 
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(4)  Section  107. 

Wife  consenting  to  the  murder  of  her  husband  is  in  the'  position 
of  an  accomplice, 

See  Accomplice. 

No.  20  P.  R  (Cr.)  1919. 

(5)  Sbction  22y. 

Jail  rcarder — neglifjently  allowing  a  prisoner  to  escape. 

Petitioner,  a  warder  of  the  Montgomery  Jail,  was  placed  in  charge 
of  a  gang  of  15  prisoners  and  sent  off  to  do  agricultural  work.  In 
contravention  of  his  orders  he  allowed  two  of  the  prisoners  to  go 
off  to  the  cemetery  in  charge  of  a  convict  warder  in  order  to  water 
trees  there.  The  cemetery  was  at  some  distance  and  not  within 
eight,  nor  did  petitioner  attempt  to  patrol  in  that  direction.  The 
convict  warder  was  negligent  and  allowed  one  of  the  prisoners  to 
escape.  The  petitioner  was  convicted  of  an  offence  under  sectioii 
223  of  the  Penal  Code. 

Held,  that  the  conviction  was  justified. 

^Indian  Cases  iGO,  7  Indian  Cases  411  and  19  P.  R.  {Cr.)  1883, 
distinguished. 

No.  HP.  R  (Cr.)  1919. 


(6)  Section  297. 


Causing   a  disturbance  to  persons   assembled    tor  the  performance   uf 
funeral  ceremonies. 

The   complainant  and   his    relations    had    taken   the    body    of    his 
deceased  grand- daughter  to  the  cremation  ground  and  were  preparing 
to  cremate   it   when    the  accused   came   there  and    told   them  not  to 
cremate  the   body,  and,  on   being  asked  why,  said  that  they  would 
state  the  reason  to  the  police. 

Held,  that  the  mere  utterance  of  the  words  "  do  not  cremate  the 
body "  unaccompanied  by  any  attempt  to  prevent  the  cremation  or 
by  any  manifestation  on  the  part  of  the  accused  of  their  intention 
to  interfere,  if  the  cremation  was  persisted  in,  could  not  be  regarded 
as  a  "  disturbance  "  within  the  meaning  of  section  297  of  the  Penal 
Code. 

No.  2P.  R(Cr.)  1919. 

(7)  SEC110N8  302,  304  and  325- 

Murder — deatJi  caused  by  unmerciful  thrashing— value  of  previous  deei' 
siuns  as  precedents. 

Held,  that  the  offeuce  of  the  4  accused  who  had  caused  the  death 
of  the  decased  by  giving  him  an  unmerciful  thrashing  with  sticks, 
STDaeh  ng  both  bones  of  each  forearm,  the  right  elbow  and  right  knee 
cap  and  the  occipital  area  on  the  right  temporal  area  of  the  skull, 
etc.)  amounted  to  mnrder. 

31  P.  K  (Cr.)  1914,  /.  L.  li.  36  All.  329  and  S06  and  /.  L.  U.  37 
Cal.  316,  referred  to. 
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18  P.  B.  (Cr  )  1893,  2  P.  TF.  B  ]908,  1  P.  IF.  B.  1913,  7  P.  L  7?. 
1911,  /.  L.  B.  40  AZL  103  and  32  Indian  Canes  836,  distiuguisbed. 

Held  also,  that  previous  decisions,  proceeding  as  they  do  on  their  own 
set  of  fHcts»,  seldom  afford  any  great  assistance  in  deciding  the  nature 
of  an  offence. 

No.  3  P.  R  (Cr.)  1919. 

(8)  b^KCiiONs  302,  32C  am'  328 

Causing  death  hij  administering  dhatura  in  order  to  facilitate  the 
co)ii)nissioii  of  robberij. 

Held,  upon  the  facts  of  this  particular  case,  that  the  accused  who 
had  caused  the  death  of  two  persons  by  administering  to  them  dhatura 
in  order  to  facilitate  the  commission  of  robbei-y,  were  guilty  of  an 
offence  under  section  3litj  of  the  Penal  Code  and  not  under  section  302. 

28  P.  B.  (Gr  )  >88L  p.  71  per  Plovden  J.  and  I.  L.  B.  '60  All.  5G8, 
referred  to. 

I.  L.  B.  31  All.  148  and  32  P.  L.  B.  1911,  distinguished. 

/.  L.  B.  20  AIL  143,  not  followed. 

No.  19  P.  R.  (Cr.)  1919. 

(9)  Seciigns  323  anh  325. 

Personal  action,'- death  of  coviplainant— whether  charges  under  these 
sections  abate. 

13.  abd  L  ,  were  charged  in  the  same  trial  with  ha\  ing  committed 
offences  under  sections  323  and  325,  Indian  Penal  Code,  respectively, 
the  cumplaiuaut  being  one  V.  D.  wlio  died  duiing  the  progress  of  the 
trial.     They  were  convicted  of  the  offences  chai-ged. 

Beld,  that  the  conviction  ot  B.  under  section  323,  Indian  I'enal 
Code,  was  bjtd  inasmuch  as  the  right  to  carry  on  the  prosfcutiou 
abated  ou  the  death  of  the  complainant. 

2G  P.  U,  (Cr.)  1917,  followed. 

But  held,  as  regards  the  conviction  of  L.  under  section  325  thai  inas- 
much as  such  an  offence  was  not  compoundable  unless  the  Court 
expressly  granted  sanction,  the  charge  did  not  abate  upon  the  com- 
plainant's death  and  that  the  conviction  was  accordingly  justitied. 

No.  25  P.  H.  (Cr.)  1919. 

(10)  SiiCTioK  4,94. 

Bigamy — Christian  married  woman  beconing  a  Muha)amadan  and 
marrying  a  Mnhamrnadan. 

Ihld,  that  a  tuairiage  among  Christians  according  to  Christiatl 
tites  is  goveried  by  Cliristian  marriage  laws  and  is  inJissoluble  extiept 
by  deatlr  ul*  divorCc. 

Held,  conseqneHily^  that  the  accused  in  this  case,  a  Chi  istiau  woiiliu 
^Vho  haJ  married  a  Christian  accordiu;^  to  ('hristiin  rites  and  during 
the  life- time  of  her  husband  had  become  a  Muhammadau  and  matried 
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a  Mahammadan  aooordins^  to  MahanmiJia  rites  was  guilty  of  an 
offence  under  section  494  of  the  Penal  CoHe,  notwithstanding  the 
provisions  of  the  Muhanimadan  Law. 

/.  Z.  H.  18  Cal  264  and  49  P.  B   1907,  referred  to. 

I.  L-  R-  33  Mad  371  and  3  Mad.  H.  C-  R-  App,  VII,  distinguished. 

No.  5  P.  R  (Cr.)  1919. 
(11)  Section  498. 

Enticing  away  a  married  woman — Custom — marriage  with  a  tvidcw 
(janjharara)  among  Rathi  Rajputa,  Kangra  District — xvhether  valid — 
Riwaj-iam 

Beld,  that  by  custom  among  Rathis,  one  of  the  lowest  subdivisions 
of  RaJDuts  oi  the  Kangra  District,  a  marriage  with  a  widow  {lanjha- 
rnra)  is  valid. 

98  P.  li.  1S90  and  LijalVs  Setthmotf  Report,  p.  102,  and  the  Rm-aj-t- 
am  of  the  Dehra  Tahsil.  referred  to. 

2.5  P.  R.  (Or.)  1888,  distinguished. 

Held  consequently  that  thn  accused  who  had  ab.lucted  a  woman,  so 
married,  with  knowledge  of  the  marriage,  was  guilty  of  an  offence 
under  section  498  of  tlie  Penal  Code. 


No.  10  P.  R  (^Cr.)  1919. 


INDIAN  PETROLEUM  ACT,  1899. 
Sections  2  and  U. 


Oj^ence  o/  '  transjwrting  "  and '  keeping  "  excess  qimntity  of  petroleum 
— explained. 

The  petitioners  who  carried  on  business  at  Toba  Tek  Singh,  entered 
into  a  contract  with  the  Lyallpui*  agents  of  the  Asiatic  Petroleum 
Company  at  Karachi  for  the  purchase  of  a  certain  quantity  of  petro- 
leum, and  in  pursuance  of  that  contract  the  agents  wrote  to  the 
Company  at  Karachi  to  despatch  the  goods.  The  latter  consequently 
despatched  petroleum  and  sent  the  Railway  receipt  to  their  agents 
In  the  receipt  the  agents  were  described  as  the  consignees.  The 
petitioners  on  hearing  from  the  agents  went  to  them,  paid  the  money 
and  got  the  Railway  receipts  endorsed  in  thejr  favour.  They  then 
went  to  Railway  station  and  took  delivery  of  the  800  gallons  of 
petroleum. 

Held,  that  on  these  facta  the  petitioners  were  not  guilty  of  the 
offence  of  "transporting  "  petroleum  within  the  meaning  of  section  11 
of  the  Petioleum  Act. 

/.  L.  R.  l:^.  Mad.  191,  distinguished. 

But  held  also,  that  as  petitionei's  took  delivery  of  the  800  gallons 
of  petroleum  and  kept  in  for  sometime  they  were  guilty  of  the  offence 
of  "  keepiiiti  "  an  excess  quantity  of  petroleum  within  the  meaning  of 
the  section. 

39  Indian  Cases  995,  distinguished. 

No.  28  P.  R  (Cr.)  1919, 
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JAIL  WARDER. 

Negligently  allowing  a  prisoner  to  escape. 
See  Indian  Penal  Code,  1860  (5). 

No   IIP.  R.  (Cv.)  1019. 

.JOINT  TRIAL. 

Of  gamblers  and  keeper  of  gambling  hoase-  ' 

See  Criminal  Frocediire  Code,  1898  (7). 

No.   6  P.  R  (Cr.)  1919. 

JURISDICTION  (CRIMINAL). 

Joint  trial  of  gamblers  and  keeper  of  gambling  house. 

See  Criminal  Procedure  Code,  1898  (7). 

No.  6  p.  R.  (Cr.)  1019. 

M 
MA1NTENA^'CM;. 

Husband  neglecting  to  pay  for  a  long  time — warrant  for  cumulative 
arrears  and  cumulative  sentence. 

See  Criminal  Procedure  Code,  1898  (16) 

No.  12  P.  R.  (Cr.)  1919. 
MARRIAGE. 

Christian   married  woman  becoming  a  Muharamadan  and  marrying 
a  Muhammadan — bigamy. 

See  Indian  Penal  Code  (10). 

No.  .')  P.  R.  (Cr.)  1919. 

MUHAMMADAN  LAW. 

(2)     Christian    married    woman  becoming  a  Muhammadan  and  mar- 
rying a  Muhammadan — guilty  of  bigamy,  notwithstanding  provision.s  of — 

See  Indian  Penal  Code  (10). 

No.  5  P.  R.  (Cr.)  1919. 

MURDER. 

Death  caused  by  unmerciful  thrashing  with  sticks. 

See  Indian  Penal  Code  (7). 

No.  3  P.  R.  (Cr.)   1919. 

O 

OPIUM  ACT,  1878. 

(1)  Sections  4  and  9  a:<d  bole  48. 
Selling  more  than  iwo  tolas  of  opium  to  one  person— whether  an  offence 
punishable  under  section  9. 

Petitioner  was  convicted    under  section  9  of  a  breach  of  the   rules, 
Notification  954,  I6th  October  1916,  amended  27th  Marcli  1917,  under 
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OPIQM  ACT,  1878—concld, 

the  Opium  Act,  ia  that  he  sold  more  than  two  tolas  of  pure  opium  to 
one  person  at  one  time.  It  was  argued  that  the  aot  only  amonnted  to 
a  breach  of  the  conditions  of  the  license  and  did  not  justify  conviction 
under  section  9. 

Held,   that   having  regard  to  the   provisions  of  section  4  of  the  Aot 
and  of  rule  48,  the  conviction  under  section  \)  was  quite  right. 
WP.  B,  {Cr.)  1893,  distinguished- 

No.  33  P.  R.  (Cr.)  1919. 

(2)     Sections  5,  9,  10  and  rules  op  Local  Government. 

Duty  of  licensee  to  keep  correct  daily  accounts  of  sales. 

Held,  that  under  lule  49,  sub-clause  3  (/)  of  the  rules  framed  by  the 
Punjab  Government  under  section  5  of  the  Opium  Act  a  licensee  is 
bound  to  keep  correct  daily  accounts  of  sales  of  opium  and  a  licensee 
who  contravenes  this  rule  is  liable  to  the  punishment  prescribed  in 
section  9  of  the  Act. 

Punjab  Excise  Manual,  Vol.  II,  p.  78,  referred  to. 

I.  L.  R.  26  Cal.  671,  distinguished. 

Held  also,  that  under  section  10  of  the  Aot  there  is  a  presumption  in 
prosecutions  under  section  9,  until  the  contrary  is  proved,  that  all 
opium  for  which  the  accused  person  is  unable  to  account  satisfactorily 
is  opium  in  respect  of  which  he  has  committed  an  oiJence  under  the 
Act, 

No.  9  P.  R  (Cr.)  1919. 

P 

PETROLEUM. 

"Transporting"  and  "  keeping"  excess  quantity  explained. 
See  Lid  1071  Pttrolenrn,  Act,  1899. 

No.  28  P.  R.  (Cr.)  1919. 

PRECEDENTS. 

In  Criminal  Gases— value  of. 

See  Indian  Penal  Code  (7). 

No.  3P.  R.  (Cr.)  1919. 

PROCLAIMED  OFFENDER. 

Legality  of  proclamation — restoration  of  property  attached — power 
of  High  Court  on  revision. 

See  Criminal  Procedure  Code,  1898  (2). 

No.  32   P.   R.  (Cr.)  1919. 

PUNISHMENT. 

Revision  for  enhancement  of — principles  applicable. 
See  Revision  (Criminal)  (l). 

No.  7  P.  B.  (Cr.)  1919. 


xvi  INDEX  OF  CRIMINAL  CASES  REPORTED  IN  THIS  VOLUME. 

PUNJAB  MUNICIPAL  ACT,  1911. 

(1)     Section  173. 

Accused  depositing  goods  on  a  portion  o/  a  street  which  had  been  let  by 
the  Mnnicipaliiy  to  another  person. 

Held,  that  where  a  Municipality  has  leased  out  the  right  to  stock  goods 
on  a  specified  portion  of  a  street  to  one  person,  it  cannot  pro- 
secute another  person  under  section  173  of  the  Punjab  ^Municipal 
Act  for  depositing  goods  thereon  without  the  permission  of  the 
lessee- 

No.    22  p.  R.  (Cr.)  1919. 

R 

RAJPUTS. 

Battib  of  Kangra — marriage  w«th  wndow — valid- 
See  Indian  Penal  Code,  I860  (U)- 

No.  10  P.  R.  (Cv.)  1919. 

RES  JUDICATA. 

Whether  Chief  Court  is  bound   by   a   previous  erroneous  order   of 
the  Court  in   regard    to  the   authority    which    can  give  sanction  in  a 
criminal  case- 
See  Criminal  Procedure  Code,  1898  (5). 

No.   4  p.    R.    (Cr.)  1019. 

RESTORATION  OF  POSSESSION. 

(1)  Of     immoveable     property     to     person   entitled  thereto    can- 
not be  made  by  Appellate    Court  where  trial  Court  has  refrained  from 
taking  action- 
See  Criminal  Procedure  Code,  1898  (13). 

No.  14  P.  R.  (Cr.)   1919. 

(2)  Where  dispossession  was  not  accomplished  by  criminal 
force. 

^ee  Criminal  Procedure  Code,  1898  (17). 

No.    IG   P.   R.   (Cr.)  1919. 

REVISION  (CRIMINAU- 

(l)  Fo7-  enhancement  oj  paninhmcut. 

Held,  that  the  principles  upon  which  the  Chief  Coui-t  acts  as  a 
Court  of  Revision  in  relation  to  the  enhancemont  of  sentence  are  enun- 
ciated in  7  ]'•  R.  {Cr.)  1889,  and  that  it  is  not  necessary  for  the 
Chief  Court  to  interfere  even  if  the  lower  Court  hasconnnitted  an 
illegality. 

5  P.  R.  {Cr.)  190G,  referred  to,  also  19  P.  W.  H.  1910  and  313  P.  L. 
R.  1913. 

No.  7  P.  R,  (Cr.)  1919. 
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RBViSION  (CaiMINAL)~concZfZ. 

)  Abates  on  death 
inal  Procedure  Code- 
See  Criminal  Procedure  Code,  1898  (S)- 


(2)     Abates  on  death   of    petitioner    in     case  under  section   145, 
Criminal  Procedure  Code- 


No.  23  P.  R  (Cr.)  1919. 

(3)     An  illegal  sentence   cannot    be   enhanced  by    Chief  Court   in 
revision  • 

See  Criminal  Procedure  Code,  1898  (15)- 

No.  -11  P.   E.  (Cr.)  1919. 

S 

SANCTION  TO  PROSEtUTE- 

(1)  Where  accused  is  a   tahsildar  and  Masistrate- 
See  Criminal  Procedure  Code,  1898  (5). 

No.  4   P.  K.  (Cr.)   1919. 

(2)  Not  specifying  any  person  to  whom  the  sanction  is  accorded 
is  bad  in  law- 

See  Criminal  Procedure  Code,  1898  (!)• 

No.   IS  P.   R.  (Cr.)  1919. 

SENTENCE. 

To  imprisonment  for  the  period  already  passed   by    accused   in    the 
lock-up  is  illegal  and  cannot  be  enhanced  l>y  Chief  Court- 
See  CVmma^ /'rocef/a/'e  Code,  1898  (15)- 

No.   '27  P.  11.  (Cr.)  1919. 

W 

WHIPPING. 

Sentence  of— in   addition  to  7    years'  rigorous   imprisonment — nuL 
legal' 

See  Criminal  Procedure  Code,  1898  (12)' 

No.   30  P.  E.(Cr')  1919. 
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A. 


ACTS. 


i 


XVI  OF  1887— See  Punjab  Tenancy  Act,  1887. 

7  OP  1908 -See  Civil  Procedure  Code,  1908. 

AOKEEMENTS. 

Between  landlord   and  tenant — recorded  at  settlement — how  to    be 
interpreted  and    whether  binding  beyond  term  of  the  settlement. 

See  Piaijah  Ttuar.r.y  Art,  1887  (2). 

No.  2  P.   R.  (Rev.)  1919. 


CIVIL  PROCEDURE  CODE,  1908. 
Section  72. 

Execution  of  decree  against  member  of  an  agricultural  tribe — whether 
Oollectnr  can  propose  a  temporary  alienation  oj  juigment  debtor's  land 
—  Pun  jab  Alienntion  of  Land  Act,  XIII  of  1900.  section  16  (I). 

The  applicant,  a  member  of  an  agricultural  tribe,  was  the  judgment- 
debtor  under  a  decree  of  a  Civil  Court  and  his  land  was  attached  in 
execution-  The  Executing  Court  asked  the  Collector  to  intervene 
with  a  proposal  for  temporary  alienation  under  section  72  of  the  Code  of 
Civil  Procedure-  The  Collector  proposed  a  temporary  alienation  for  12 
years  of  part  of  the  land  under  attachment- 

Held,  tha,t  tho  Collector  had,  under  section  72  of  the  Code  of  Civil 
Procedure,  jurisdiction  to  make  the  proposal  for  temporay  alienation  not- 
withstanding the  provision  of  section  16  (l)  of  the  Punjab  Alienation 
of  Land  Act- 

4  P.  K  19C  3,  approved. 

8  P.  B.  (Rev.)  1917,  pro  tanto,  dissented  from. 

Held  also,  that  the  position  of  a  Revenue  Officer  executing  a  decree  of 
a  L  ivil  Court  by  attachment  of  land  or  temporary  alienation  or  other- 
wise is  that  of  a  5linisterial  Officer  of  the  Civil  Court,  taking  his 
orders  from  such  Court,  and  he  has  no  power  to  order  a  temporary 
alienation. 


No.  I  P.  R.  (ReT.)  1019. 
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COLLECTOR 

acts  as  Ministerial  Officer  of  Civil  Court  in  execution   proceedings 
against  members  of  an  agricultural  tribe. 
^  See  Civil  Procedure  Code,  1908. 

No.  1  P.  R   (Rev.)  1919. 

E 

EXECDTION  OF  DECREE. 

Against  member  of  an  agricultural  tribe — whether  Collector  can 
propose  a  temporary  alienation  of  judgment-debtor's  land. 

See  Civil  Procedure  Code,  J  908. 

No.   1  P.  R.   (Rev.)  1919. 

L 

LAMBARDABI. 

Dismissal  of  lamhardar  for  failure  to  assist  in  recruiting — whether 
cj round  for  excluding  the  family. 

Held,  that  the  dismissal  of  a  particular  individual  from  the  headman- 
ship  for  failure  to  assist  in  recruiting  (unless  he  is  member  of  a  tribe 
or  family,  M'hich  for  specific  reasons,  e-g-,  the  lack  of  connection  with 
the  classes  from  whom  recruits  are  likely  to  be  obtainable,  is  permanently 
unlikely  to  be  successful  in  this  respect)  is  not  a  matter  which  should 
exclude  the  claims  of  tlie  family. 

No.  4  P.  R.  (Rev.)  1919. 

O 

OCCUPANCY  TENANTS. 

Tenant  claiming  unrestricted  power  of  alienation  under  an  agree- 
ment recorded  at  settlement — proper  interpretation  of  such  agree- 
ments—whether  binding  beyond  term  of  settlement. 

See  Funjah  Tenancy  Act,  1887  (2). 

No.  2  P.  R.  (Rev.)    1919. 

P 

PUNJAB  TENANCY  ACT,  1887. 

(1)  Sections  5  (1)  (c).  111  and  112. 

{corresponding  to  sections  5  (3)  and  2  of  the  Tenancy  Act,  XXVIII 
of  18G8) — Erroneous  statement  by  tenant  entered  in  record  of  rights  as  to 
his  being  a  non-occupancy  tenant — whether  an  agreement. 

Held,  that  a  statement  by  tenants  at  the  Settlement  in  1882  that 
tliey  broke  up  the  waste  of  a  certnin  khasra  iu  Sambat  1920-21  (A.  D. 
1863  64)  and  that  they  are  tenauts-at-will  in  respect  to  this,  etc., 
which  statement  was  accepted  by  the  owner,  but  was  quite  erroneous 
in  so  far  as  the  inference  of  the  tenants'  status  is  ooncei-ned,  is  not  an 
agreement  within  the  mcaniug  of  sections  III  and  1 12  of  the  Tenancy 
Act  of  1887  or  of  section  2  of  Act  XXVIlI  of  18G8,  which  would 
operate  to  deprive  tlie  tenants  of  their  status  of  occupancy  tenants 
under  section  .5  of  tlie  Tenuic^  Acts  to  which  the  facts  entitled 
them. 
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PU^VAB  TENANCY  ACT,  \887—condd- 

18  F,  R.  J882,  24  P.  B.  1883,  and  10  P.  B.  {Bev.)  1901,  re- 
ferred to. 

No.  3  P.   R.   (Rev.)  1919. 
(2)  Sections  56,  60,  HI  and  112 

Alienation  by,  occupancy  tenants  claiming  unrestricted  power  oj 
alienation  under  an  agreement  recorded  at  Settlement — whether  such 
agreement  is  binding  beyond  the  term  oj  the  Settlement — proper  inter- 
pretation of  agreement — Unpublished  rulings  oj  Financial  Commis- 
sioner— when  to  be  followed  by  subordinate  Revenue  Courts. 

The  plaintiffs,  the  landlords,  sued  for  cancellation  of  a  mortcratre 
made  without  their  consent  by  occupancy  teuanta  (not  under  section  5). 
The  tenants  claimed  unrestricted  povvers  of  alienation  under  ai 
agreement  recorded  in  the  administration  paper  of  1857,  the  tertns 
ot  which  were  repeated  in  the  administration  papers  of  1832  and 
1901.  It  was  found  by  the  Financial  Commissioner  that  the  repetition 
in  the  two  later  records  was  made  without  any  serious  consideration 
of  the  significance  to  be  attached  to  the  entrias  and  thit  they  coald 
therefore  not  be  taken  into  consideration.  The  agreement  entered  ia 
the  paper  of  1857  was  to  the  effect,  inter  alia,  that  tena-its  who  had 
cultivated  the  land  for  more  than  ten  years  should  be  clause i  as 
Qadim  and  that  Qadim  tenants  could  sell,  or  alienate,  their  right  of 
cultivation  (Jiaqq  kasht),  and  that  on  the  death  of  t.he  te  lant  in  the 
absence  of  descendants  or  co-tenants,  the  tenancy  should  go  to  the 
landlords.  The  tenints  in  the  present  case  were  Qadim  tenants 
under  this  agreement. 

Held,  that  the  agreement  of  1857  was  one  which  would  override 
the  provisions  of  the  Tenancy  Act  in  regard  to  the  power  of  alienation 
of  the  occupancy  tenants  vids  sections  1'  1  and  112  of  the  Act. 

47  P.  R.  1877,  64  P.  R.  1877,  22  P.  R.  1882,  20  P.  R.  1896,  196 
P.  R.  1889  and  130  P.  R.  1907,  referred  to. 

Held  also,  that  the  agreement  was  not  in  force  only  for  the 
term  of  the  Settlement  of  1857. 

16  P.  5.  1915,  not  followed. 

97  P.  B.  1909  and  22  P.  B.  1914,  referred  to. 

No.  2  P.  R.   (Rev.)  1919. 

R 

RULINGS. 

Of  Financial  Commissioner—not  published — .rhether  to  be  treated 
as  precedents  by  subordinate  Revenue  Courts. 

See  Punjab  Tenancy  Act,  1887  (2). 

No.   2    p.  R.  (Rev.)  1919. 

T 

TENANTS. 

Erroneous  statement  of— recorded  in  Record  of  Rights — as  to  his 
fi^a<«t.s  being  that  of  a  tenant-at-will  does  not  deprive  him  of  his  real 
status  of  an  occupancy  timant  if  the  facts  entitled  him  to  it. 

See  Punjab  lenanry  Act,  1887  (l). 

No.  3  P.  R.  (Rev,)   1919. 
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Chief  Court  of  the  f  imjab. 

CRIMINAL  JUDGMENTS. 

No.  1. 

Before  Hon.  Sir  Henry  Riitigan,  Kt.,  Chief  Judge, 
MUHAMMAD  HAYAT— COMPLAINANT, 
Versus 
BHOLA  AND  OTHERS— ACCUSED. 
Crimiual  Revision  No.  521  of  1918. 
Criminal  Procedure  Coie,  Act  V  of  1898,   section  250— Compensation 
for  frivolous  accusation— offence  triable  only  by  a  Magistrate   with  section 
30  powers  or  a  Sessions  Court. 

Held,  that  section  250  of  the  Code  of  Criminal  Procedure  is  not 
applicable  where  tha  oS'onee  is  triable  by  a  Court  of  Session*?,  even  though 
the  case  is  tried  by  a  Magistrate  specially  empowered  under  section  30  of 
the  Code. 

26  P.  R.  (Cr.)  ]  902  (I),  referred  to. 
Case  reported  by  J  Coldstream,    Esquire',  Sessions  Jtidge,  MuUnu, 
wi-h  his  No  91  J  of  24th  April  1918. 
Complainant,  in  perfeon. 
A'f?nPj  for  Accused. 

The  complainant  was  bj  order  dated  26th  November  1917 
of  Mr.  J.  W.  Hearn  exercising  the  powers  of  a  Magistrate  of 
the  1st  class  with  section  30  powers  in  the  Multan  District 
directed  to  pay  Rs.  50  as  compensation  to  the  accased  under 
section  250  of  the  Criminal  Procedure  Code. 
The  facts  of  the  case  are  as  follows  : — 

Muhammad  Hayat  brought  an  accusation  under  section 
395,  Indian  Penal  Code,  against  Bhola  and  others  in  the  Court 
of  Mr.  Hearn,  Magistrate  with  powers  under  section  30,  Crimi- 
nal Procedure  Code.  The  Magistrate  found  the  complaint 
vexatious  and  frivolous  and  ordered  compensation  of  Rs  50  to 
be  paid  by  complainant  to  the  accused. 

The  proceedinys  are  forwarded  for  revision  on  the  following 
grounds  : — 

Offences  under  section  :)9.'>,  Indian  Penal  Code,  are  triable 
by  a  Court  of  Sessions  and  the  Chief  Court's  rulings  26  P-  It. 
1902  (I)  and  H  P.  R.  1902  (2)  appear  to  lay  it    down    that   a 

(1)  20  P.  R  (Cr.)  1902  (Crown  v.  Qadu). 

(2)  U  P.  R.  {Cr.)  1902  {Crown  v.  aamir  Chand). 


i 
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gection  30  Magistrate  cannot  act  under  section  250,  Criminal 
Procedore  Code,  when  the  accusation  is  of  an  offence  triable  by 
a  Court  of  Session  and  not  by  a  Magistrate.  It  is  with  re- 
ference to  these  rulings  that  Muhammad  Hayat  applies  for 
revision. 

On  loth  March  1918  I  issued  notice  to  the  other  side  and 
to  Public  Prosecutor  for  to-day.  The  applicant  pat  in  lalhana 
Re.  1  only  as  at  first  ordered  by  the  office.  The  office  then  noticed 
that  the  respondents  were  many  and  sent  a  Panvana  to 
applicant  for  more  TaZfcan a  Applicant  was  not  at  home  and 
80  respondents  and  Public  Prosecutor  have  not  been  served. 

On  reconsideration  I  think  that  the  law  as   interpreted  by    ■ 
authority  allows  no  course  other    than   to   forward    the   record 
to  the  Chief  Court  with   the    proposal    that   the    order   to   pay 
compensation   under  section  250,  Criminal  Procedure   Code,   be 
set  aside  as  it  was  illegal. 

On  the  merits  of  the  cape  I  should  not  interfere,  holding 
that  the  complaint  was  vexatious  and  frivolous.  The  effest 
of  the  rulings  quoted  appears  to  be  that  a  complainant  can 
make  certain  of  avoidiug  being  ordered  to  pay  compensation 
by  grossly  exaggerating  his  complaint,  i.e.,  by  describing  a 
trivial  assault  as  an  attempt  to  murder.  The  remedy  would 
'  be  I  presume  for  the  Court  to  see    that    summons   was   issued 

in  the  first  instance  for  an  offence  triable  by  a  Magistrate. 

In  view  of  the  Punjab  rulings  14  and  '2Q  of  1902  I  forsyard, 
this  record  to  the  Chief  Court  for  orders. 

The  order  of  the  Chief  Court  was  delivered  by — 

2Sth  June  1918  ^^^  Henkt   Rattigan,  C.  J.— The   complaint   filed  in   this 

case  was  one  of  an  offence  under  section  395,  Indian  Penal 
Code,  an  offence  triable  by  a  Court  of  Session,  and  I  agree 
with  Reid,  J.,  who  held  iu  No.  26  P.  R.  1902  (Criminal)  (1) 
that  in  such  cases  the  provisions  of  section  250,  Cnminal 
Procedure  Code,  are  not  applicable,  even  though  the  offence 
is  tried  by  a  Magistrate  specially  empowered  under  section  80 
of  the  Code.  I  accordingly  set  aside  the  order  awarding  com- 
pensation and  direct  that  the  amount,  if  paid,  shall  be  re- 
funded. 

Revision  accepted. 


(1)  26  P.  R.  iCr.)  1902  {Crown  v.  Qadu). 
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No.  2. 

~Befoi'e  Hon.  Mr.  Justice  Martineau. 

MANGAT  AND  HAR  NAND -(Convicts)— 

PETITIONERS, 

Versus 

THE  CROWN-RESPONDENTS. 

Criminal  Revision  No.  668  of  1918. 

Indian  Penal  Code,  section  297— Causing  a  disturbance  to  persom 
assembled  for  the  performance  of  funeral  ceremonies. 

The  complainant  and  his  relations  had  taken  the  body  of  his  deceased 
grand-daughter  to  the  cremation  ground  and  were  preparing  to  cremate  it 
when  the  accused  came  there  and  told  them  not  to  cremate  the  body,  and 
on  being  askad  why  said  that  they  would  state  the  reason  to  the  police. 

Held,  that  the  mere  utterance  of  the  words  "  do  not  cremate  the  body  " 
unaccompanied  by  any  attempt  to  prevent  the  cremation  or  by  any  manifesta- 
tion on  the  part  of  the  accused  of  their  intention  to  interfere  if  the  cremation 
was  persisted  in,  could  not  be  regarded  as  a  "disturbance"  within  the 
meaning  of  section  297  of  the  Penal  Code. 

Revision  from  the   order  of  H-    Harcoiirt,    Esquire,    District 
Magistrate,  Uohtak,  dated  the  29th  April  1918. 

Iftikhar  Ali,  for  Petitioners. 

Nemo,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows:— 

Martisfau,  J. —The  case  against  the  petitioners  is  that  when  20^^  July  1918m 
the  grand-daughter-in-law  of  the  complainant  Shiv  Ram  died, 
and  the  complainant  and  his  relations  took  the  body  out  to 
the  cremation  ground  and  were  preparing  to  cremate  it,  the 
petitioners  came  there  and  told  them  not  to  cremate  the  body, 
and  on  being  asked  why  said  that  they  would  state  the 
reason  to  the  police.  On  these  facts  the  petitioners  have 
been  convicted  of  an  offence  under  section  297,  Indian  Penal 
Code. 

The  conviction  appears  to  be  wrong.  No.  indignity  was 
offered  to  the  deceased's  body,  and  the  only  question  is  whether 
the  petitioners  caused  disturbance  to  the  persons  who  were 
assembled  for  the  performance  of  the  funeral  ceremonies- 

The  words  "  disturbance "  in  section  297  is  not  defined, 
but  I  take  it  that  the  term  implies  some  active  interference 
id,  or  hindrance  to,  the  performance  of  the  funeral  ceremonies. 
Had  the  petitioners  attempted  forcibly  to  prevent  the  cere- 
monies from  being   performed  they  would,    if  they   acted  with 
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the  intention  or  knowledge  mentioned  in  secbiou  297,  have 
been  guilty  of  au  offence  under  that  section.  They  might 
even  have  been  held  guilty  i£  they  had  told  the  complainant 
and  his  relations  that  they  would  not  allow  the  cremation 
to  take  place.  But  this  did  not  happen  in  the  present  case, 
The  petitioners  merely  told  the  complainant  and  his  relations 
not  to  cremate  the  body,  and  the  complainant  thereupon  left 
the  place  and  went  off  to  the  fhauci  to  make  a  report.  The 
mere  utterance  of  the  words  "  do  not  cremate  the  body," 
unaccompanied  by  any  attempt  to  prevent  the  cremation,  or 
by  any  manifestation  on  the  part  of  the  petitioners  of  their 
intention  to  interfere  if  the  complainant  and  his  relations 
should  persist  in  having  the  body  cremated,  cannot  be  regarded 
as  a  disturbance  to  the  persons  assembled  for  the  performance 
of  the  funeral  ceremonies. 

I,  therefore,  accept  this   application,  set  aside   the    convic- 
tions and  sentences,  and  acquit  the  petitioners. 

Revision  accepted. 


No.  3, 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 
Justice  Broadway. 

SAM  AND  SINGH  AND  OTHERS— APPELLANTS, 

Versus 
THE  CROWN— RESPONDENT. 
Criminal  Appeal  Xo.  4:i2  of  1918. 
Indian  Penal  Code,  sections  .302,  30i  and  Sl5  — murder— death  caused 
by  unmerciful  thrashing — valu£  of  previous  decisions  as  precedents. 

Held,  that  the  offence  of  the  4  accused  who  had  caused  the  death  of  the 
deceased  by  giving  him  an  unmerciful  thrashing  with  sticks,  smashing  both 
bones  of  each  forearm,  the  right  elbow  and  right  knee  cap  and  the  occipi- 
tal area  on  the  right  temporal  area  of  the  skull,  etc.,  amounted  to  murder. 

31  P.  R,  (Cr.)  1914  (1),  /.  L.  R,  35  All.  329  (2)  and  508  (3),  and  /.  L.  R. 
37  Cal.  315  (4),  referred  to. 

18  P.  R.  {Cr.)  1893  (5),  2  P.  W.  R.  19 38  (G),  1  P.  W.  R.  1913  (7), 
7  P.  L.  ft  1911  ^S;,  I.  L.  R.  40  AIL  103  (9)  and  32  Indian  Cases  836  (10), 
distinguished. 

(1)  31  P.  R.  (Or.)  1914  (Nawah  v.  CrownX 

(2)  (1912 J  /.  /..  R.  35  All  329  Emperor  v.  Kanhai). 

(3)  (1913)  /.  L.  R.  35  All.  506  (Emperor  v.  Ram  Newaz). 

(4)  (1907)  /.  L.  R.  37  Cal.  315  (Elcm  M4la  v.  Emperor). 

(5)  18  P.  R   (Or.)  1893  {Gujan  v.  Queen-Empress). 
.6)  2  P.  \V.  U.  190^  (Shib  /)(zs  v  Crown). 

(7)  1  /'  W.  R.  1913  iDhani  Ram  v.  Emperor). 

(8)  7  P.  L.  R.  1911  (Lachlimau  Singh  v.  King- Emperor). 

(<J)  (1917)  /.  L.  R.  10  .1//.  103  {Emperor  v.  Chandan  Suh,h), 
(10)  ^,1910)  32  Indian  Cancs  833  (836)  (Dachinla  v.  Emperor). 
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Held  also,  that  previous  decisions  proceeding  as  they  do  on  their  own 
set  of  facts  seldom  aSord  any  great  assistance  in  deciding  the  nature  of  an 
offence. 

Appeal  from  the  order  of  Lata  Ganga  Pam  Wadhwa,  Ssssious 
Judge  Amritsar,  dated  the  2Sth  June  1918. 

Nihal  Chand  Mehra,  for  Appellanta. 

0.  Bevan-Petraan,  Government  Advocate,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Broadway,  J.— Samand  Singb,  Raja  "Singh,  Bela  Singh,  5^/4  October  1918. 
sons  of  Khan  Singh,  and  Ganda  Singh,  son  of  Wadhawa  Singh, 
Jats  of  Jharu  Nangal,  have  been  convicted  of  having  caused 
the  death  of  Sundar  Singh  of  the  same  village  and  nnder  the 
second  part  of  section  301,  Indian  Penal  Code,  have  been  sen- 
tenced to  ten  years'  rigorous  imprisonment  including  three 
months'  solitary  confinement  and  a  fine  of  Rs.  100  each  or  in 
default  to  six  months'  further  rigorous  imprisonment.  Against 
their  convictions  and  sentences  they  have  preferred  two  ap- 
peals, Ganda  Singh  having  filed  his  appeal  separately.  The 
relatives  of  the  deceased  have  also  applied  under  section  439, 
Criminal  Procedure  Code,  for  an  enhancement  of  the  sentences. 

The  story  for  the  prosecution  is  that  Samand  Singh  and 
his  two  brothers  were  on  bad  terras  with  Sundar  Singh  and 
his  family  owing  to  a  dispute  in  connection  with  the  erection 
of  a  ghurial  by  Sundar  Singh.  This  ghurial  had  been  erected 
by  Sundar  Singh,  a  few  months  prior  to  the  occurrrence,  in  his 
haveli,  which  adjoined  that  of  Samand  Singh  and  his  brothers. 
The  lumbi  or  chimney  and  the  ghurri  or  waste  outlet,  had  been 
so  built  as  to  open  in  the  direction  of  the  haveli  belonging  to 
Samand  Singh,  etc.,  who  protested  and  apparently  succeeded 
in  compelling  Sundar  Singh  not  to  use  his  ghurial.  Each 
party  apparently  had  minor  quarrels  over  this  from  time  to 
time  which  were  patched  up. 

On  the  2ith  of  March  1918  Samand  Singh  was  beaten  by 
Sundar  Singh's  party  and  the  matter  was  reported  at  the 
Jandiala  Police  Station  by  Raja  Singh,  The  matter  was  how- 
ever compromised  and  nothing  further  occurred  till  the  15th 
May  1918,  when  Sundar  Singh  was  killed.  According  to  the 
prosecution,  about  noon  on  the  14th  of  May,  Sundar  Singh  was 
sleeping  in  his  house  where  Mussammat  Harkaur,  his  wife, 
was  with  him.  P.  W,  5  Mussammat  Lachhmi  came  there  and 
asked  Suudar  Singh  to  pay  her  Rs.  160  which  was  due  as   the 
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sale  price   of  some  land  purchased  by  Sundar  Singb  from  her, 
Sundar  Singh  was  unable   to  pay   the  money  and  somewhere 
about  2  f.M.   he   left  his  house  with  Mussammat  Lachhmi  to 
see  her  on  her  way.     In  the  lane,    according   to    Mussammat 
Lachhmi,  they  met  Raja   Singh  and    Bela  Singh   standing  in 
their  deohri  ajid  a  little  farther   on  saw  Samand    Singh  and 
Ganda  Singh.     All    four   had  sticks  and  proceeded  to  attack 
the    deceased.     JMussammat  Lachhmi  raised  an  alarm  which 
brought  Mussammat  Harkaur,  Wir  Singh,  the  deceased's  brother 
Nawab  Khan   and   Miraj    Singh  to    the   spot.     It  is  eaid  that 
inspite  of   their  remonstrances  the    four   appellants  continued 
to   belabour   Sundar   Singh,   who     had  fallen   to   the   ground, 
and  then  they  picked  him    up  andcarriei  him  into    the   kotha 
of  Samand  Singh  and  locked    the   door.     The   persons   oatside 
could  hear  the  sound  of  blows    being  delivered  inside  the  kotha, 
Mussammat  Harkaur  went   off   to   tell  her  son  Santa  Singh, 
and  "Wir  Singh  went   to    Rahmana  Chak    and  there  informed 
Ganga  Singh,  the  father  of  the  deojxsei,    wa)  retaraei    with 
two  lambardars  and  a  chaukidar  who  asked  the  accased  to  open 
the  door.    This  they  refused   to  do  saying   that   they  had  got 
their  "thief,"   inside.     Finally,   Raja  Singh,  who     was  stand- 
ing in  the  courtyard,  produced  the  key  and  unlocked  the  door 
and  slinging  Sundar  Singh   over  his   shoulders    took   him  to 
his  (Sundar  S  ingh's)    house.     There  ha   was  found  by  his  son 
Santa  Singh  who  states  that  his   father,  on  being  questioned  by 
him,  named  the  foar  appellants  as  his  assailants.     Gauga  Singh 
(P  W.  8)  and  Bishen  Siugh,    the  father  and  younger  brother 
of  the  deceased,  started  for  the  police  station  to  make  a  report. 
They  were,  however,  followed  and  overtaken  by   Raja    Singh 
who  persuaded    them  to  return,    reminding    them    that  when 
Samand  Singh  had  been  beaten  a  compromise  had  been  effect- 
ed.    According   to    Ganga    Singh,    Raja  Singh    also    assured 
him  that  Sundar  Singh  was  better,  having  taken  nourishment. 
On  his  return  to  the  village  Ganga  Siugh  found  that  Sundar 
Singh  was  dead.     Thereupou  Sxata    Siugh  (P.  W.  2),  acoom- 
pained  by    his  uncle    Hakim   Singh  and    (P.   W.  14)   Hakim 
Singh    sufaidposh,    proceeded    to    the    Jandiala    police  station, 
some    8  miles    distant,   where  he  made   his    report  at    3  A.M. 
on  the  16th  May  1918.     Raja  Singh  had   met  the   reporting 
party  some     150   karame   from    the    police    station   and    had 
again  endeavoui'ed  to  dissuade  them  from   making  a   report. 
The  police  were  informed   of  this  fact  and   Raja    Singh    was 
looked  for  and  brought  to  the  police  station  where  his  pagri, 
kurta And  chadur  were  taken  from  him  as  beiug  bloodstained. 
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The  police  reached  Jharu  Nangal  at  aljout  9  a.m.  and  found 
that  the  lambardars  of  Rahmana  Chak  had  detained  the  other 
three  appellants.  Samand  Singh  was  found  to  have  a  wound 
on  the  arm .  This  story  is  borne  out  by  the  prosecution  wit- 
nesses, and  the  only  discrepancy  in  their  statements  that  coun- 
sel has  been  able  to  point  out  relates  to  the  order  of  arrival  on 
the  scene  of  Mussammat  Harkaur  and  the  other  eye-witnesses. 
This  we  regard  as  immaterial  and  in  no  way  detracting  from 
the  value  of  the  evidence  of  these  witnesses. 

It  was  urged  that  all  the  witnesses  were  related  to,  or  in 
some  way  connected,  with  the  deceased,  but  this  is  not  correct. 
Nawab  Khan  (P.  W.  4)  is  a  lambardar  of  Beriwala,  and  there 
is  nothing  on  the  record  to  suggest  that  he  is  in  any  way 
biased  in  favour  of  the  prosecution  or  inimical  to  the  appel- 
lants, (p.  W.  7)  Miraj  Singh  is  also  only  a  connection  of  the 
deceased  by  marriage,  Sundar  Singh's  bi'other-in-law's  son 
being  the  husband  of  the  witness'  sister-in-law  ;  while  Mussam- 
mat Lachhmi  (P.  W.  5)  is  not  related  at  all.  The  delay  in 
making  the  report  has,  we  consider,  been  satisfactorily  ac- 
counted for.  Counsel  laid  stress  on  the  fact  that  Sohawa  Das 
(p.  W.  9),  lambardar  of  Rahmana  Chak,  is  recorded  as  having 
stated  that  Ganga  Singh  told  him  that  his  son  was  missing." 
The  learned  Government  Advocate  pointed  out  that  this  is 
contradicted  by  (P.  W.  10)  Budha  of  Rahmana  Chak,  and 
further  contended  that  in  any  event  the  matter  was  immaterial 
and  accounted  for  by  the  fact  that  Ganga  »Singh  had  been  told 
that  his  son  had  been  taken  into  Samand  Singh's  house  and 
did  not  really  know  what  had  become  of  him .  We  are  unable 
to  regard  this  statement  as  in  any  way  weakening,  or  throwing 
doubt  on  the  story  for  the  prosecution  which  is  supported  by 
independent  evidence. 

On  behalf  of  Ganda  Singh  it  was  urged  that  he  had  nothing 
to  do  with  the  quarrel  over  the  ghnrial.  It  is,  howeverf  ad- 
mitted that  he  was  at  enmity  with  Sunder  Singh  and  his  name 
was  mentioned  from  the  very  beginning,  while  the  police 
found  him  under  detention  on  their  arrival.  "We  have  no 
doubt  at  all  that  all  the  four  appellants  were  concerned  in  the 
attack  on  Sundar  Singh  and  we  hold  accordingly. 

Two  of  the  assessors  were  of  opinion  that  all  the  ap- 
pellants were  guilty  of  murder  under  section  302,  Indian 
Penal  Code,  while  the  third  assessor  considered  that  Samand 
Singh  and  Bela  Singh  were  guilty  under  section  302,  Indian 
Penal  Code,  and  the  other  two  appellants  under  section  304 
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Indian  Penal  Code.  The  learned  Sessions  Judge  thought  that 
the  assessors  were  not  in  a  position  to  form  any  opinion  as 
to  the  nature  of  the  offence  committed,  and?  holding  that 
the  second  part  of  section  304,  Indian  Penal  Code,  was  appli- 
cable, sentenced  the  appellants  as  noted  above.  Counsel  for 
the  appellants  contended  that  section  325,  Indian  Penal  Code, 
was  the  appropriate  section  or  at  the  utmost  the  second  part 
of  section  304,  Indian  Penal  Code.  It  was  urged  that  the 
immediate  cause  of  the  fight  was  not  apparent  and  that  the 
injury  on  Samand  Singh  strongly  supported  his  account  of 
what  had  occurred  and  excused  if  it  did  not  justify  the  beat- 
ing given  to  Sundar  Singh.  This  account  is  that  on  the  day 
of  the  occurrence  Samand  Singh  was  leaving  his  house  with 
his  plough  when  in  the  lane  he  met  Sundar  Singh  and  his  sons 
and  "Wir  Singh  and  his  son  and  Hakim  Singh  and  his  son, 
that  Sundar  Singh  cried  out "  yo"  escaped  last  time  but  yoc 
will  not  to-day,"  and  struck  him  on  the  arm  with  a  toha  where- 
upon he  fell  down  and  knew  no  more.  There  is  not  a  tittle  of 
evidence  to  support  this  story  and  we  have  no  hesitation  in 
rejecting  it  The  injury  to  Samand  Singh  might  well  have 
been  inflicted  by  his  relations  in  order  to  meet  the  serious 
charge  they  knew  Avould  be  brought  owing  to  Sundar  Singh 
having  succumbed  to  his  injuries. 

Our  attention  was  drawn  to  18  P.  R.  1893  (l),  2  P.  W  R. 
1908  (2\  1  P.  W.  R.  1913  (S).  7  P.  L.  R.  1911  (4),  XL  All. 
103  (n),  and  XXXII  I.  C.  836  (6)  Previous  decisions  in  cri- 
minal ca.ses,  proceeding  as  tbey  do  on  their  own  set  of  facts, 
seldom  afford  any  very  great  a.ssistance  in  deciding  the  nature 
of  an  offence.  The  facts  in  18  P.  R.  1893  (l)  were  quite 
different  from  those  in  the  present  case  and  the  finding  there 
was  that  the  accused  had  no  intention  of  killing  or  badly  in- 
juring the  deceased.  The  same  applies  to  2  P.  TT.  R.  1908  (2). 
The  facts  in  1  P.  W.  R.  1013  (3)  have  no  similarity  with  those 
in  the  present  ca.se  and  no  further  discussion  is  needed  ;  where- 
as 1  P.  L.  /?.  1911  (4)  has  no  bearing  on  the  point  before  us. 
In  XL  AU.  103  (5)  three  persons  attacked  a  fourth  with 
lathio  and  death  resulted  through  fracture  of  the  skull  of  the 
j)erson  so  attacked.  In  the  present  case  death  was  due  to  a 
merciless  thrashing.     In  XXXII  I.  C.  (6)  death  had  been  caused 

(1)  18  P.  R.  (Cr.)  1893  (Gujan  v.  Queen-Empress), 

(2)  2  P.  TV.  R.  1908  (Shib  Das  v.  Crown). 

(3)  1  P.  W.  R.  1913  (Dhani  Ram  v.  Emperor). 

(4)  7  P.  L.  R.  1911  (LorJthman  Singh  v.  Kinq-Emperor). 

(5)  (1917)  7.  L.  R.  40  All.  10.3  (Emperor  v.  Chandan  Singh). 

(6)  (1916)  32  Indian  Cases  833  (836)  {Bachinta  v.  Empvor). 
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by  the  aJmiaistration  of  arsenic  and  it  was  held  that  a  person 
could  culy  be  held  guilty  when  the  Court  was  satisfied  of  the 
certainty  of  his  guilt,  a  proposition  with  which  we  have  no 
quarrel. 

In  the  present  case  the  medical  evidence  shows  that  the 
deceased  received  a  most  merciless  thrashing.  There  were 
lath  i  marks  on  each  lower  limb,  smashing  the  right  knee  cap. 
There  were  also  similar  marks  on  each  upper  limb  bi-eaking 
both  bones  of  each  forearm  and  smashing  the  right  elbow. 
There  were  several  lathi  marks  on  the  back  and  the  whole  occi- 
pital area  on  the  right  temporal  area  of  the  skull  was  exten- 
ively  smashed  and  driven  into  the  brain,  while  four  ribs  of  the 
right  side  were  broken. 

The  learned  Government    Advocate,     who    strongly    sup- 
ported the   application  for  enhancement,  drew  our  attention  to 
31   P.  B.   19U    (I),   XXXr  All.    329    (2)    and   506    (3)    and 
XXXVII  Cal.  315  (4).     In  the  ruling  of  this  Court  it  Vas   held 
that  when  two  persons   beat  an  unarmed   man    to    a  jelly  and 
fracture<:l  fourteen  ribs,  it  was  difficult  to  see   how  the  assailants 
could  have  had   any  intention  short  of   causing  death  or  causing 
such  bodily  injury  as  they  knew  was  likely  to  result    in    death. 
In  XXXV  All.  329  (2)  the  facts  were  very  similar  to  those  in 
the  present  case,  four  men  attacking  a  fifth  with    lathis,  and  it 
was  held  that  section  302,  Indian  Penal  Code,  was  applicable. 
The  same  was  the  case  in   XXXV  All.  506  (3).     In  XXXVII 
Cal.  315  (-t)  six  persons  attacked  a  man  in  a  determined   manner, 
inflicting  sixteen  wounds  on  his  body  and    causing   several  and 
severe  raptures  of  the   spleen,  and  thus   caused   his   death.     It 
was  held  that  such  acts,  committecl  bj'  several  persons  on   one, 
in  such  a  manner,    apparently  regardless  of  the  consequences 
and   with   such   results,  warranted  the  inference  that   the  acts 
were  done  by  those   persons   with  the   intention   either  of  caus- 
ing  the  death    of  the  person  attacked  or  such  injui'ies  as  the 
offenders  knew  to    be   likely  to  cause  his   death  and    that   the 
offence  therefore  amounted  to   murder.     With    the   principles 
enunciated  in  these  rulings  we  are  in  complete  accord,    and  we 
consider  that   the  facts  in  this  case  clearly  bring  the  appellants 
within  the  purview  of  section   302,   Indian    Penal   Code.     The 
evidence  on  the  record  shows  that   Sundar  Singh  was    unarmed 
and  that  he  was  set  upon  by   the  four  appellants  who  knocked 


(1)  31  P.  k.  (Cr.)  19U  {Sawah  v.  Crown). 
(2;  (1912)  /.  L.  R.  35  AIL  329  {Emperor  v.  Kanhai). 
(3;  (1913)  /.  L.  R.  35  All.  50G  (Emperor  v.  Ram  Newa:). 
(4)  (1907;  /.  L.  R.  37  Cil,  3i5  {Elem  Holla  v.  Emperor). 
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him  down  and  continued  beating  him  unmercifully.  Further, 
after  carrying  him  into  the  house  of  Samand  Singh,  appellant 
they  still  further  proceeded  to  beat  him  and  Ave  consider  that 
they  undoubtedly  committed  these  acts  with  the  intention 
either  of  causing  death  or  of  causing  such  injuries  as  they  knew 
to  be  likely  to  cause  deatb.  Indeed  the  learned  Sessions 
Judge  himself  finds  that  although  the  ofifence  committed  by  tha 
appellants  could  not  be  regarded  as  a  premeditated  and  de- 
liberate act  of  murder  "  the  accused  could  very  well  know  from 
their  act  that  they  were  causing  such  bodily  injury  as  would 
result  in  the  death  of  the  man."  In  the  face  of  this  finding  it 
is  difficult  to  understand,  how  the  learned  Sessions  Judge  came 
to  the  conclusion  that  the  second  part  of  section  304,  Indian 
Penal  Code,  applied. 

We  hold  that  the  appellants  are  guilty  of  murder  under 
section  302,  Indian  Penal  Code,  and  we  alter  the  convictions  to 
ones  under  that  section  and  sentence  each  of  the  appellants  to 
transportation  for  life.  As  it  is  not  quite  clear  how  this 
attack  originated  we  refrain  from  passing  the  capital  sentence. 

Appeal  dismissei. 


No.  4. 

Befm^e  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 

Justice  Broadtvay. 

INDAR  SINGH— PETITIONEE, 

Versus 
THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  97 G  of  1918. 

Criviinal  Procedure  Code,  Act  V  oj  1898,  seciion  V^l^proteculion  of  a 
Tahsildar  and  Magistrate,  'ind  class— whether  Court  is  bound  by  an  erroneous 
dictum  in  a  previous  order  of  the  Court  in  regard  to  the  authority  which  can 
give  sanction— sanction  by  District  Magistrate. 

The  petitioner,  a  Tahsildar,  was  convicted  by  the  District  Magistrate  of 
an  offence  under  section  323,  Penal  Code,  and  was  sentenced  to  Rs.  30  fine. 
This  order  was  set  aside  bj'  the  Chief  Court  on  the  ground  th  at  sanction  for 
the  prosecution  was  required  under  section  197,  Criminal_Procedure.Code,  and 
therefore  the  proceedings  of  the  District  Magistrate  were  bad  for  want  of 
jurisdiction.  The  Court  also  held  that  the  sanction  should  have  been  that 
of  the  Local  Gpvermnent.    The  District  Magistrate  thereafter  passed  a  a 
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order  sanctioning  the  prosecution  of  the  petitioner.  In  support  of  an  appli- 
cation for  revision  of  this  order,  it  was  urged  that  the  previous  order  of  this 
Court  to  the  effect  that  the  sanction  of  the  Local  Government  was  necessary 
could  not  be  revised. 

Held,  that  the  Court  was  not  bound,  in  considering  the  present  appli- 
cation, by  the  obiter  dictum  in  the  previous  order  of  the  Court  that  the 
sanction  of  the  Local  Government  was  necessary. 

1  (1)  and  4  P.  R.  (Cr.)  1909  (2),  I.  L,  R.  10  Bom.  17G  (3)  and  I.  L.  R 
14  Cal.  42  (l),  distinguished. 

Held  also,  that  sanction  for  the  prosecution  of  a  Tahsildar  and  Magis- 
trate, 2nd  class,  may  under  section  197  of  the  Code  of  Criminal  Procedure, 
be  given  by  the  District  Magistrate  to  whom  he  is  subordinate  and  whose 
power  to  give  such  sanction  has  not  been  limited  by  the  Local  Government. 
Revision  from  the  order  of  Lieutenant-Coolnel  C.  H.  Buck, 

District  Magistrate,  Kangra,  dated  the  \stJuIy\^\S. 
Muhammad  Shafi,  for  Petitioner. 
C.  Bevan-Petman,  Government  Advocate,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J  — The  facts  out  of  which  the  present  appli-  ^^  ^^^'  1^1^' 
cation  for  revision  arises  are  as  follows  : — The  petitioner,  who 
is  a  Tahsildar  and  a  Magistrate  of  the  2nd  class  in  the 
Kangra  District,  was  convicted  by  the  District  Magistrate  of 
an  offence  under  section  323,  Indian  Penal  Code,  and  sentenced 
to  Rs,  30  fine,  the  charge  against  him  being  that  Avhile  enquir- 
ing into  a  complaint  under  the  Criminal  Procedure  Code,  he 
lost  his  temper  with  a  person  whom  he  suspected  of  prompting 
a  witness  and  gave  him  a  beating  with  a  stick.  An  appli- 
cation for  revision  to  the  Sessions  Judge  of  Hoshiarpur  was 
rejected  it  being  held  inter  alia  that  no  sanction  for  the  pro- 
secution of  the  Tahsildar  was  necessary  under  section  197, 
Criminal  Procedure  Code,  as  he  was  not  an  officer  who  was  not 
removable  from  his  office  without  the  previous  sanction  of  the 
Local  Government.  The  petitioner  having  applied  to  this 
Cotrt  on  the  revision  side  (Criminal  Revision  No.  65  of  1918). 
Wilberforce,  J.  held  that  sanction  for  the  prosecution  was  re- 
quired under  section  197,  Criminal  Procedure  Code,  and  that 
therefore  the  proceedings  of  the  District  Magistrate  were  bad 
for  want  of  jurisdiction.  Those  proceedings  were  therefore 
quashed  and  the  petitioner  was  discharged.  The  Judge  not 
only  held  that  sanction  was  required  for  the   initiation  of  the 

(1)  1  P.  R.  (Cr.)  1909  (Hal",  v.  King-Emperor). 

(2)  4  P.  B.  iCr.)  1909  (Press  v.  King-Emperor). 

(3)  (1885)  /.  L.  R.  10  Bom.  176  (Queen-Empress  v.  Fox). 

(4)  (1886)  /.  L.  R.  11  CaL  42  (F.  B.)  {In  the  matter  of  Gibbons). 
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proceedings,  but  also  that  as  the  Tahsildar  was  acting  as  a 
Judge  within  the  meaning  of  section  197,  Criminal  Procedure 
Code,  at  the  time  when  the  offence  was  said  to  have  been  com- 
mitted, no  Court  could  take  cognizance  of  the  offence  without 
the  previous  sanction  of  the  Local  Government.  After  this 
order  the  matter  was  again  before  the  District  Magistrate  who 
passed  the  following  order  : — 

Under  section  197  (l)^  Criminal  Procedure  Code,  I  sanc- 
tion the  prosecution  of  Indar  Singh,  in  that  he  while  acting  as 
Tahsildar  of  Kangra  and  exercising  the  powers  of  a  2nd  class 
Magistrate  in  the  Kangra  District  and  being  subordinate  to 
this  Court,  whose  power  to  give  such  sanction  the  Local  Gov- 
ernment has  not  limited,  did  at  Tika  Chatiari,  during  a  magis- 
terial inquiry  on  or  about  the  7th  September  1917,  lose  his 
temper  with  a  person  named  Hukam  Chand  and  did  give  him 
a  severe  beating  with  a  stick." 

The  present  application  has  been  filed  to  have  this  sanc- 
tion set  aside  on  the  revision  side  and  we  have  heard  Mr.  Shafi 
on  behalf  of  the  petitioner  and  the  learned  Government  Advo- 
cate on  behalf  of  the  Crown. 

Mr.  Shafi  contends  that  it  once  having  been  held  by  this 
Court,  namely,  by  Wilberforce,  J.,  that  the  Tahsildar  could  not 
be  prosecuted  without  the  sanction  of  the  Local  Government, 
the  matter  is  concluded  and  that  his  order  cannot  be  revised  by 
this  Bench.  He  has  quoted  1  (l)  and  4  P.  R.  1909  (Crimi- 
nal) (2),  /.  L.  R.  X  Bom.  176  (3),  XIV  Cal  42  (4),  and  other 
rulings  in  support  of  the  proposition  that  a  High  Court  has  no 
power  to  revise  either  on  appeal  or  revision  a  judgment  of  a 
Single  Judge  exercising  criminal  jurisdiction.  The  learned 
Government  Advocate  says  he  has  no  quarrel  with  these 
authorities  but  he  contends  that  the  present  proceedings  are 
distinct  from  those  which  wore  quashed  by  Wilberforce,  J. 
His  contention  is  that  the  previous  proceedings  were  certainly 
ultra  vires  because  no  sanction  had  boon  given  under  section 
197,  Criminal  Procedure  Code,  but  he  contends  that  the  dictum 
of  the  Judge,  that  the  sanction  of  the  Locil  Government  was 
necessary,  was  erroneous,  and  that  in  considering  the  present 
application   we  are  not   bound    by   the  reasons   given    for  the 

(1)  1  P.  R.  {Cr,)  1909  {Hole  v.  King- Emperor). 

(2)  4  P.  R.  {Cr.)  lOOi)  (Press  v.  KinjEmperor). 

(3)  (18H5)  /.  L.  R.  10  Bom.  Hj7 (Ijuccn-Empress  v.  For). 

(4j  (188G  /.  L.  R.  14  Cal.  42  {F.  B.)  {In  the  matter  of  Gibbons), 
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decision  of   tho   previous   application.     It    is  a   fact   that   the 
previous   proceedings   were   initiated  without   sanction  of  any 
sort  being  given  under   section  197,  Criminal   Procedure  Code, 
and  therefore  it  is  quite  obvious  that   those  proceedings   were 
without   jurisdiction.     There  is  no  doubt  that  the  Tahsildar 
was  a   Judge  within  the  meaning  of  section  197,  Criminal  Pro- 
cedure Code ;  see  the  definition  of  the  word  in  section  19  of  the 
Indian  Penal  Code.     In  our  opinion  section  197,  Criminal  Pro- 
cedure  Code,   was   misread   by   the   Judge   who   decided   the 
previous  application  because  the  word  **  Judge  "    in  section  197 
is   not  qualified  by  the  words  "not   removable  from  his  office, 
etc."  as  the  position  of  the  comma  shows-     In    the  case   of   an 
offence  committed   by   a  Judge,   to   which  section   197   would 
apply,  we  would  read  the  section  as  follows :  — 

"  When  any  judge  *  *  *  is  accused  as  such  judge  *  *  *  of 
any  offence  no  Court  shall  take  cognizance  of  such  offence 
except  with  the  previous  sanction  *  *  *  of  some  Court  *  *  *  to 
which  such  judge  *  *  *  is  subordinate  and  whose  power  to  give 
such  sanction  has  not  been  limited  by  Government." 

All  that  was  necessary  then  in  the  present  case  was  that 
the  sanction  of  some  Court,  to  which  the  Tahsildar  was  sub- 
ordinate, and  whose  power  to  give  such  sanction  had  not  been 
limited  by  the  Local  Government,  should  be  given.  This  sanc- 
tion has  now  been  given  by  the  District  Magistrate  to  whom 
the  Tahsttdar  is  certainly  subordinate,  and  indeed  it  has  not 
been  contended  by  Mr.  Shafi  that  the  present  sanction  is  in- 
sufiBcient  for  the  purposes  of  the  section.  We  therefore  hold 
that  the  present  proceedings  are  in  order  and  the  sanction  has 
been  lawfully  given. 

To  sum  up,  we  agree  with  the  decision  of  Wilberforce,  J., 
that  the  previous  proceedings  were  ^(,hra  t'ires  for  want  of 
sanction  and  therefore  tbey  had  to  be  quashed,  though  we  do 
not  agree  with  him  that  the  sanction  necessary  for  the  initi- 
ation of  the  proceedings  w»s  that  of  the  Local  Government. 
We  hoU  that  all  that  was  necessary  was  that  the  sanction  of 
some  Court  to  whom  the  Tahsildar  was  subordinate  should  be 
given.  Now  that  the  sanction  of  the  District  Magistrate  has 
been  given,  the  proceedings  are  perfectly  legal.  The  appli- 
cation for  revision  is  therefore  rejected. 

Revision  rejected' 
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No.  5. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 
Justice  Martineau. 

THE  CROWN— APPELLANT, 

Versus 

MUSSAMMAT  RURI— RESPONDENT. 

Criminal  Appeal  No.  464  of  1918. 

Indian  Venal  Code,  section  idl— bigamy— Christian  married  woman 
becoming  a  Mnhammadan  and  marrying  a  Muhammadan. 

Held,  that  a  marriage  among  Christians  according  to  Christian  rites  is 
governed  by  Christian  marriage  laws,  and  is  indissoluble  except  by  death  or 
divorce. 

Held,  consequently,  that  the  accused  in  this  case,  a  Christian  woman, 
•who  had  married  a  Christian  according  to  Christian  rites  and  during  the 
life- time  of  her  husband  had  become  a  Muhammadan  and  married  a  Muham- 
madan according  to  Muhammadan  rites  was  guilty  of  an  offence  under  section 
494  of  the  Penal  Code,  notwithstanding  the  provisions  of  the  Muhammadan 
Law. 

I.  L.  E.  18  Cal.  264  (1)  and  49  P.  R.  1907  (2),  referred  to. 

7.  L.  R,  33  Mad.  371  (3)  and  3  Mad.  H.  C.  R.  App.  VII  (4),  dis- 
tinguished. 

Appeal  jrom  the  order  of  Khan  Sahib  Mirza  Zafar  AH, 
Sessions  Judge,  Lyallpur,  dated  tJie  10th  May  191S. 

Ram  Lai,  for  Appellant, 

Shuja-ud-IHn,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by— 
4ith  Ncv.  1918,  Martineau,  J. — This  is  an  appeal  by  the  Local  Govern- 

raent  from  an  order  of  the  Sessions  Judge  of  Lyallpur  acquitting 
Mussammat  Buri  of  an  oflfence  under  section  494,  Indian  Penal 
Code. 

The  facts  are  not  in  dispute.  Mussammat  Ruri  was  the 
wife  of  the  complainant  Ltibhu.  They  were  Christians,  and 
were  married  according  to  the  Christian  rites.  Some  months 
ago  Mussammat  Ruri  left  her  aunt's  house  where  she  had  been 
staying,  became  a  Muhammadai^  and  married  Fazl  Din.  She 
was  found  by  Labhu  at  Fazl  Din's  house  and  taken  to  the 
thana  at  Gojra,  where  Fazl  Din  followed  them.  The  Police 
&ent  th?  parties  to  the  thana  at  Toba  Tek  Singh,  and  from 
there   to   the   Superintendent   of   Police   at    Lyallpur.     Labhu 


(1)  (1891)  :.  L.  R.  18  Cal.  264  (In  the  matter  of  Ram  Kwmri). 

(2)  40  P.  R.  1907  {Jamna  Devi  v.  Mul  Raj). 

(3)  (1910)  /.  L.  R.  33  Mad.  371  {Emperor  v.  Antony). 

(4)  (1866)  3  Mad.  H.  C.  R.  App.  VII, 
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had  a  complaint  written  at  the  suggestion  of  the  Superintend e  nt 
who  forwarded  it  with  a  slip  to  the  District  Magistrate,  and 
the  latter  sent  the  case  to  Mr  Philips,  Honorary  Magistrate 
who  after  holding  an  inquiry  committed  Mussammat  Ruri 
and  Fazl  Din  to  the  Sessions  Court  for  trial.  The  learned 
Sessions  Judge  acquitted  both  the  accused.  The  grounds  on 
which  he  has  acquitted  Mussammat  Ruri,  with  whose  case 
alone  we  are  concerned,  are  : — 

(1)  that  the   provisions  of  section    198,   Criminal  Pro 

cedure  Code,  were  not  complied  with,  the  machi- 
nery of  law  having  been  set  in  motion,  not  by' 
Labhu,  but  by  the  Police,  who  treated  the  case 
as  though  it  were  a  cognizable  one,  tte  accused 
persons  having  been  practically  under  custody 
from   the   time    when   they    were   taken   to   Toba 

Tek  Singh, 

(2)  that  the  Magistrate  did    not  follow  the  procedure 

laid  down  in  sections  200  and  204  of  the  Code,  and 

(3)  that  accordi  ng  to  the  Muhammadan  Law  Mussara 

mat  Ruri's  marriage  to   Labhu   was  dissolved  by 
her  conversion   to  Islam,    and  she  was   therefore 
not  guilty  of  bigamy  in  marrying  Fazal  Din. 
With  regard  to  the  first  point  we  think  it  is  clear  that  the 
Magistrate    took  cognizance  of  the  case   on   the    complaint  of 
Labhu.     The  fact  that  it   was   at  the  suggestion   of  the  Police 
that    Labhu   had   the   complaint     written   is   immaterial.     We 
hold  that  there  has  been  no   contravention  of  the  provisions 
of  section  198  of  the  Criminal  Procedure  Code. 

As   to   the   second   point    the  learned    Sessions   Judge  is 

mistaken  in  thinking  that  the  Committing    Magistrate  started 

the  inquiry  without  examining  the   complainant.     The   record 

shows  on  the  contrary  that  the  first  thing  the  Magistrate  did 

when    the  case   came  before    him  was  to   take  the   statement 

of    the    complainant.     As  to    the    issuing    of    process   to   the 

accused  under  section  204  this   was  unnecessary  as  the  accused 

were  already  present  when  the  case  cams  bsfore  the  Magistrate. 

The    procedure    followed     by    the     Magistrate    was   perfectly 

regular,    and  we  may  note  that  even  if  there  had   been  such 

an  irregularity    as    the   learned    Sessions    Judge    thinks  there 

was  in  the  magisterial  inquiry    this    would   not   have  vitiated 

the   trial   in   the   Sessions   Court.     The    commitment   to   that 

Court  held  good  and  under  section  215  of  the  Code  could   not 

have  been  quashed  except  by  this  Court. 
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As  regards  the  third  point  tho  lower  Court  has  erred 
in  applying  the  Muhammadan  Law  to  the  ca",e.  As  Labhu 
and  his  wife  were  Christians  and  were  married  according  to 
Christian  rites  the  law  applicable  is  obviously  the  Christian 
marriage  law,  under  which  a  marriage  is  indissoluble  except 
by  death  or  divoi'ce. 

Counsel  for  the  respondent  relies  on  /.  L.  R.  33  Mad. 
371  (1)  and  3  2fad.  H.  C,  R.  App,  VII  (2)  but  those  were  cases 
of  a  Hindu  convert  to  Christianity  marrying  a  Christian 
woman  and  then  relapsing  into  Hinduism  and  marrying  a 
Hindu  woman,  and  the  ratio  decidendi  was  that  a  convert 
from  Hinduism  re  acquires  his  right  to  be  a  polygamist  on 
ceasing  to  be  a  Christian  and  becoming  a  Hindu  again.  Those 
rulings  are  not  in  point  in  the  present  case,  which  is  one  of 
a  Christian  woman  (not  alleged  to  be  a  convert)  becoming 
a  Muhammadan.  The  law  not  allowing  a  plurality  of  hus 
bands  the  respondent's  second  marriage,  having  been  contracted 
while  her  first  marriage  subsisted,  was  invalid. 

In  /.  L.  R.  18  Cal.  26i  (3)  and  49  P.  R.  1907  (4)  it  has 
been  held  that  a  marriage  between  Hindus  is  not  dissolved 
by  one  of  the  parties  thereto  embracing  Islam,  the  matrimonial 
bond  being  regarded  by  the  Hindu  Law  as  indissoluble.  Those 
authorities  are  applicable  here,  the  principle  being  the  same 
where  the  parties  to  the  first  marriage  were  Christians.  Neither 
in  the  case  of  Christians  nor  in  the  case  of  Hindus  is  the 
marriage  dissolved  by  the  apostasy  of  one  of  the  parties. 
Mussammat  Ruri  cannot  by  renouncing  the  Christian  religion 
cast  off  the  obligations  which  she  contracted  at  the  time  of  her 
marriage  to  I^bhu. 

We  hold  therefore  that  Mussanimat  Ruri's  marriage  to 
Labhu  was  not  dissolved  by  her  becoming  a  Muhammadan,  and 
that  by  marrying  Fazl  Din  she  committed  an  offence  under 
section  494,  Indian  Penal  Code. 

We  accept  the  appeal  and  convict  Mussammat  Ruri  of 
an  offence  under  that  section,  and  sentence  her  to  three  months' 
simple  imprisonment. 

Appeal  accepted. 


(1)  (1910)  /.  L.  R.  33  Had.  371  {Kmycror  v.  Antony). 

(2)  (180G)  3  Mad.  II.  C.  R.  App.  VJl. 

(3)  (1891)  /,  L.  R.  18  Cal.  2Gi  (/?i  the  matter  of  Ram  Kumari) 

(4)  49  P  R.  1907  {Jumna  Dcviv  Mul  Raj). 
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decision  on  /.  L.  B.  XXXIII  All  page  356  (])  and  Trevelyan's 
Hindu  Law,  pages  475 — 476.  The  Subordinate  Judge  decided 
the  caae  in  favour  of  the  daughter  on  the  authority  of  IX 
A.  L.  J.  at  pages  780—781  (2). 

Many  other  authorities  have  been  quoted  to  us  by  the 
learned  counsel  of  cases  in  which  an  estate  represented  by  a 
widow  has  been  affected  by  decrees  obtained  in  litigation  or  by 
eompromisea^  awards.  As  far  as  decrees  obtained  after  fair 
contest  in  a  bona  fide  litigation  are  concerned,  there  is  little 
dispute  before  us.  The  decision  of  the  Privy  Council  in  the 
Shivagunga  case  reported  in  IX  Moore's  Indian  Appeals,  page 
604  (3),  has  been  followed  by  all  the  High  Courts  and  by  the 
Punjab  Chief  Court  in  139  of  1888  (4).  It  may  be  regarded 
therefore  as  settled  law  that  a  decree  obtained  after  fair  contest 
in  bona  fide  litigation  against  a  widow  relating  to  the  estate 
represented  by  her  binds  reversioners  unless  that  decree  can  be 
impeached  on  some  special  ground-  Regarding,  however, 
decrees  obtained  against  a  widow  through  compromise  or  the 
award  of  arbitrators  the  rulings  of  the  Courts  of  this  country 
and  the  Judicial  Committee  have  been  more  conflicting.  Coun- 
sel for  the  plaintiff- appellant  relied  on  the  Privy  Council 
decision  reported  in  VI  Gal-  L  B.  76,  at  page  81  (5),  that 
a  daughter  would  not  be  bound  by  a  compromise  effected 
by  a  widow  under  any  circumstances.  He  also  relied  on  IX 
A.  L.  J.  page  780  (6)  in  which  the  widow  had  agreed  to  the 
submission  of  the  dispute  to  arbitration.  He  further  relied 
on  VIII  All.  page  365  (7),  as  an  authority  that  the  dictum  of 
the  Privy  Council  in  the  Shivagunga  case  did  not  apply  in  the 
case  of  decrees  following  a  compromise.  Many  other  authori- 
ties to  the  same  effect  were  quoted ;  for  instance,  XXIX  All. 
page  239  (8),  V  Bom  L.  R.  8?5  (9),  XXV Indian  Gases  377  (10) 
and  XXXVIII Cal.Sbt  page 672  (11).  The  general  propositions, 
however,  laid  down  in  these  authorities  have  been  considerably 

(1)  (1911.)  I.  L.  R.  33  All.  356  (P.  C.)  {Khunni  Lai  v.  Gobind  Krishna 

Narain). 

(2)  (1912)  9  All.  L  J.  778  (780)  (781)   (Balakdhar  Dv.be  v.  Rdmanand 

Shukul). 

(3)  (1863)  9  Moo.  I.  A.  543  (604)  (P.  C.)  Katama  Natchiar  v.  Rajah  of 

Shivagunga). 

(4)  139  P.  R.  1888  (Fatteh  Khan  v.  Baz).  . 

(5)  (1880)  6  CaZ.  L.  R.  76  (81)   (P.  C)  {Imrit  Kanwar  v.Roop   N^.ravi 

^v(ih). 

(6)  (1912)  9  All.  L.  J.  778  (780)  (Balakdhar  Dube  v  Ramanand  Shukul) 

(7)  (1886)  7.  L.  R.  8  All.  365  (Sant  Kumar  v.  Deo  Saran). 

(8)  (1906)  I.  L.  R.  29  All.  239  (Ram  Sarup  v.  Ram  Dei). 
C9)  (1903)  5  Bom.  L.  R.  885  {Jcram  v.  Veerbai). 

(10)  a 914)  25  Indian  Cases  377  (Shaikh  Rafic  v.  Bltcgo'^an). 

(11)  (1910)  /.  L.  R.38  Cal.  639(672)  (Rajlakhs^hvii  Dasiec  v.  Katyayani 

Dasee. 
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modified  by  the  Privy  Council  judgment  reported  in  XXXIII 
All  page  356  (1)  and  another  judgment  of  the  same  Tribunal 
reported  in  XXXIV  Indian  Appeals,  page  87  (2).  These  judg- 
ments are  to  the  efFect  that  where  a  compromise  has  amounted 
to  a  bona  fide  settlement  of  a  family  dispute  it  is  binding  on  the 
reversioners.  The  principles  therefore  laid  down  by  the  Privy 
Council  in  the  Shivagunga  ease  have  been  generally  applied  to 
decrees  obtained  upon  a  compromise,  subject  to  the  qualification 
that  the  compromise  was  for  the  benefit  of  the  estate  and  not 
for  the  personal  advantage  of  the  widow.  This  proposition  has 
been  discussed  at  length  in  XXIII  Gal.  L  J,  page  82  (3), 
and  the  same  views  are  expressed  in  Trevelyan's  Hindu  Law, 
pages  475  —  4)76  and  Ram  Krishna's  Hindu  Law,  Volume  II, 
page  38  i,  et  $eq. 

There  only  remains  for  discussion  the  principle  to  be 
applied  to  decrees  obtained  against  a  widow  as  the  result  of 
arbitration  proceedings  to  which  she  had  agreed.  There  are  a 
few  authorities  on  this  subject,  but  as  a  general  proposition  we 
have  no  hesitation  in  agreeing  with  the  dictum  of  Richards, 
C.  J.  inJZ  A.  L.  J.  page  780  (4)  that  a  decree  following  an 
award,  where  tbe  arbitration  has  been  regularly  and  properly 
held,  and  where  the  case  has  been  properly  fought  out,  ought 
to  be  just  as  efficacious  as  where  ther.3  has  been  no  such  sub- 
mission. In  that  particular  case  it  was  held  that  where  an 
award  was  really  a  compromise  and  the  widow  did  not  properly 
represent  the  estate,  the  reversioaers  were  not  bound  by  the 
decree.  As  a  general  rule,  however,  we  consider  that  the  prin- 
ciples applicable  to  a  case  decided  after  a  fair  contest  in  ordi- 
mary  bona  fide  litigation  would  apply  to  decrees  obtained  after 
an  award,  and  that  under  normal  circumstance  the  interests  of 
reversioners  would  more  probably  be  safe-guarded  in  fair  arbi- 
tration proceedings  than  when  a  widow  settles  a  dispute  by 
oorapromiso. 

In  every  case,  therefore,  of  this  description  it  has  to  be 
seen  whether  a  widow  is  fairly  representing  the  estate  and 
safe-guards  its  interests  to  the  best  of  her  ability  and  does 
not  act  merely  or  primarily  for  her  personal  advantage  In 
the  latter  case  whether  a  decree  is  obtained  in  ordinary 
litigation  or  on  a  compromise  or  on  an  award,  reversioners 
are   not   bound    by    her    actions.     In    the  present   case    it   is 

(1)  (1911)7.  L.  R33  ylii.  356  (P.  0.)  KImnni   Lai  v,    Gobind  Krishna 

Narain). 
(2»  (19U7;  34  /.  A.  87  (P.  C.)  {IMjoy  Gopal  Mukerjee  v.  Srimati  Krishna). 

(3)  (1915)  23  Cal.  L.  J.  82  [Shijam  Lai  v.  Rameswari  Banu). 

(4)  (1912J  9  All.  L.  J.  778  (780)  {Balakdhar  Dube  v.  Ramanand  Shukul). 
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argued  that  she  agreed  to  make  some  'sacrifice  of  her  in- 
terests in  the  house  so  as  to[  obtain  possession  of  some  move* 
able  property.  There  is,  however,  no  support  for  this  argu- 
ment on  the  record.  The  moveable  property  appears  to  have 
been  of  slight  value  and  the  widow  appears  to  have  made  no 
sacrifice  of  the  interests  of  herself  or  the  reversioners  in  th© 
house.  We  have  described  the  main  circumstances  of  the  dis- 
pute in  the  first  paragraph  of  this  judgment.  To  this  descrip- 
tion we  must,  however,  add  that  when  Mussammat  Har  Devi 
was  dissatisfied  with  the  award  and  objected  unsuccessfully  to 
a  decree  being  passed  thereon  she  was  represented  by  her  son- 
in-law  Bhagwan  Das.  From  this  it  is  clear  that  she  was 
acting  in  concert  with  her  son-in-law  ^and  her  daughter  for  the 
benefit  of  the  estate.  We  may  also  remark  that  about  a  month 
after  the  institution  of  this  suit  Mussammat  Har  Devi  obtained 
payment  of  the  Rs-  400  as  provided"  for  inithe  award  and  this 
she  must  also  have  done  with  the  consent  of  her  son-in-law 
and  daughter,  who  could  easily  have  prevented  such  an  event 
by  obtaining  an  injunction.  We  have  no  doubt  therefore  that 
she  was  representing  in  good  faith  the-  interests  of  the  rever- 
sioners. This  being  jthe  case  there  is  no  reason  whatever  why 
her  daughter  sUould  not  be  bound  by  the  decree  wl  lich  followed 
the  award.  In  the  present  case,  moreover,  there!  is  no  reason 
to  hold  that  the  arbitration  proceedings  were  ,in  any  way 
irregular  or  that  the  case  was  not  properly  fought  out,  we 
therefore  consider  that  the  suit!  should  have  been  dismissed 
ill  toto  and  accept  Gian  Chand,  defendant's  appearand  dismiss 
the  suit  against  him  with  costs.  Plaintiff's  appeal  is  dismissed 
with  costs  payable  to  Gian  Chand. 

Appecd  dismissed. 


No.  10 

Before  Hon.  Sir  Henry  Rattigan,  Kt.,  Clt'sf  Judge, 

MUSSAMMAT  SAHIR.JI— (Plaintiff)— APPELLANT, 

Versus 

PIRU  AND  OTHERS— (Defendants)— RESPONDENTS. 
Civil  Appeal  No.  2019  of  1917. 
Ctwi  Procedure  Code,  Act  V  of  1908,  section  U9— Court- fee-  not  paid 
•wing  to  bona  fide  mistake  of  Pleader— misjoinder  of  causes  of  action— suU 
h  vendee  for  recovery  of  possession  from  some  of  the  defendants  and  also- 
for  recovery  of  the  purchase-money  from  the  vendor-causa  of  aeliorb— 
txpiained. 
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Where  an  appellant  filed  her  memorandum  of  appeal  within  time,  stamped 
with  a  Rs.  2  Court-fee  stamp  only  owing  to  a  bona  fide  error  on  tne  part  of 
her  pleader,  who  on  discovering  his  mistake  made  up  the  deficiency  after 
expiry  of  the  period  allowed  for  the  appeal. 

Held,  that  the  case  was  one  in  which  the  Court  might  exercise  the 
discretica  vested  in  it  by  section  149  of  the  Code  of  Tivil  Procedure. 

ifeZd  aZso,  that  whare  a  plain tift ,  the  ven-lee  of  a  house,  joins  a  claim 
for  possession  against  defendants  Nos.  2  and  3,  who  she  alleged  forcibly 
dispossessed  her,  with  a  claim  for  recovery  of  the  purchase-money  from 
defendant  ^0.  l,the  vendor,  under  a  covenanfe  in  the  sale  contract,  there  is 
no  misjoinder  of  causes  of  action.    "  Causes  of  action  "  explained. 

1  Indian  Cases  361  (1),  referred  to,  also  91  P.  R.  1898  (2),  and  /.  L.  R. 
22  Cal  833  (3). 

I.  L.  R.  29  Gal.  257  (4)  not  followed. 
Second  Appeal  from  the  decree  of  Major  J.  Frizelle,  District  Judge, 
Rawalpindi,  dated  the  SOth  March  19 J  7. 
Madan  Gopal,  for  Appellant. 

Sheo  Naraia  and  Sewa  Ram  Singh,  for  Respondents. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows  :— 
17th  May  1918.  ^^^  Henry  Rattigan,  C.  J. —  PlaintifP  sued  for   two    reliefs, 

viz-,  (1)  recovery  of  posse-ssion  of  a  house  ft'om  defendants  Nos.  2 
a»d  3  who,  as  she  alleged,  Iiad  forcibly  ejected  her  therefrom  ; 
and  (2)  for  recovery  of  Rs.  700  from  defendant  No.  1,  being 
the  amount  which  plaintiii  had  paiid  to  defendant  ISTo.  1  for 
the  housG,  together  v/ith  the  value  of  certain  improvements 
and  additions  which,  she  allege'],  she  had  effected  therein. 
The  claim  against  dc^fendant  No.  1  was  based  on  a  covenant 
in  the  deed  of  sale  whereby  the  vendor  undertook  that,  if  the 
vendee  suffered  on  account  of  any  legal  right  or  defective  title 
of  the  vendor,  the  latter  would  return  the  purchase-money, 
together  with  compensation  for  any  loss  or  damage  suffered 
by  the  vendee.  The  Munsif  held  that  there  was  a  mi.sjoiuder 
of  parties  and  causes  of  action  and  returned  the  plaint  for 
amendment  within  a  week.  Plaintiff  refused  to  amend  her 
plaint  which  was  accordingly  rejected.  Plaintiff  thereupon 
applied  for  review  of  the  order  directing  amendment  of  the 
plaint  and  on  this  being  refused,  appealed  to  the*  District 
Judge  of  Rawalpindi  who  agreed  with  the  Mnnsif  that  there 
was  a  misjoinder,  both  of  parties  and  of  causes  of  action  and 
dismissed  the  appeal. 

On  the  very  last  day  of   limitation,   a   second  appeal  was 
filed  in  this  Court  with  a  Court-fee   stamp   of    Ks.    2    only.     It 

(1)  (1909)  1  Indian  Cases  361  {Guru  Prasad  Das  v.  Narendra  Narain 

Maity). 

(2)  91  P.  R.  1898  (Ai^a  Singh  v.  Indar  Singh). 

(3)  f  189.5)  ;.  L.  R.  22  Cnl.  833  (nnramoni  Daxsi  v.  Flari  Churn). 

(4)  (1902)  7.  L.  n.  29  Cal.  257  {Serajul  Haq  Khan  v.  Abdul  Rahman). 
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was  brought  to  the  notice  of  the  appellant's  pleader  that  the 
proper  (]Joart-fee  was  Rs.  52-8-0  the  amount  actually  paid  on 
the  memorandum  of  appeal  in  the  Lower  A  ppellate  Court,  but 
for  some  oonaiderable  time  the  learned  pleader  refused  to 
comply  with  the  request  made  to  him  that  he  should  make 
up  the  deficiency  in  stamp.  About  twelve  days  later,  howerer, 
he  informed  the  office  that,  on  reconsideration,  he  had  ooine 
to  the  conclusion  that  the  full  Court  fee  was  payable  and  he 
paid  in  the  amount  requisite  to  complete  the  full  stamp. 

Mr.  Sheo  Narain  contends  as  a  preliminary  objection  that 
the  appeal  in  these  circumstances  is  barred  by  virtue  of  the 
provisions  ef  section  149,  Civil  Procedure  Code,  and  there  is 
no  reason  why  the  Court  should  show  indulgence  to  the 
appellant  whose  pleader  must  have  known  that  a  Court-fee 
of  Rs.  2  was  insufficient.  For  the  appellant  Mr.  Madan  Gropal 
takes  the  whole  blame  upon  his  own  shoulders  and  states 
that  he  was  in  honest  doubt  as  to  the  amount  of  Court-fee 
requisite  and  that  it  was  only  when  he  was  subsequently 
satisfied  that  the  full  fee  had  to  be  paid  that  he  felt  justified 
in  expending  the  money  which  he  had  received  from  his  client 
for  the  purposes  of  Court-fee  stamp.  From  this  explanation 
it  is  clear  that  Mr.  Madan  Qopal's  client  was  not  herself  at 
fault,  and  T  think  that  T  am  justified  in  accepting  the  learned 
pleader's  assurance  that  the  delay  was  due  to  a  hona  fide 
mistake  on  his  part.  I  accordingly  exercise  the  discretion 
vested  in  me  by  section  149,  Civil  Procedure  Code,  in  his 
favour. 

The  question  of  lafv  involved  upon  this  appeal  is  one  of 
some  difficulty  and  the  only  two  authorities  directly  in  point 
(both  decisions  of  Division  Benches  of  the  Calcutta  High 
Court)  are  in  conflict.  In  Serajul  Haq  Khan  v.  Abdul  Rahman 
(I.  L.  11.  XXIX  Oal.  25?)  (1)  the  facts  as  stated  in  the  judg- 
ment were  these.  The  plaintifE  purchased  the  land  from 
defendant  No.  2-  Subsequently,  after  taking  possession  he 
was  dispossessed  by  defendant  No.  1.  He  acoordiogly  sued, 
in  consequence  of  his  dispossession,  to  recover  possession  and 
asked  for  a  decree  for  possession  against  defendant  No-  I  and 
in  default  of  his  recovering  possession,  he  sought  for  a  refund 
of  the  purchase-money  paid  by  him  to  defendant  No.  2<  Upon 
these  facta  the  learned  Judges  (Rampiai  aad  Pratt,  JJ.)  held 
that  "  there  would  seem  to  be  one  cause  of  action  in  the  ca«e, 
"  namely,  the  dispossession  of  the  plaintiff  from  the  land," 
and  they  addod  that  though  the  plaintiff  sought  for  alternative 

(1)  (1902)  ?,  L.  R.  29  Cal,  257  {Serajul  Uaq  Khan  v.  AMid  Rahman). 
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reliefs,  that  fact  did  not  make  the  suit  one  in  which  two 
causes  of  action  were  combinBd.  In  a  subsequent  case,  Oiiru 
Prasad  Das  v.  Narendra  Narain  Matty  (FoZ.  /,  Indian  Oases,  page 
361)  (1)  the  head-note  runs  as  follows:— 

"  Where  the  vendor  agreed  in  a  sale-deed  that  if  the 
"  vendee  be  dispossessed  from  the  land  by  the  vendor,  his 
*'  heirs  or  representatives,  he  shoald  be  bound  to  ref and  the 
•'  purchase- maney  with  interest. 

"Held  that  those  terms  only  impose  on  the  vendor  a 
"  responsibility  for  those  claiming  under  him,  and  did  not 
"  render  him  liable  to  guarantee  the  purchaser  against  dispos- 
"  session  by  some  one  claiming  under  a  title  piramount. 

"  Where  the  plaintiff  joins  a  claim  for  possession  of  land 
"  against  defendant  No.  1  with  a  claim  for  damages  against 
*^'  defendants  Nos.  2  and  3,  the  vendors  of  the  plaintiff. 

'*  Held,  that  the  causes  of  action  on  which  the  two  claims 
"  are  based,  are  conflicting  and  hostile  and  cannot  be  con- 
*•  veniently  tried  together  in  one  suit  which  is,  therefore,  bad 
"  for  misjoinder  of  causes  of  action  and  must  fail  against 
"  defendants  Nos.  2  and  3." 

In  their  judgment  the  learned  Judges  (Harington  and 
Brett,  JJ.)  observed  that  "  the  plaintiff  has  joined  a  claim  for 
"  possession  of    land  against   defendant   No.    1     with  a  claim 

**for  damages  against  defendants  Nos.  2  and  3 ..  The 

"causes  of  action  on  which  the  two  claims  are  based  are 
"confl^icting  and  hostile  and  it  is  clear  from  the  result  of  the 
•'  trial  in  the  two  Courts  that  they  could  not  be  conveniently 
"tried  together  in  one  suit.  The  suit  is,  therefore,  bad  for 
"  misjoinder  of  causes  of  action."  In  this  latter  case  the 
earlier  decision  of  the  Calcutta  Court  to  which  I  have  referred 
was  not  cited  and  does  not  appear  to  have  been  before  the 
learned  Judges  when  they  gave  their  decision. 

After  full  consideration  of  the  two  authorities  to  which 
I  have  alluded  and  to  the  arguments  addressed  to  me  by 
counsel,  I  have  arrived  at  the  conclusion  that  there  was  no 
misjoinder  of  causes  of  action  in  the  present  case.  It  is  trae 
that  plaintiff's  claim  for  a  refund  of  her  purchase-money  and 
compensation  is  based  on  the  covenant  by  defendant  No.  1, 
but  her  rigbt  to  recover  under  that  covenant  only  came  into 
play  when  she  was  dispossessed  by  defendants  Nos.  2  and  3,  or  in 
other  words,  it  was  her  dispossession  by  defendants  Nos.  2  and  3 

(1)  (1909)  1  Indian  Cases  361  (Guru  Prasad  Das  v.  Narendra  Narain 
idaity). 
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that  give  her  a  right  to  recover  money   from  defendant  No. 
The  expression  "cause   of   action"   baa  been    defined   in  two 
■different  ways : — 

(1)  as  including  every  fact  which  it  would  be  necessary 
for  the  pjaintiff  to  prove,  if  traversed,  in  order 
to  support  his  right  to  the  judgment  of  the  Court, 
and 

(2)  in  a  more  limited  sense,  as  including  only  the 
facts  constituting  the  infringement  of  the  right, 
but  not  necessarily  those  constituting  the  right 
itself. 

(See  91  J.  B.  1898  (I)  and  1.  L.  R.  XXII  Oal  833  (2). 
It  appears  to  me  that  in  the  present  case,  there  was  but  one 
cause  of  action  in  the  proper  sense  of  the  term,  whether  we 
accept  the  wid^r  or  the  more  limited  definition. 

It  is  a  general  principle  of  law  that  every  suit  shall  be 
so  framed  as  to  afford  ground  for  final  decision  upon  the 
subjects  in  dispute  and  to  prevent  further  litigation  concerning 
them  (order  II,  rule  1,  Civil  Procedure  Code)  and  further  it 
is  not  necessary  that  every  defendant  shall  be  interested  as 
to  all  the  relief  claimed  in  any  suit  against  h  im  (order  I, 
rule  5,  Civil  Procedure  Code).  Applying  these  general  prin- 
ciples to  the  facts  before  me,  I  am  of  opinion  that,  it  was 
very  necessary,  if  multiplicity  of  suits  was  to  he  avoided, 
that  a  decision  should  bo  arrived  at  which  would  be  binding 
upon  the  plaintiff  and  all  three  defendants,  and  obviously  this 
could  only  be  done  by  bringing  one  suit  and  joining  the  three 
defendants  as  co-defendants  thereto.  From  the  point  of  view 
then  of  general  policy  and  convenience  as  well  as  from  that  of 
the  strict  letter  of  the  law,  I  am  of  opinion  that  the  suit,  as 
framed,  was  in  accordance  with  the  provisions  of  the  Civil 
Procedure  Code  and  that  there  was  no  misjoinder  of  causes 
of  action.  On  the  contrary,  I  hold  that  there  was  in  reality 
one  caase  of  action  against  all  the  defendants,  and  that  was 
the  dispossession  of  the  plaintiffs.  I  accordingly  accept  this 
appeal  and,  setting  aside  the  orders  of  the  lower  Courts, 
remand  the  case  to  the  Court  of  the  Munsif,  1st  class,  for 
trial  and  determination  in  accordance  with  law.  Costs  will 
abide  the  event. 

Appeal  accepted. 


(1)  91  P.  R.  1898  {Asa  Singh  v.  Indar  Singh). 

(2)  (1895)  1.  L.  li.  22  Cal.  833  (Uaramoni  Dassi  y-.Eari  Chum). 
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No.  11. 

Before  Hon.  Mr.  Justice  LeRossignol. 

PAL  SINGH  AND  ANOTHER— (Defendants)  — 
APPELLANTS,  " 

Versus 

JAMDN— (Plaintiff)— UMRA  AND  OTHERS— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  113  of  1918, 

Pre-emption — whether  pre-emption  suit  can  be  defeated  by  a  resale. 
The  sale  took  place  on  22ncl  March  1916  and  there  was    a  resale  on  the 
iSth  February  1917.    The  suit  for  .pre-emption  was  instituted   on  the  14th 
February  1917. 

Held,  that  the  pre-emplor's  rights  accrued  on  the  22nd  March,  1916  and 
could  not  be  defeated  by  the  resale. 
39  P.  R  1867  (Ij.fnot  followed. 
Second   appeal  from  Ithe  decree   of  A   H.  Brasher,    EsquireA 
District  Judge,  Amiitsar,  dated  the  lOth  November  1917. 
Lai  Chand  Mehra,  for  Appellants. 
Badr  ud  Din  Kureslii,  for  Respondents. 

The  judgmentof  the  learned  Judge  was  as  follows  :  — 
iidrd  May   1918.  LeRossiqnol,  J. — The  question  for  decision    in  this   appeal] 

and  No.  114  of  1918  is  the  same.  The  claim  to  pre-empt  is 
met  by  tlie  plea  that  the  sales  have  been  cancelled.  The  sales'^ 
took  place  ou  March  •22ad,  1916,  and  were  cancelled  on  Febru- 
ary 13th,  1917.  The  suits  were  brought  on  February  l-ith,  1917^ 
and  their  i  sMt.utiou^evidently  inspired  the  I'esale  or  alleged^ 
Ciiucellatiou.  That  tiausactioa  was  clearly  a  resale  and  not  ai 
cancellation.  The  pte-emptor's  rights  accrued  on  March  22nd,| 
1916  and  cannot  be  defeated  by  a  resale  to  the  vendor. 

P.  R.  39  of  1867  (1),  is  an  authority  to  the  contrary,  but 
it  is  very  ancient  and  does  not  represent  the  law  as  at  present' 
ascertained. 

The  appeal  is^dismissed  with  costs. 

Appeal  disniissedti 


{1}  39  P.  li.  1807  {Bahadoor  v.  Motee  Ravi). 
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No.  12. 

Before  Eon.  Mr.  Justice  Shah  Din, 

BUKAM  CHAND— (Auction  pdbchaser)— PETITIONER, 

Versus 

GANGA  RAM  AND  OTHERS— RES'  ONDENTS. 

Civil  Revision  No.  193  of  1918. 

Ciml  Procedure  Code,  Act  V  of  1908,  section  47—  auction  purchaser — 
whether  a  representatize  of  the  judgwent-deitor—  and  whether  a  sale  of 
moveable  property,  con  firmed  by  the  executing  court,  can  be  set  aside  on  appli' 
cation  of  deeree'holder  or  judgment-debtor. 

Beld,  that  an  auction  purchaser  who  is  not  a  parly  to  the  suit  is  not  a 
representative  of  the  judgment-debtor  within  the  meaning  of  section  47  of 
the  Code  of  Civil  Procedure. 

3  Indian  Cases  713  (1),  referred  to. 

I.  L.  R.  19  Cat.  683  (689)  (P.  C)  (2),  distinguished. 

Semble,  that  there  is  no  provision  of  the  Code  under  which  an  auctio  n 
sale  of  "  moveable  "  property,  which  has  been  duly  confirmed  by  the  execut. 
ing  court,  can  be  set  aside  upon  the  application  of  the  decree-holder  or  the 
judgment-debtor. 

Bevist'on  from  the  orJer  of  Lain  Ganga  Earn    Sont,    Subordinate 
Judge,  Lahore,  dated  the  S'^th  November  1917. 
Bakhshi  Ram,  for  Petitioner. 
Moti  Lai,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  :— • 

Shah  Din,  J. — The  facta  are  given  in  tho  judgment  of  the  2Sth  May  1918, 
learned  Senior  Subordinate  Judge  of  Lahore.  He  has  held 
that  an  appeal  by  the  decree-holder  lay  to  him  from  the  order 
of  the  Munsif,  dated  the  21st  June  1917,  under  section  47, 
Civil  Procedure  Code  not  merely  against  the  judgment-debtor 
but  also  against  the  auction  purchaser,  although  the  latter  was 
not  a  party  to  the  suit.  In  support  of  this  view  the  Subordi- 
nate Judge  has  cited  the  decision  of  their  Lordships  of  the 
Privy  Council  in  1.  L.  R.  XIX  Col  G83  (2).  I  have  read  that 
decision,  especially  the  penultimate  paragraph  at  page  689 
relied  upon  by  the  pleader  for  the  respondents.  In  my  opinion 
that  decision  is  not  in  point,  inasmuch  as  it  does  not  Ifty  down 
that  the  auction  purchaser  who  is  not  a  party  to  the  suit  is  a 
'•  representative"  of  the  judgment  debtor  within   the   meaning 

(1)  (1909)  3  Indian  Cases  713  (Mahomed  Kassim  v.  Ma  Sein). 

(2)  {18i-2)  /.  L  R.  19  Cal.  683  (689)  (P.  C)  {Prosmno  Kumar  v.  Kali 

Das), 
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(f  section  244  of  tbe  old  Code  of  Civil  Procedure.  The  deci- 
Bion  more  in  point  is  one  of  the  Chief  Court  of  Burma  reported 
in  3  I.  C,  page  713  (1)  There  it  was  held  that  an  auction 
purchaser  at  a  sale  in  execution  of  a  simple  money  decree  is  ncft 
a  "  representative "  within  the  meaning  of  section  244  (e). 
He  is  not  bound  by,  nor  affected  by,  the  decree.  There  is  also 
BO  privity  between  him  and  the  judgment-debtor  and  he  may 
be  a  purchaser  against  the  wish  of  the  judgment-debtor.  This 
last  observation  applies  to  the  present  case,  in  which  both  the 
decree-holder  and  the  judgment-debtor  have  made  common 
cause  and  want  the  auction  sale  to  be  set  aside.  In  my  opinion 
the  order  of  theMunsif,  so  far  as  it  was  in  favour  of  the  auction 
purchaser,  was  not  appealable  to  the  Senior  Subordinate  Judge 
under  section  47,  Civil  Procedure  Code,  and  I  set  aside  his 
rrder  on  appeal. 

The  pleader  for  the  respondents  was  also  constrained  to 
fl  mif  that  there  is  no  provipion  of  the  Civil  Procedure  Code 
"under  which  an  auction  sale  of  moveable  "  property  which 
hfls  been  duly  "confirmed"  by  the  executing  court  can  be  set 
apideupon  the  application  of  the  decree-holder  or  the  judgment- 
debtor.  Admittedly,  the  auction  sale  of  the  decree  in  question 
in  the  present  case  was  duly  confirmed  and  the  decree-holder 
had  no  right' to  have  it  set  aside. 

1  accept  this  revision,  set  aside  the  order  of  the  Senior 
Subordinate  Judge  and  restore  that  of  the  Miinsif  with  costs 
througliout. 

Hevision  accepted. 


I 
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Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 
Justice  Martineau. 

KHUDA  BAKHSH,  ETC.— (Plaintiffs)— APPELLANTS, 

Versus 
MUSSAMMAT  FAT  TEH  KHATUN,  ETC.— (DEFElfDANT8)— 
RESP0NDENTS. 
Civil  Appeal  No.  2283  of  1914. 

Custom— nuccession— ancestral  property— cousins  or  sister— Kalroo 
Jats  of  Nawabpur  village,  Tehsil  and  District  ifuZian—Riwaj-i-ain— 3/uAam- 
madan  Law. 

Held,  that  answer  13  in  the  Riwaj-i-am  of  the  Multan  District  (unsup- 
ported by  instances),  being  a  very  peculiar  one,  quite  opposed  to  customary 

(1)  (1909)  3  Indian  Cases  713  {Mahomed  Kassim  v.  Ma  Sein).   ■ 
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law  and  the  method  of  calculating  relationship  laid  down  therein  being  also 
peculiar,  was  not  sufficient  to  shift  the  onus  on  to  the  plaintiffs,  the  cousias 
of  the  deceased,  to  prove  that  they  are  not  excluded  by  a  sister. 

84  P.  B.  1917  (I),  foUowed. 

45  P.  B.  1917  (P.  C.)  (2),  distinguished. 

Held  also,  that  in  the  absence  of  proof  of  a  custom,  Mubammadan  Law 
should  be  followed  in  this  case,  notwithstanding  that  plaintiffs  had  not 
based  their  claim  upon  their  personal  law,  but  on  custom. 

12  P.  R.  1889  (3)  aad  116  P.  R.  1892  (4)  and  4  (5)  and  89  P.  R.  1886  ,(G; 
and  117  P.  R.  1901  (7)  referred  to. 

Second  Appeal  from  the  decree  of  S.  S.  Harris,  Esquire,  Divisional 
Jiidye,  Multan,    dated  the  \Qth  June  1914. 

Muhammad  Shaft,  for  Appellants. 

Sheo  Narain,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by-^ 

Scott-Smith,  J. — This  is  a  second  appeal  upon  a  certificate  28f/i  May  i;U8. 
granted  by  the  District  Judge  from  the  order  of  the  Lower 
Appellate  Court  dismissing  the  plaintiffs'  suit  for  possession 
of  certain  land,  the  property  of  their  first  cousin  Chiragh, 
deceased.  Defendants  are  the  sisters  of  Chiragh,  and  the 
question  is  whether  according  to  custom  the  plaintiffs  exclude 
the  sisters.  The  parties  are  Kalroo  Jats  of  Nawabpur  village 
in  the  Tehsil  and  District  of  Multan,  As  pointed  out  by  the 
Lower  Appellate  Court,  the  case  depends  mainly  on  the  ques- 
tion of  onus.  It  says  that  if  the  onua  is  laid  upon  the  plaintiffs 
they  fail,  and  if  it  is  laid  on  the  defendants  they  fail.  In 
the  RiuMJ-i-am  of  the  Multan  District  the  answer  to  question 
13  is  as  follows  :— 

Except  the  82  castes  who  follow  the  law,  the  other  Muham^ 
madans  say  that  as  long  as  there  are  male  collaterals  within 
three  degrees  sisters  and  daughters  are  excluded.  The  three 
degrees  are  thus  reckoned  j  1.  deceased,  2.  brothers,  3.  brother's 
sons. 

The  Lower  Appellate  Court  points  out  that  "in  the 
Ordinary  method  of  reckoning  degrees  of  relationship  the  plain* 
tiffs  would  come  within  three  degrees,  but  in  the  special 
manner  in  which  the  degrees  are  reckoned  as  stated  above  the 
plaintiffs  do  not  come   within   the   three   degrees.     The   result 

(1)  84  P.  R.  1917  {Wazira  v.  Mussammat  Maryan\ 

(2)  45  P.  R.  1917  (P.  C.)  (Beg  v.  Allak  Data). 

(.3;  12  P.  R.  1889  {Mussammat  Khairan  v.  Khanan). 

(4)  no  P.  R.  1892  (Khanan  v.  Mmsammat  Jalti). 

(5)  4  P.  R.  1S88  (Mussammat  Sardar  Bibi  v.  Sayad  AH  Shah). 

(6)  89  P.  R.  1883  {Nasir-ud-Din  Shak  v.  Mussammat  Lai  Bibi)^ 

(7)  117  P.  R,  1901  (iHieran  \\  Mussammat  Sharihcfy), 
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is  that  the  customary  law  as  above  stated  is  not  in  favour  of 
the  plaintiffs."  No  instances  are  given  in  the  Riwajiam. 
Plaintiffs  produced  somo  oral  evidence  in  support  of  their 
contention,  but  it  is  really  worth  little.  The  defendants  pro- 
duced none  ;  and  the  onus  was  laid  upon  the  plaintiffs  by  the 
Lower  Appellante  Court  because  they  came  into  Court  seeking 
to  oust  the  defendants  who  were  already  in  possession  of  the 
property,  the  revenue  authorities  having  sanctioned  mutation 
of  names  in  their  favour  and  the  customary  law  aa  referred 
to  above  being  in  their  favour.  Mr  Muhammad  Shaft  in 
arguing  the  case  on  behalf  of  the  appellants  laid  stress  on  tho 
fact  that  there  are  no  instances  appended  to  the  answer  relied 
upon  by  the  other  side.  He  urges  that  entries  in  the  Eiwaj-i' 
am  of  this  sort,  unsupported  by  instances,  are  worth  very 
little.  He  also  points  out  that  the  way  of  reckoning  degrees 
of  relationship  stated  in  the  Riwaj  i-am  is  a  most  unusual 
one  and  not  warranted  by  the  decisions  of  this  Court. 

Pandit  Sheo  Narain  on  behalf  of  the  respondents  lays 
Very  great  stress  upon  th^  Privy  Council  case  reported  as 
45  P.  R.  1917  (1)  wherein  their  Lordships  stated  as  follows  :  — 

"  The  Riwaj  i  am  was  produced  and  exhibited  as  evidence 
"at  the  very  outset  of  the  case  ;  it  is  a  public  record  prepared 
"by  a  public  officer  in  discharge  of  his  duties,  and  under 
**  Government  rules ;  it  is  clearly  admissible  in  evidence  to 
"  prove  the  facts  therein  entered  subject  to  rebuttal.  In  their 
*  Lordships'  opinion,  the  statements  contained  in  the  Ritvaj'i- 
"  atn  form  a  strong  piece  of  evidence  in  support  of  the  custom, 
"  which  it  lay  upon  the  plaintiffs  to  rebut,  and  this,  according 
"  to  the  findings  of  the  Divisional  Judge,  they  failed  to  do." 

In  that  case  there  wore  no  instances  in  support  of  the 
entry  in  the  Riwaj-i-am,  but  as  above  noted,  it  was  relied 
upon  by  their  Lordships  of  the  Privy  Council.  Pandit  Sheo 
Narain  urges  that  the  entry  in  the  Riwaj  i-am  relied  upon  by 
his  clients  is  presumptive  evidence  in  support  of  the  custom 
which  it  lay  upon  the  plaintiffs  to  rebut  and  that  the  onus  was 
rightly  placed  upon  them.  Now,  this  judgment  of  the  Privy 
Council  was  considered  by  a  Division  Bench  of  this  Court  ill 
the  case  of  Wazira  and  others  v  Massammat  Maryan  and  othffs 
reported  as  84  P.  R,  1917  (2)  and  the  following  passage  occurs 
at  page  337  : — ■ 

"That  judgment  (reported  as  45  P.  R  1917  (l)  )  rauat  be 
"  read  as   a  whole.     Tho   Privy   Council    were   dealing  with  a 

(1)  45  P.  R.  1917  (P.  C.)  [Beg  v.  Allah  DiLta). 

(2)  84  P.  R.  1917  Wazira  v.  Miissammat  Maryari), 
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case  in  which  the  Riwaj-i-ani,  even  though  it  cited  no  in- 
*'  stances,  was  nevertheless  in  full  accord  with  a  well-known 
"  custom  which  is   nonetheless  well  establisded  because  it  forms 

an  exception  to  the  general  rule  that  male  collaterals  exclude 
"  daughters.     In  such  a    case  it  was  doubtless  for    those   who 

controverted  the  Riwaj-i-am  and  the  weight  of  authority  to 
"rebut  the  case  arrayed  against  them,  But  the  matter  is 
"  different  when,  without  citing  any  instances,  a  Riwaj-i-am 
"  which  has  been  imperfectly  complied  describes  a  special 
"  custom  opposed  to  the  general  custom  of  the  Province  and  the 
"  great  mass  of  authorities  " 

It  is  contended  by  Mr.  Shafi  that  the  custom  here  relied 
upon  by  the  respondents  and  referred  to  in  answer  13  of  the 
Riwaj-i-am  is  a  very  peculiar  one  and  quite  opposed  to  the 
customary  law  and  further  that  the  method  of  calculating 
degrees  of  relationship  is  also  a  peculiar  one.  We  fully  agree 
with  him  and  we  hold  that  for  the  reasons  stated  in  84  P.  R. 
1917  (l)  the  ruling  of  their  Lordship  of  the  Privy  Council 
in  45  P.  R.  1917  (2)  does  not  apply  to  such  cases  as  the 
present.  We  therefore  hold  that  the  mere  entry  in  the  Riwaj- 
i-am  that  male  collaterals  as  near  as  first  cousins  are  excluded 
by  sisters  and  daughters,  unsupported  by  instances,  is  not 
sufficient  to  shift  the  onus  on  to  tha  plaintiff's. 

In  the  case  reported  as  12  P.  R,  1889  (3)  the  parties  to 
which  were  Kalroo  Jats  of  the  Multan  District,  it  was  found 
that  no  custom  was  proved  by  which  daughters  succeed  to 
their  father's  immoveable  property  to  the  exclusion  of  brother  s 
sons.  At  page  26  of  the  report  the  learned  Judges  pointed 
out  that  their  decision  did  not  affirm  the  existence  or  non- 
existence of  any  custom  as  to  the  right  of  succession  inter  se 
of  daughter's  and  brother's  sons,  but  that  it  was  wh  oily  negative 
in  its  result,  namely,  that  no  custom  was  proved  by  which 
either  class  succeeds  to  the  exclusion  of  the  other-  According- 
ly the  case  was  decided  in  accordance  with  the  principles  of 
Muhammadan  Law.  The  same  was  held  in  IIQ  P.  R  1892(4) 
the  parties  to  which  were  also  Kalroo  Jats  of  Teksil  and  District 
Multan  and  Muhammadan  Law  was  again  followed.  Mr.  Shafi 
contends  firstly  that  his  clients  should  be  given  the  whole  of 
the  property  because  the  defendants  have  not  proved  any 
custom  contrary  t)  the  general  custom   by    which  first   cousins 


(1)  84  P.  K.  1917  {Wazira  v.  Muimmnat  Maryan), 

(2)  45  P.  R.  1917  {P  C.)  (Beg  v.  Allah  Diita\ 

(3)  12  P.  R.  1889  {Massammat  Kkaitan  v.    Khanart). 
{i)  116  P.  R.  1892  {Khanan  v,  Mussamma    Jatii). 
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exclude  daughters  and  sisters,  or  in  the  alternative  that  the 
rale  of  decision  should  be  that  cf  Muhammadan  Law  under 
which  his  clients  would  get  half  of  the  property  and  the  defen- 
dants the  other  half.  The  lower  Court  declined  to  follow 
Muhammadan  Law,  because  the  plaintiffs  did  not  base  their 
claim  upon  that  Law  but  upon  custom.  In  this  connection  Mr. 
Shafi  cited  4  (l)  and  89  P.  R.  of  1888  (2)  and  117  P.  B, 
1901  (3)  as  authorities  for  the  proposition  that  where  no 
definite  custom  is  proved  Mvhammadan  Law  must  be  followed. 
We  do  not  think  plaintiffs  can  be  deprived  of  their  rights 
merely  because  they  claiuied  the  whole  of  the  property  in 
accordance  with  custom.  Our  finding  is  that  no  specific  rule  of 
custom  is  proved  and  that  in  accordance  with  the  previous 
decisions  Muhammadan  Law  must  be  followed. 

We  therefore  accept  the  appeal  and  setting  aside  the 
order  of  the  lower  Court  grant  the  plaintiffs  a  decree  for  half 
of  the  property  claimed.  In  the  circumstances  we  direct 
that  the  parties  should  bear  their  own  costs  throughout  the 
litigation. 

Appeal  accepted  in  part. 


No.  14. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 

Justice  Broadway. 

SANTASINGH— (Defendant)— APPELLANT, 

Versus 
RALLA  SINGH  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 
Civil  Appeal  No.  1896  of  1917. 

Civil  Procedure  Code,  Act  V  of  1903,  section  13  (h)  and  {d)—suit  on  a 
foreign  judgment  passed  not  on  the  merits— Indian  Evidence  Act,  I  of  1872, 
section  78  {(j)  —whether  Court  can  give  time  to  procure  the  certificate, 

Held,  that  where  a  suit  is  brought'on  a  foreign  judgmeat  (ia  this  case  a 
judgment  of  the  District  Judge  of  Singapore)  and  the  judgment  is  not  one  on 
the  merits,  the  plaintiff  must  prove  his  case  "a  part  from  the  judgment  sued 
upon— riic  section,  13  (6)  and;('i)  of  the  Code  of  Civil  Procedure. 

Held  also,  that  where  the  foreign  judgment  sued  upon  is  not  accom- 
panied by  a  certificate  as  required  by. section  78  (6)  of  the  Indian  Evidence 
Act,  the  Court  has  power  to  grant  the  plaintiff  lime  to  rectify  the  omission. 

(1)  iP.R.  1888  (Mussnmmat  Sardar  Bibi  v  Satjad  AH  Shah). 

(2)  89  P.  R.  1888  (Nasir-ud  Din  Shah  v.  Musxammat  Lai  Bibi). 
(3J  117  P.  R.  1901  {Shcran  v.  Mussammat  Sharman), 
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Miscellaneous  second  appeal  from   ihe   order   cf   Khan   BaTiadnr 

Khtvaja  Tasadduq  Hutsain,  District  Judge,  Ludhiana,  dated 

the  29th  May  1917. 

Tek  Chand,  for  Appellant. 

Sheo  Narain,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by : — 

Broadway,  J. — The  facts  of  this  case  are  briefly  these :  2Bth  May  19l.-\ 
Santa  Singh,  son  of  Harnam  Singh,  brought  a  charge  against 
three  persons,  Santa  Singh,  son  of  Hukam  Singh,  Chanan  Singh 
and  Ralla  Singh  under  section  394,  Indian  Penal  Code,  at 
Singapore.  The  said  three  persons  were  acquitted  and  of 
them  Santa  Singh,  son  of  Hukam  Singh,  and  Chanan  Singh 
instituted  two  separate  suits  each  claiming  500  dollars  as 
damages  for  malicious  prosecution  and  wrongful  confinement. 
The  cases  were  apparently  tried  together  and  on  the  31st 
December  1915  judgment  was  entered  in  favour  of  each  of  the 
two  plaiutiflfs  against  ?anta  Singh,  son  of  Harnam  Singh,  for  350 
dollars  and  costs  or  Rs.  682-15-0.  These  two  plaintiffs  assigned 
their  decrees  in  favour  of  Ralla  Singh  who  instituted  a  suit 
on  the  judgments  assigned  to  him  in  the  Ludhiana  District 
where  Santa  Singh,  son  of  Harnam  Singh,  resides.  The  trial 
Court  dismissed  the  suit  on  two  grounds — 

(1)  that  the    certificate    required    by   section    78,     s,ub- 

clause  (6)  of  the  Evidence  Act    was  not  attached  to 
the  judgments  sued  upon  ;  and 

(2)  that  the  judgments  were  not  in  accordance  with   the 

provisions  of  order  XX,    rule  (4),    Civil  Procedure 

Code,    and,   further,  did  not  comply  with  12  P,  Ji. 

1901  (1). 
On  appeal  by  the  plaintiff  tho  learned  District  Judge, 
Ludhiana,  held  that  although  the  provision^  of  section  78  (6), 
Evidence  Act,  had  not  been  complied  with,  the  plaintiff"  should  • 
have  been  allowed  time  to  get  the  requisite  certificate,  and 
further  held  that  the  trial  Court  had  erred  in  assuming  that 
the  provisions  of  the  Civil  Procedure  Code  were  in  force  in 
Singapore  and  that  judgments  in  Singapore  were  governed  by 
order  XXII,  rules  4  and  5,  Civil  Procedure  Code.  The  case 
was  accordingly  remanded  under  order  XLI,  rule  23,  Civil 
Procedure  Code,  the  learned  District  Judge  framing  the  follow- 
ing issues : — 

(1)  What  procedure    is   laid    down   for  the   Civil  Court 

presided  by  a   District  Judge  in    trying   a  suit  of 
(1)  112  P,  R.  1901  {Badri  Das  v.  l^^athu  Mai). 
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the  value  exceeding  Rs.    1,000  in  Singapore  Settle- 
ment? 

(2)  What   method    is  followed    for  attesting    judicial 

Records  1 

(3)  Whether  the  decrees  in  question  was   passed  by  tbo 

District  Judge,  Singapore  and  if  so  were  any  issues 
'  framed     and     brought   to   the    notice  of    the   de- 

fendant 1 
Against  this  order   of   remand  the   defendant  Santa  Singh 
has  preferred  this  second  appeal   through  Bakhshi  Tek   Chand, 
and  we   have  heard  Mr.    Sheo  Narain  on  behalf  of  the  plaintiff- 
respondent.     Mr.   Tek   Chand  urged  that  the   Lower  Appellate 
Court   had    wrongly  granted  the    plaintiff  time  to    rectify  the 
omission  with  regard  to  section  78,  Evidence  Act.     After  due  con- 
sideration of   the  arguments   of  the  learned    counsel  we  are  of 
opinion  that  the  Court  had  power  to  grant  the   plaintiff  time, 
and  that   in    circumstances  of  the   case   the  Tower  Appellate 
Court   acted    rightly.     It  was   then  urged     on   behalf  of    the 
appellant   that  inasmuch  as  the  judgments  sued  upon  were  not 
judgments  on  the   merits,    section   13    (b)   and  (c?),    Civil   Pro- 
cedure Code,  were    applicable  and  that  it  would   be   necessary 
for  the  plaintiff  to  prove  his   case  apart  from   the  judgments 
sued  upon.     Mr.   Sheo   Narain    pointed  out   that  the  learned 
District  Judge  had  in  his  order  of  remand  specifically   directed 
an  enquiry  into  the  very  matters  now  complained  of      It  seems 
fairly  obvious  that  the  primary  Court  was   wrong  in  assuming 
that  the  procedure   in    the  Straits  Settlements  was   that  laid 
down  in  the  Civil  Procedure  Code.     As  a  matter  of  fact  Mr, 
Tek  Chand  referred  to  Piggot  on  Foreign  Judgments,  and  him- 
self contended  that  the  procedure  in  the  Straits  Settlements  was 
the  same  as  that  in  force  in    England.     That   being   the  case  it 
is    obvious  that  the  primary  Court   should   not  have  assumed 
that  order  XX,  rule  4.  Civil  Procedure  Code,    applied  and  had 
been  contravened  by  the  Judge  of  the  District  Court  at  Singa- 
pore.    The  issues  sent  down  for  trial  by  the  learned  District 
Judge   raise  the  very  points  which    the    primary    Court   has 
decided  on  presumptions,  and   the  question  whether  a  judgment 
(such  as    the  judgments  sued  upon  in  this  case)  is  in  accordance 
with  the  law  in  force  at  Singapore   is  covered  by  and  must  be 
decided  in  the  decision  on  issue  No.  1 .   Mr.  Tek  Chand  referred 
us  to  /.  ]y   R.  XL  Mad.  112  {P.  C)  (l),  but  we  are  unable  to  see 
that  that  decision  has  any  real  bearing  on  the  point  before   us 
(1)  (1916)  I.  L.  R.  40  Mad.  112  (P.  C.)  Keymer  v.  Visvanatham  Reddi). 


jANUAET,  1919.  J  CIVIL  JUDGMENTS— No.  15.  33 


at  this  stage.  The  judgment  sued  upon  in  that  case  was 
obviously,  on  the  face  of  it,  not  a  jadgment  on  the  merits, 
whereas  in  the  present  instance  it  remains  for  the  'Courts  to 
decide  whether  these  judgments  now  sued  upon  are  or  are  not 
judgments  on  the  merits. 

We  accordingly  dismiss  this  appeal  with  costs. 

Appeal  disrtnssed. 


No.  15. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 
Justice  Broadway. 
SUNDAR  SIXGH~{PiAiNTiFP)— APPELLANT, 
Versus 

DHUN  SINGH  AND  ANOTHER— (Dependants)— 
RESPONDENTS. 

Civil  Appeal  No.  1285  of  1914 

Pre-emption— Court-fee  on  suit  in  respect  of  sale  of  land,  paying  revenue 
—  Court  Fees  Act,  VII  of  1870,  seHioii  7  {V) —Limitation— whether  time 
spent  in  a  suit  contesting  the  validity  of  the  sale  can  be  exempted. 

Held  that  the  Court-fee  on  the  plaint  in  a  pre-emption  suit  in  respect  of 
a  sale  of  land,  paying  revenue,  should  be  calculated  according  to  sectioa  7 
{V)  of  the  Court  Fees  Act. 

Held  also,  that  the  plaintiff  in  a  pre-emption  suit  could  not,  for  the  pur- 
pose of  bringing  his  suit  within  limitation,  claim  that  limitation  should  be 
computed  from  the  date  of  the  decision  of  a  previous  suit  in  which  the 
validity  of  the  sale  was  in  question,  instead  of  the  date  of  the  sale  itself. 

Second  Appeal  from  the  decree  of  P.  D.  Agnew,  Esquire,  Divisional 
Judge,  Gufranwala,  dated  the  26th  February  IQI-I. 

Gobind  Ram,  for  Appellant. 

Diwan  Mehr  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by  :  — 

Broadway,  J. — The  facts  of  this  case   are   given   in   det.il    29/ A  Maw  1919. 
in  42  P.  B.  1912  (1)  and  need  not  be  here   recapitulated.     The 
points  for  determination  in  this  appeal  are  : — 

(1)  whether  the  Court-fee  stamp  is  sufficient,  and 
»       (2)  whether  the  suit  is  within  limitation. 

As  to  the  first  point,  the  suit  is  one  for  pre-emption.     The 
sale   attacked   is    dated   the    19th   of  March  1903  and  was  for 

(l;  12  P.  R.  1912  {Dhian  Singh  v.  Muntammat  Belas  Kour), 
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Es.  10,000.  The  subject-matter  of  the  sale  was  land,  paying 
revenue,  and  the  Conrt-fee  paid  on  the  plaint  wa%  Rs.  24-12-0 
calculated'on  the  revenue  demand.  The  suit  for  purposes  of 
Court-fees  falls  under  section  7  (F)  of  the  Court  Fees  Act  and 
the  Court-fee  paid  thereon  had  been  correctly  calculated. 
With  regard  to  the  second  point,  it  was  urged  that  inasmuch 
as  subsequent  to  the  sale  of  the  19th  of  March  1903,  the  vali- 
dity of  the  sale  had  been  disputed,  time  should  not  begin  to  run 
until  after  the  decision  reported  in  42  P.  E.  1912  (1),  where 
this  Court  held  that  the  sale  was  a  valid  one,  after  which  the 
vendee  obtained  possession.  In  our  opinion,  this  contention  is 
incorrect  and  no  authority  has  been  cited  in  support  of  it. 
The  sale  was  effected  on  the  19th  of  March  1903  and  must  be 
regarded  as  valid  fiom  that  date.  The  suit  was  Sled  on  the 
2nd  of  August  1913  and  is,  therefore,  clearly  time-barred.  The 
appeal  is,  therefore,  dismissed  with  costs. 

Appeal  dismissed. 

Full  Bench. 
No,  16. 

Before  Hon.  Sir  Henry  Ratiigan,  Kt.,  Chief  Judge, 

Hon.  Mr.  Justice  Chevis,  Hon.  Mr.  Justice 

Scott-Smith,  Hon.  Mr.  Justice  LeRosdgnol 

and  Hon.  Mr.  Justice  Broadway » 

MAHNA  SINGH  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versus 

BAHADUR  SINGH    AND  OTHERS -(Dependants)— 
RESPONDENTS. 

Civil  Appeal  No.  1532  of  1915. 

Courl  Fees  Act,  VII  of  1870,  t^cction  \2— finality  of  valuatioii  of  suit— 
whether  open  to  appeal. 

Held,  by  the  Full  Court  (Chevis  and  Broadway,  JJ.  dissenting)  that  the 
correct  meaning  of  section  12  of  the  Court  Fees  Act  is  ihat  laid  down 
in  50  P.  R.  1895  (2),  cis.,  that  the  decision  of  the  Court  is  final  only 
as  regards  the  actual  appraisement  of  the  suit  and  the  determination  of  such 
questions  as  relate  directly  and  immediately  thereto,  and  that  the  question 
whether  such  Court  was  right  or  wrong  in  holding  the  suit  to  be  one  of  a 
particular  class  does  not  relate  directly  or  immediately  to  such  appraisement 
and  is  open  to  challenge  on  appeal. 


(1)  42  P.  R.  11)12  (Dhian  Singh  v.  Mussammat  Belas  Kour), 
(,2)  56  P.  K.  1895  (^Bawa  Mangal  Das  v.  Narinjin  Das). 
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67  P.:R.  1878  (1),  i  Mad.  L.  J.  183  (2),  I.  L.  R.  4  Mad.  204  (3),  I.  L.  R. 
9  Mad.  208  (4),  /.  L.  R.  14  Mad.  169  (5),  12  Cal.  L.  R.  148  (6),  17  Cal.  W.  N. 
503,  16  Indian  Cases  575  (7),  I.  L.  R.  28  Cal.  334  (8),  14  Cal.  W.  N.  343  (9), 
and  /.  L,  R.  28  ilZ/.  411  (10)  and  per  Contra  I.  L.  R.  12  All.  129  (F.  B.)  (11), 
/.  L.  iJ.  11  All.  91  (12),  7.  L.  R.  10  Bo7«.  610  (i!'.  B.)  (13)  and  /.  L.  R.  23 
Bom.  486  (14),  referred  to. 

Also  4  Mad.  L.  J.  R.  110  (15),  I.  L.  R.  4  Bom.  515  (16),  I.  L.  R.  9  Bom. 
20  (17),  7.  L.  R.  16  ^ZZ.  308  (18),  7.  L.  K.  2  All.  720  (19),  80  P.  R.  1886  (20), 
7.  L.  R.  13  C«J.  162  (21),  I.  L.  R.  31  Cai.  511  (22),  7.  L.  R.  10  Cal.  274 
^282)  (23)  and  16  W.  R.  208  (24). 

Per  Chevis  and  Broadway,  JJ.,  that  the  section  covers  every  question 
which  is  one  relating  to  valuation  and  not  merely  such  questions  as  directly 
and  immediately  relate  to  valuation,  and  that  the  question  as  to  the  ca  tegory 
in  which  a  suit  or  appeal  falls  is  therefore  one  relating  to  valuation  and  the 
decision  of  the  Court  upon  that  question  is  final  for  all  purposes  between  , 

the  parties. 

7.  L.  R.  10  Bom.  610  (13),  approved. 

First  Appeal  from  the  order  of  Lola  Raja  Ram,  Subordinate 
Judge,  Gujranwala,  dated  the  15th  Ajoril  1915. 

B.  N.  Kapur  and  Dharam  Das,  for  Appellants. 

Bliagat    Rain   Pari  and   Beni  Persbad   Khosla,   for  Res= 
poudents. 

The  judgment  of  the   Division    Bench    (Chevis  and  Broad- 
way, JJ.)  referring  the  case  to  a  Full  Bench  was  delivered  by — 

Bkoadway,  J. — On  the  1st   October  19]  Jt  Mahna  Singh  and    19th  March,  19J8. 
otheis,  plaintiffs,    instituted  a  suit  against  Bahadur  Singh   and 

(1)  67  P.  R.  1878  (Ganda  Mai  v.  Mussammat  Melitabo). 

(2)  (1894)  4  Mad.  L.  J.  183  {F.B.)  {Lakshmi  v.  Janamajayan). 

(3)  (1881)  7.  L.  R.  4  Ma^d.  204  (Annamalai  v.  Cloete). 

(4)  (1885)  7.  L.  R.  9  Mad.  208  [flhandu  v.  Kombi). 

(5)  (1890)  7.  L.  R.  14  Mad.  1(59  {Kanaran  v.  Komappan), 

(6)  U882)  12  Cal.  L.  R.  148  [Omrao  Mirza  v.  Mary  Jones). 

(7)  (1912)  17  CaL  W.  iV.  503;    16  Indian  Cases  575   {Peari  Shah  v.  • 

Surujmal). 

(8)  (1901)  7.  L.  R.  28  Cal.  334  {Studd  v.  Mali  Mahteo). 

(9)  (1909)  14  Cal.  W,  N.  313  {Prokash  Chandra  v.  Bishambhar  Nath). 

(10)  (19U6;  7.  L.  R.  28  All.  411  {Ghasi  Ram  v.  Hargobind). 

(11)  (1890)  L  L.  R.  12  All.  129  {F.B.)  {Dalkaran  Rai  v.  Gohind  Nath). 

(12)  (1888-  7  L.  R.  11  All.  91  {F.B.)  {Muhammad  Sadik  v.  Muhammad  Jan). 

(13)  (1886)  7.  L.  72.  10  Bom.  610  (F.B.)  (Vithal  Krishna  v.  Bal    Krishna). 

(14)  (1898)  7.  L.  R.  23  Bom.  486  .Dada  v.  Nagesh). 

(15)  (1894)  4  il/ao?.  L.  J.  110  {Reference  under  Court  Fees  Act,  section  5). 

(16)  (1880)  I.  L.  R.  4  Bom.  515  {F.B.)  {Daya  Chand  v.  77ew  Chand). 

(17)  (1884)  7.  L.  R.  9  iiom.  20  (Do^ifZo  Sakharam  v.  Goci?id  Babaji). 

(18)  (1894)  7.  L.  ff.  16  AIL  308  (7\B.)  (il/ofi  -Sinfii/i  v.  Kaunsilla). 

(19)  (1880)  7.  L.  R.  2  4i^.  720  (F.B.)  {Ram  Prasad  v.  i'u/c/i  Dai). 

(20)  80  P.  K.  1886  (Karam-ud-Din  v.  Jaswant  Singh). 

(21)  (I8«6)  7.  L.  72.  13  Cal.  162  (A/i»ie(iil/i7-za  v.  Thomas). 

(22)  (1903)  7.  L.  72.  31  Cal.  5il  {Fulkumari  v.  Ghanshyam), 

(23)  (1884)  7.  L.  R.  10  CaZ.  274  (282)  {Anonymous  Case). 

(24)  (1871)  16  W.  R.  208  (Pori  Canning  Land  Company); 
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others,  defendants,  claiming  possession  of  1894  kamtls  8  marlas 
of  land.  Applying  section  7  (5)  (6)  of  the  Court  Fees  Act 
they  paid  a  Court-fee  on  Rs  3,731-14-0  ^beiag  ten  times  the 
jama.  The  defendants  pleaded  that  the  suit  had  not  been 
properly  valued  and  that  section  7  (5)  {d)  of  the  Court  Fees 
Act  was  applicable  and  Court-fees  payable  on  the  market- 
value  of  the  land  which  they  alleged  to  be  Rs.  80,000.  The 
plaintiffs  replied  that  the  suit  had  been  correctly  valued  and 
that  in  any  event  the  market-value  of  the  land  did  not  exceed 
Rs.  20,000. 

On  the  1st  December  1914  the  learned  Subordinate  Judge 
held  that,  as  the  revenue  on  the  land  was  fluctuating  Court-fee 
•was  payable  on  the  market  value  and  he  accordingly  framed 
the  issue  "  What  is  the  market-value  of  the  land  in  dispute  r*  " 

A  local  Commissioner  was  appointed  to  ascertain  the 
market-value  of  the  land  and  he  made  his  report  on  the  6th 
March  1915  according  to  which  the  value  of  the  property  in 
suit  was  said  to  be  Rs.  62,420.  Both  parties,  apparently,  filed 
objections  to  this  report  on  the  25th  March  1915  which  were, 
however,  disallowed.  The  value  of  the  suit  was  fixed  at 
Rs.  62,420  and  the  plaintiffs  were  directed  to  make  good  the 
deficiency  in  the  Court-fee  by  the  81st  March  »915. 

The  deficiency  not  having  been  made  up  by  that  date  the 
plaintiffs  were  allowed  aa  extension  of  time  up  to  the  1 5th 
April  1915  on  which  date  as  they  had  failed  to  comply  with  the 
direction  of  the  Court  their  plaint  wa^s  rejected  under  order 
VII,  rule  11  (c),  Civil  Procedure  Code. 

The  plaintiffs  thereupon  preferred  this  appeal  to  this 
Court  through  Mr.  B.  N.  Kapur,  and  Mr,  Beni  Parshad 
Khosla  was  heard  on  behalf  of  the  defendants-respondents. 
That  an  appeal  lies  to  this  Court  has  not  been  disputed.  SO 
P.  ii.  1914  (I)  is  an  authority  directly  in  point  and  this  ques- 
•  tion  requires  no  further  discussion. 

It  was,  however,  contended  that  the  decision  of  the  Court 
below  as  to  the  value  of  the  suit  for  the  purpose  of  determining 
the  Court  fee  payable  thereon  was  final  by  virtue  of  section  12 
of  the  Court  Fees  Act  and  therefore  not  subject  to  examination 
in  appeal. 

On  the   other  hand  Mr.    Kapur  contended  that  section  12 
eniicted  finality  only  in  the  matter  of  the  actual  assessment   of 
the  valuation  of  the  property  and  did  not  bar  an  appeal  in  which 
the  contention  was  as  to  the  nature  of  the  suit  and  the    section 
or  clause  applicable. 

(.1)  80  P.  Rt  1914  {Mussammat  Sada  Kaur  v.  Bula  Singh), 
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In  the  present  case  it  is  sought  to  attack  the  order  of  the 
Court  below  on  the  ground  that  it  erred  in  holding  that  the 
suit  fell  -within  the  purview  of  clause  (5)  (d)  of  section  7  of  the 
Couit  Fees  Act,  and  if  Mr.  Kapur's  contention  is  correct  the 
soundness  of  this  decision  can  be  considered.  In  support  of  his 
contention  he  cited  23  Bom.  486  (1),  4  M.  L.  J.  183  (2),  12 
C.  L.  B.  14S  (3)  and  06  P.  B.  1895  (4). 

In  23  Bom.  486  (1)  it  was  held  that  an  appeal  lay  against 
the  decision  as  to  the  class  to  which  a  suit  belongs,  although  it 
did  not  lie  against  a  decision  as  to  the  valuation  of  the  suit  in 
that  class.  10  Bom.  610  (5)  was  referred  to  and  followed  as  laying 
down  the  same  distinction.  This  decision  will,  however,  be 
referred  to  later. 

In  4  M.  L.  J.  183  (2)  it  was  held  that  the  question  as  to 
the  category  to  which  a  suit  or  appeal  belongs  is  not  a  question 
the  decision  of  which  is  made  final  by  section  12  of  the 
Court  Fees  Act.  This  case  proceeded  on  I.  L,  B.  4  Mad.  204  (6)  in 
which  it  was  held  that  the  terms  of  section  12  of  the  Court  Fees 
Act  did  not  "declare  the  decision  of  the  Court  in  which  the 
plaint  or  appeal  is  filed  final  on  all  questions  which  may  arise 
respecting  the  Court- fee  but  on  every  question  relating  to  the 
valuation  for  the  purpose  of  determining  the  amount  of  the  fee.' 
Although  neither  of  these  two  decisions  was  referred  to,  a 
similar  view  was  expressed  in  /.  L.  B.  14  Mad.  169  (7)  which 
purported  to  follow  I.  L.  B.  9  Mad.  208  (8)  which  however, 
scarcely  appears  to  have  laid  down  what  the  learned  Judges 
who  decided  /.  L.  B.  14  Mad.  169  (7)  stated  it  did. 

In  12  C.  L.  B.  148  (3)  it  was  held  that  section  12  of  the 
Court  Fees  Act  applies  '*  merely  to  the  valuation  of  the  property 
for  the  purpose  of  calculating  the  Coart-fee  when  there  is  no 
questicn   as  to   the   Article  of  the    Schedule  of   the   Act   with  j- 

reference  to  which  the  valuation  is  to  be  made  and  was  not 
intended  to  apply  to  a  case  in  which  it  is  contended  not  that  the 
property  has  been  wrongly  valued  but  that  relief  has  been  impro- 
perly estimated  by  putting  it  under  a  wrong  Article  of  the  Sche- 
dule of  the  Act "  In  this  case  /.  L.  B.  4  Mad.  204  (6),  /.  [L.  B. 
J  All.  360  (9),  19  W.B.   214(10)    and  /.  L.  B.  6  Oal.  249.(11) 

(1)  (1898)  I.  L.  R.  23  Bom.  4S6  {Dada  v.  Nagesh), 

{2)  (1894)  4  Mad.  L  J.  183  (.J''.  B.)  [Lakshmi  v.  Janamajayan), 

(3)  (1882j  12  Cal  L.  R.  148  ifimruo  Mirza  v.  Mary  Jones). 

(4)  56  P.  R.  1895  {Baica  Mangal  Das  v.  Narinjan  Das), 

(5)  (188(3)  /.  L.  R.  10  Bom.  610  {F.  B.)  {VithuL  Krishna  v.  Bal  Krisuna). 

(6)  (1881)  /.  L.  R.  i  Mad.  204    Annam  AH  v.  Cloete). 

(7)  (1890)  /.  L.  R.  14  Mad.  169  {Kanaran  v.  Komappan). 
(8;  (1885)  /.  L.  R.  9  Mad.  208  yChandu  v.  Kombi). 

(9)  (1877)  I.  L.  R.  1  All.  360  {CImnia  v.  Ramdiah. 
(10;  (1873)  19  W.  K.  214  i^Gunga  Monee  v.  GopaL  Chunder). 
(11)  (1880)  I.  L.  B.  6  Cal.  249  {Ajoodhya  Fershad  v.  Ganga  Pcrshad)* 
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were  referred  to  and  followed.  All  these  cases  support  the 
interpretation  placed  on  section  12  in  this  decision,  although 
no  reasons  appear  to  have  been  given  for  the  view  taken.  In 
7.  L.  B.  28  Cal.  '^SL  (I)  and  again  ia  U  0.  T7.  N.  343  (2),  12 
0-  L.  B.  148  (3)  was  followed  bat  also  without  any  special 
reasons  being  given  for  the  interpretation  placed  od  section  12. 
In  16  1.0.575  (4)  the  same  view  was  expressed  and  it  was 
held  that  section  12  did  not  bar  an  appeal,  because  the  question 
raised  is  one  as  to  the  class  in  which  the  suit  f.iUs  and 
not  merely  the  valuation  in  that  class.  The  Madras  rulings 
cited  above  as  well  as  I  L.  B.  23  Bunt.  483  (o),  12  G.  L.  B. 
148  (3)  and  /.  L  B  2S  Gil.  334  (I),  were  cited    with  approval. 

In  56  P.  E.  18J5(6),  4.1  P.  B  1874  (7)  and  2  P.  B. 
1889  (8)  were  followed  and  it  was  hgld  that  section  li  of  the 
Court  Fees  Act  did  not  bar  an  appeal  iu  which  the  contention 
is  not  what  is  the  valuitiou  of  the  suit  but  rather  what  ia  its 
nature.  The  learnei  Judges  who  decided  that  case  referred 
to  4  M.  L  J.  183  (9)  and  10  Bom.  610  (10),  but  apparently  did 
not  follow  the  latter  authority. 

Mr.  Kapur's  contention  is  supported  by  the  interpretation 
placed  on  section  12  of  the  Court  Fees  Act  by  this  Court  and 
by  the  High  Courts  of  Calcutta  and  Madras.  It  is  not,  how- 
ever, clear  that  the  Bombay  High  Court  has  taken  the  same 
view.  On  the  other  hand  Mr.  Beai  Pershai  relied  oa  /.  L.  B, 
12  All.  129  (11).  This  was  a  decision  of  the  Fall  Couit  and  in 
it,  it  was  held  that  section  li  of  the  Couft  Fees  Act  was  on 
the  same  footing  as  section  5  and  that  it  made  a  decision  as 
to  the  valuation  for  the  pui-pose  of  determining  the  Court-fee 
payable  in  a  suit  final  as  between  the  parties.  In  this  case 
/.  L.  B.il  All.  91  (12)  was  refcirred  to,  and  there  /  L.  B.  6 
Gal  249(13)  audi.  L.  B.  4i  Mad  2J4  (U)  were  cited  but 
apparently  not  with  approval  for  their  Ljrdahips  remarked 
that  "  if  we  had  to  consider    whethei-   those  sections    coul  i    be 

U)  (1901)  I.  L.  R.  28  Cal.  334  {Studd  r.  Mali  ilalitu). 

(2)  (1909;  14  Cal.  W.  N.  343  {Prokask  Chandra  v.  Bisliaiiibhar  Sath). 

(3;  (1882)  12  Cal.  L.  R.  148  KOmrao  Mirza  v.  Manj  Jones). 

(4)  (1912)  1(3  Indian  Cases  575 ;   17  CaL  IV.  iV.  503   {Pcari  Shah  v. 

Surja  Mai). 

(5)  (1898)  /.  L.  R.  23  Bom.  486  {Dada  v.  Nagcsh). 

(6)  56  P.  R.  1895  {Bawa  Mongol  Das  v.  Narinjan  Das). 

(7)  42  P.  R.  1874  {Pir  Mahommad  v.  Ghulam  Ilydcr). 

(8)  2  /'.  R.  1889  {Shah  Alain  v.  Mahmud). 

(9)  (1894)  4  Maa.  L.  J.  183  (F.  B.)  {Lakshmi  v.  Jananuijayan). 

(10;  (1880)  /.  L.  R.  10  Bom.  610  {.F.B.)  {Viihal  Krishna  v.  Bol  Krishna). 

(11)  (1890)  /.  L.  R.  12  All.  129  (F.  B.)  {Balkaran  Rai  v.  Gobind  Nath). 

(12)  (1888)  1  L.  R.  11  ^//.9i  (F.  B  )  (Muhaimnad  Sadiq  v.  Muhammad  Jan). 

(13)  (1880)  /.  L.  R.  6  Cal.  249  {Ajoodhya  Pershad  v.  Gunja  I'crshad). 

(14)  vl881)  /.  L.  R.  4  if  ad.  204  {Amiamali  v.  Cloete), 
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reconciled  or  not  on  the  lines  on  which  those  Judges  proceeded 
we  should  have  a  great  difficulty  in  coming  to  the  conclusion 
that  a  Court  could  determine  the  amount  without  deciding 
the  question  as  to  the  relief  sought  and  yet  that  the  relief 
sought  was  not  a  question  relating  to  the  valuation  for  the 
determination  of  the  Court  fee  chargeable".  /.  L.  R.  11  All. 
91  (1)  therefore  would  also  appear  to  support  Mr.  Beni 
Pershad's  contention. 

As  has  been  stated  above  I.  L.  E.  23  Bom.  486  (2)  purported 
to  follow  I.  L.  E.  lO  Bom.  610  (3).  In  this  ruling  it  was 
held  by  a  Full  Bench  that  on  the  question  of  whether  or  not 
any  particular  suit  was  one  admitting  of  a  valuation  by  the 
Judge  an  appeal  lies  against  his  decision  but  that  once  it  is 
found  that  the  valuation  made  by  him  was  within  his  proper 
functions  his  decision  and  the  other  essential  elements  of  it 
are  conclusive  as  between  the  parties. 

The   distinction  drawn  is  not  that  drawn  by  the  other  High 

Courts  and  it  seems  to  be  that  when  it  is  for  the  Judge  or  Court  to 

decide  what  the  value  of^a  suit  is,  he  or  it  is  empowereJ  to  decide 

(and  to  decide   finally  as   between   the    parties)   not  only  the 

actual    arithmetical  value    but    the    class    in    which    the     suit 

falls   as  well  as  the  particular  clause,  and  section  of  the    Court 

Fees  Act    which    applies   to   it   and    that   it   is  only  when  the 

Legislature    has  enacted  that  it  is  for  the   plaintiff  to  fix  his 

own   valuation  on   the   suit   or   has.  named  a  fixed  sum  as  the 

Court  fee  payable  on  a  suit  that  the  interference  of  the  Court  is 

subject  to  examination  in  appeal. 

» 
Section  12  (1)  of  the  Court  iees  Act  is  as  follows: — 

'*  Every  question  relating  to  valuation  for  the  purpose  of 
"  determining  the  amount  of  any  fee  chargeable  under  this 
"  chapter  on  a  plaint  or  memorandum  of  appeal  shall  be 
"  decided  by  the  Court  in  which  such  plaij^t  or  memorandum, 
"  as  the  case  may  be,  is  filed,  and  such  decision  shall  be  final  as 
"between  the  parties  to  the  suit." 

The  terms  of  this  section  are  very  comprehensive  and  it 
seems  impossible  to  say  that  when  a  Court  has  to  enter  on  a 
valuation  his  choice  amongst  the  several  categories  of  suits  is 
not  as  essuntidl  an  element  of  his  valuation  as  the  subsequent 
arithmetical  computation  by  which  it  is  completed. 


(l;  (1888J  I.  L.  R.  11  All.  91  (F.  B.)  {Muhammad  Sadik  v.  Muhammad 

Jan). 
(2)  (1898J  /.  L.  R.  23  bom.  486  {Dada  v.  Nagesh). 
(,3>  (1880>  /.  L.  R.  10  Bom.  610  (F.  B.)  {.Vithal  Krishna  v.  Dal  Krishna). 
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In  the  present  case  the  plaintiffs  placed  a  certain  valuation 
on  their  suit  claiming  that  it  fell  within  a  particular  category. 
The  defendants  raised  an  objection  that  the  suit  did  not  fall 
within  that  category  but  within  another  and  that  the  proper 
Court-fee  had  not  been  paid  thereon.  Admittedly  this  suit 
is  not  of  such  a  nature  as  would  entitle  the  plaintiffs  to  fix 
their  own  valuation  on  it  nor  has  the  Legislature  declared  a 
fixed  fee  as  payable  on  such  a  suit.  It  was  clearly  therefore 
incumbent  on  the  Court  in  which  the  plaint  was  filed  to  come 
to  a  decision  as  to  the  valuation  for  the  purpose  of  determining 
the  amount  of  fee  chargeable.  In  order  to  make  this  valuation 
it  was  necessary  first  to  decide  under  which  category  the 
suit  fell  and  it  was  not  till  this  decision  had  been  arrived  at 
that  the  arithmetical  computation  could  be  made  for  the 
completion  of  the  valuation,  and  the  determination  of  the 
first  question  appears  to  be  a  question  relating  to  valuation 
and  as  such  a  question  on  which  the  Court's  decision  is  final 
as  between  the  parties.  This  aspect  of  the  case  does  not 
appear  to  have  been  fully  considered  in  56  /*.  B,  1395  (I) 
and  I.  L.  li.  12  All.  .29  (2)  was  not  referred  to.  The  decision 
in  56  P.  E  1895  (I)  appears  to  go  too  far  and  the  more 
correct  interpretation  of  section  12  seems  to  be  the  one  given 
in  /.  L.  B.  10  Bom.  610  (3)  as  being  more  in  consonance  with 
the  intention  of  the  Legislature.  As,  however,  it  is  impossible 
to  differentiate  the  former  ruling  of  this  Court  from  the 
present  case  it  seems  desirable  to  refer  the  following  question 
to  a  Full  Bench.  Whether  10  Bom.  CAO  {:])  or  56  P  B. 
1895  (1)  lays  down  the  correct  interpretation  of  section  12  of 
the  Court  Fees  Act  ? 


The  judgments  of  the  Full  Bench  (Chevis,  Scott-Smith  and 
Broadway,  JJ.)  which  led  to  the  case  being  referred  to  a  Full 
Court  were  as  follows: — 

20^^  May  1918.  Broadway,  J. — Mr.   Badri  Nath    Kapur  has   cited  certain 

rulings  in  addition  to  those  already  referred  to  in  the  order  of 

reference.    These  are  67  P.  B   1878  (4),    XXVIII  Gal  'SU  (5), 

XVII 0.    W.  N.    503(6)    and    XXVIIl    All.    411(7).     After 

hearing  the  learned  counsel  and  considering  these   cases  I  still 

adhere  to  the  opinion   expressed  in  the  order  of  reference  and 

(1>  90  F.  li.  1895  {Batca  Mongal  Das  v.  Narinjan  Das\ 

(2)  a890;  I.L.    li.  12  All.  129  {F.  li.)  Klialkaran  Rai  v.  Gobind  Nath). 

Ci)  (188G;  /.  L.  R.  10  Bom  G10(F.  B.)  {VWial  Krishiw  v.  Bal  Krishna% 

(4)  07  I',  li.  1878  {Ganda  Mai  v.  iliixs^iimvint  Alehlabu). 

(5)  (1901)  /.  L.  li.  28  Gal.  334  {Sludd  v.  Mali  Mahlo). 

(0)  (1912;   17   Gal.  W.  N.  503:  HJIndian  Cases  578  {Peari  Shah  v. 

Surujmal). 
(!)  (1906;  /.  L  R.  28  All.  411  {Ghasi  Ram  v.  Uargobind). 
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consider  that  the  correct   view  is  that  expressed  in  X  Bom.  610 
(F.  B  )  (1).     There  are,  no  doubt,  a  number  of  cases  ia  which  -•t 

the  opposite  view  has  been  taken,  but  after  caiefullj  studying 
these  decisions,  I  am  unable  to  find  any  indication  as  to  the 
reason  for  the  view  taken  in  thera.  It  seems  to  me  that  when 
it  is  for  a  Court  to  determine  the  amount  of  any  fee  chargeable 
under  Chapter  II  of  the  Court  Pees  A.ct  on  a  plaint  or  memo- 
randum of  appeal,  the  question  as  to  the  category  in  which 
the  suit  or  appeal  falls,  is  one  relating  to  valuation  for  the 
purpose  of  such  determination  quite  as  much  as  the  subsequent 
arithmetical  computation.  Indeed  no  arithmetical  computation 
would  be  possible  until  the  question  of  category  had  been 
decided  and  therefore  it  seems  to  me  somewhat  difficult  to 
avoid  the  conclusion  that  the  question  of  category  is  one 
relating  to  valuation  for  the  purpose  of  determining  the  amount 
of  the  fee  chargeable  on  a  plaint  or  memorandum  of  appeal. 
If  the  question  of  category  does  not  relate  to  valuation  then 
it  is  a  little  difficult  to  understand  to  what  it  does  relate 
when  the  decision  is  arrived  at  as  a  preliminary  to  the  arithme- 
tical computation  that  follows.  In  Ql  P.  R.  1878  (2)  the 
point  was  not  really  discussed,  42  P.  R.  1874  (8),  19  W.  B. 
214  (4)  and  1  All.  360  (5)  being  referred  to  and  followed.  In 
XXVIII  Gal.  33 i  (6),  similarly  former  decisions  were  referred 
to  and  followed  without  any  discussion.  The  same  remark 
applies  to  XXVIII  All.  4<\l  (7).  In  XVII  G.  W.N.  6.03(8) 
the  applicability  of  section  12  was  to  all  intents  and  purposes 
avoided  inasmuch  as  it  was  held  that  the  value  had  been 
arrived  at  not  for  the  purpose  of  determining  the  fee  payable 
but  for  the  purpose  of  arriving  at  the  jurisdictional  value  of 
the  suit—a  matter  which  in  that  case  was  of  great  importance 
as  the  course  of  appeal  depended  thereon.  I  would  be  quite 
prepared  to  concede  that  when  the  enquiry  as  to  the  valuation 
of  a  suit  is  entered  on  by  a  Court  for  the  purpose  of  deter- 
mining whether  he  had  or  had  not  jurisdiction  to  deal  with 
it,  the  mere  fact  thit  the  decision  incidentally  settled  the 
matter  qua  the  fee  chargeable  as  well  would  not  debar  an 
Appellate  Court  from  examining  the  correctness  of  the  valuation 

(1)  ri886;  1.  L.  R.  10  Bom  610  (F.  B.)  (Vithal  Krishna  v.  BalKHshna). 

(2)  67  P.  R.  1878  {Ganda  Mai  v.  Mussmnmat  Mehtabo). 

(3)  42  P.  R.  1K74  (Pir  Mahovmad  v.  Ghulam  Hyder). 

(4)  <;1873)  19  W.  R.  214  (Gunga  Monee  v.  Gopal  Chunder). 
(n)  (1877)  /.  L.  R.  1  All.  360  fChunia  v.  Ramdial). 

(6>  (1901   /.  n.  R.  28  Cat.  334  (Studd  v,  Mati  Mahto). 

(7)  (1906;  /.  /..  R.  28  All.  411  i^Ghasi  Ram  v.  Hargobind). 

(8)  (1912>  17  Cal.  W.  N.  503  :   16  Indian  Cases  578   iPeari  Shah  v. 
f^urujmal). 
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for  purposes  of  jurisdiction.  But  where,  as  in  this  case,  the 
enquiry  was  entered  on  solely  for  the  purpose  of  determining 
the  fee,  it  seems  to  me  that  section  12  applies. 

I  would  therefore  answer  the  reference  as  ahove  indicated. 

28th  Mav  19 IS.  Scott-Smith,  J. — The  question  referred    to  the  Full  Bench 

is   whether  I.  L.  R.  X  Bom.  610  (1)  or  56  P.  B.   1895    (2)  lays 
down  the  correct  interpretation  of  section  12  of  the  Court  Fees 
Act.     The  Division    Bench  which   referred    the    question    was 
of  opinion  that  the  decision  in  56  P.  R.  1895    (2)    appeared  to 
go  too  farand  that  the  more  correct  interpretation  of  section  12 
seemed  to  be    the   one   given  in  /.  L    R.  X  Bom.  610  ( 1).     My 
brother  Broadway  who  was  a   member  of    the    Division    Bench 
still  adheres  to  the  opinion  expressed  in  the  order  of  reference 
and  considers  that  the  correct  view  is  that  expressed  in  X  Bom. 
610    (1)    and    I   understand   that  the    other    member    of    that 
Bench  who  is  a  member  of  the  Full  Bench  is  also  of  the  same 
opinion.     I  regret  that  I  cannot  agree  with  my   learned  brothers. 
In  the  first  place  I  would  point  oat  that  the    weight  of  anthority 
is  very  much  in  favour  of  the  view  expressed  in    56  P.  Z?,  J895 
(2).     In    support  of  the  other  view  there  is  really  no  authority 
except  /.  L.  R.  X  Bom.  610  (1).     In  I.  L.  R.  XI  All.  91  .8)  the 
Judges   no  doubt   said  "  we   should    have  a  great    difficulty  in 
"coming  to  the  conclusion  that  a   Court    could   deteimine    the 
"  amount     without  deciding  the  questii  n  as  to  the  relit  f  sought 
"  and  yet   the   relief   was  not  a  question    relating  to  the  valu- 
'*  ation   for  the  determination    of    the    Court-fee     chajgeable. ' 
This    expression    of  opinion   was  obiter    and     therefore    cannot 
be  cited   as   authority.     In    /.  L.  R.  XII  All.  129    (4)  the  Full 
Bench   considered  "that   the    term  'final'  in    section    5  of  the 
"  Court  Fees  Act  has  precisely  the  same  meaning  as  the   term 
"*  final'    in    section     12   of  that    Act"      They    referred     to 
the  authorities    to   the   effect    that    the    decisions  within    the 
meaning   of  section    X2  of   the  Court  Fees  Act  are    appealable 
when  such    decisions  are  as  to  the   category  iu  which  the  suit 
is   to  be   placed,   but  no  opinion  was  expressed  as  to  whether 
those  decisions   were    correct  or  not.     There  is  a    cousidei-able 
difference    in    the    wordings  of   section  5  and    section  12  of  the 
Act.     Section  5  makes  a  decision  as  to  the  necessity  of  paying 
a  fee  or  the  amount  thereof   final  whereas  section  1 2    makes  a 


(1)  aSSG)  /.  L.  R.  10  Bom.  010  (F.  B.)  (Vilhal  Krishna  v.  Dal  Krishna). 

(2)  56  P.  Rl  1895  {Bawa  Mangal  Das  v.  Narinjan  Das). 

(3)  (1888)  /.  L.  li.  11   .4//.  91  (F.  B.)  (Muhamviad  Sadiq  v.  Muhammad 

Jan). 
(4)  (1890)  I.  L.  R,  12  All.  129  (F.  B.)  {Balkaran  y.  Gobind  Nath). 


Febbdaey,  1919.  ]  CIVIL  JUDGMENTS— No.  i6  ^O 

decision  as  to  every  question  relating  to  valuation  for  the  purpose 
of  determining  the  amount  of  any  fee  chargeable  under  chapter 
III  on  a  plaint  or  memorandum  of  appeal  final.  Had  sec«^ion  12 
been  worded  somewhat  as  follows  : — 

If  any  dispute  arises  as  to  the  amount  of  any  fee  charge- 
able under  this  chapter  on  a  plaint  or  memorandum  of  appeal 
it  shall  be  decided  by  the  Court  in  which  such  plaint  or 
memorandum  of  appeal,  as  the  case  may  be,  is  filed,  and  such 
decision  shall  be  final  as  between  the  parties  to  the  suit ; 

I  should  have  been  prepared  to  hold  that  every  decision, 
whether  as  to  the  category  in  which  the  suit  should  be  placed 
or  as  to  the  nctual  valuation  therein  would  be  final.  It  is 
said  that  as  it  is  necessary  to  decide  the  category  prior  to 
assessing  the  valuation,  the  question  of  category  is  one  "  re- 
lating to"  valuation.  1  hardly  follow  this  reasoning.  I  do 
not  see  how  the  question  of  the  category  to  which  a  suit 
belongs  is  one  relating  to  valuation  in  the  strict  sense.  It 
seems  to  me  to  be  an  independent  question  antecedent  but  not 
relating  to  valuation.  A  question  of  category  is  merely  what 
the  words  imply,  and  not  one  relating  to  valuation  in  the 
category.  Suits  for  various  purposes  other  than  the  assessment 
of  Court-fee  are  divided  in  certain  well-known  classes,  such 
as  money  suits,  land  suits,  suits  for  maintenance  and  so  on. 
What  the    Court  has  to  do  is  to  see  to  what  class  or  category  a  • 

suit  belongs,  and  after  it  has  decided  this  point  it  has  to 
examine  section  7  of  the  Court  Fees  Act  which  prescribes 
different  methods  of  valuation  for  suits  of  each  category.  The 
actual  assessment  of  the  value  may  depend  upon  an  arith- 
metical calculation  or  upon  a  valuation  by  an  expert,  but 
the  question  is  one  of  fact  and  it  is  fairly  obvious  why  the 
Legislature  might  have  thought  proper  to  make  the  decision  of 
such  a  point  final.  The  question  as  to  what  category  a  suit  falls 
into  is  one  of  law,  and  1  cannot  think  that  the  Legislature  intend- 
ed that  the  decision  of  the  trying  Court  on  such  a  point  should  be 
final.  It  has  been  said  that  the  numerous  authorities  which  laid 
down  that  a  decision  on  the  question  of  category  is  appealable 
did  not  give  any  clear  reasons  for  that  decision.  It  seems  to 
me  probable  that  the  reason  for  tbia  is  that  the  Courts  which 
decided  those  cases  thought  it  unnecessary  to  give  any  rea- 
sons, as  having  regard  to  the  above  wording  of  .section  12  they  * 
considered  that  the  question  as  to  category  was  not  one  relating 
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to  valuation  in  the  strict   sense.     In  56  P.  R,  1895  at  page  288 
^  (1),  the  following  passage  occurs  : — 

But  in  my  opinion  section  12  of  the  Court  Fees  Act  should 
be  construed  as  enacting  finality  only  in  the  matter  ot  the  actual 
assessment  of  the  valuation  of  the  property,  and  as  allowing 
an  appeal  to  proceed  upon  all  questions  of  the  construction  of 
the  Act,  whether  the  contention  is  as  to  the  section  or  clause 
applicable,  or  as  to  the  meaning  of  any  particular  clause  or 
section. 

It  was  apparently  thought  that  the  question  as  to  category 
though  no  doubu  it  would  have  to  be  determined  first,  was  not 
in  itself  a  question  relating  to  the  actual  valuation.  The 
High  Courts  of  Calcutta,  Madias  and  Allahabad  have  taken 
the  same  view  of  the  law  as  this  Court  took  in  56  P.  B.  [SJb 
(1)  and  /.  L.  li.  X  Bom.  610  (2)  is  apparently  the  only  authoi'- 
ity  which  takes  the  contrary  view.  There  is,  therefore,  a  great 
deal  of  authority  in  support  of  the  view  previously  taken  by 
this  Court  and  in  this  view  1  concur  and  would  answer  the 
reference  accordingly. 

\st  June  1918.  Chevis,  J.— 1  fully  recognise   that  there    is    a  considerable 

weight  of  authority  in  favour  of  the  view  of  my  leiraed 
brother  Scott- Smith,  but  still  I  am  unable  to  see  how  wo  are  to 
hold,  in  face  of  what  seems  to  me  the  voiy  clear  words  of 
section  12,  that  the  decision  of  the  First  Court  is  not  final, 
both  as  regards  the  category  of  suit  and  the  tinal  valuation. 
Toe  law  may  be  hard,  but  it  must  be  administered  as  it  stands. 

The  Court  has  to  value  the  suit  for  purposes  of  Court- 
fee.  In  order  to  do  so  the  first  question  is  to  deter. niua  the 
category.  This  will  settle  whether  the  fee  is  to  bj  calcalated 
on  the  market-value  or  on  the  revenue  If  oi  the  revenue  the 
next  question  is  to  ascertain  what  the  revenue  is.  The  next  ia 
all  a  matter  of  simple  arithmetic.  Now  it  seems  to  me  that 
all  the  above  questions  are  questions  relating  to  valuation  for 
the  purpose  of  determining  the  fee  to  be  charged  on  the  plaint. 
If  they  do  not  relate  to  such  valuation  then  to  what  do  they 
relate?  Tbey  must  relate  to  something.  If  the  question  of 
Court-fee  had  not  arisen  the  lower  Court  need  not  have  oon- 
sidered  the  matter  at  all.  The  question  did  not  arise  for 
purpose  of  jurisdiction, 

(1)  50  P.  R.  1895  (288)  {Bawa  Mangal  Das  v.  Mariiijin  Dass). 

(2;  (186G)  /.  L,  li,  10  flow. 610  {I'\U.)  {Vilkal  Knslma  v.  Bat  Krishna). 
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Let  us  suppose  a  country  with  Deputy  Commissioners  of 
Districts  aud  Commissioners  of  Divisions,  as  in  India,  where 
income-tax  was  levied  for  th^  first  time.  Suppose  the  legisla- 
tuz'e  provided  that  all  earned  incomes  should  be  taxed  at  5  per 
cent,  aud  all  unearned  incomes  at  10  per  cent,  and  that  every 
question  relating  to  the  amount  of  income-tax  to  be  paid 
by  any  individual  was  to  be  decided  by  the  Deputy  Commis- 
sioner, whose  decision  was  to  be  final.  Then  in  order  to 
determine  what  tax  any  individual  should  pay  the  Deputy 
Commissioner  would  have  to  decide  (1)  what  was  his  income 
and  (2)  whether  it  was  earned  or  unearned.  The  rest  is  mere 
arithmetic. 

Could  any  one  claim  a  right  of  appeal  to  the  Commis- 
sioner against  the  Deputy  Commissioner's  decision  that  his 
income  was  unearned  ?  Not  as  far  as  I  can  see,  for  the 
question  would  be  one  relating  to  the  amount  of  tax  he  should 
pay. 

I  would  add  that  some  of  the  rulings  quoted  go  even 
further  than  holding  that  the  First  Court's  decision  is  not 
final  as  regai'ds  the  question  of  category,  eg.,  28  All-  411  (I). 
With  all  due  respect  1  submit  that  the  result  of  these  rulings 
is  to  make  section  12  a  dead  letter  altogether. 

I  think  10  Bo.  OiO  (2)  is  a  perfectly  correct  interpret- 
ation of  the  law,  except  that  I  would  demur  from  the  final 
words  of  that  judgment  which  lay  down  that  because  no  appeal 
lies  the  matter  is  open  to  revision.  When  the  legislature 
deliberately  provides  that  the  First  Court's  decision  is  final 
I  think  the  meaning  is,  not  merely  that  there  is  to  be  no  appeal, 
but  that  the  decision  is  not  open  to  attack  in  any  way,  either  by 
revision  or  appeal. 

As  the  Full  Bench  is  divided  I  think  the  matter  should 
be  laid  before  the  Full  Court,  if  the  learned  Chief  Judge 
approves. 

The  judgments  of  the  Pull  Court  were  as  follows  : — 

Sir  Henby  Rattigan,  C.  J,— The  facts  of  the  case  are  oq/t  n  i  igig 
stated  fully  in  the  order  of  the  Division  Bench  (Chevis  and 
Broadway,  J  J.),  dated  the  I9th  March  1918  and  the  question  re- 
ferred by  that  bench  to  the  Fail  Bench  was  "  whether  /.  L. 
"i2.  XBom.  610  (2)  or  56  P.  It.  1895  (3)  lays  down  the  correct 
"  interpretation  of  section  12  of  the  Court  Fees  Act,  1870  i*  " 

(1)  a906j  /.  L.  R.  28  All.  411  ifihasi  Ram  v.  Hargobind). 

l2j  (18bG>  I:  L.R.  10  Bom.  (510  {F.  B.)  {Viihal  Krtslmav.Bal  Krislina). 

{3)  tQ  P.R.  1895  {Bawa  Manyal  Das  v.  Narmjin  Das)i 
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The  Fall  Bench,  which  sat  to  decide  this  questiou,  com- 
prised the  Judges  who  had  made  the  reference  and  Scott- 
Smith,  J.,  but  the  learned  Judges  were  unable  to  agree  upon 
the  answer  to  be  given  to  the  question  before  them,  Che  vis  and 
Broadway,  JJ.,  being  of  the  opinion  that  when  the  Court 
determines  the  fee  chargeable  under  Chapter  111  of  the  Court 
Fees  Act  on  a  plaint  or  memorandum  of  appeal  the  question  as 
to  the  category  in  which  the  suit  or  appeal  falls  is  one  relating 
to  valuation  for  the  purposes  of  such  determination  and  that  the 
decision  of  the  Court  upon  that  question  is  final  for  all  purposes 
between  the  parties  ;  Scott-Smith,  J.,  on  the  other  hand,  hold- 
ing that  upon  the  weight  of  the  authorities  as  well  as  upon  the 
true  construction  of  the  words  of  section  12  of  the  Act,  the 
decision  of  a  Court  when  determining  the  valuation  of  a  suit 
for  the  purposes  of  the  section,  is  open  to  appeal  in  so  far  as 
it  decides  the  category  in  which  the  suit  is  to  be  placed  and 
is  final  only  as  to  the  valuation  of  the  suit  if  the  decision  upon 
the  other  question  is  correct.  In  consequence  of  this  difference 
of  opinion  and  in  view  of  the  fact  that  No.  56  P.  B.  I8c)5  (1) 
had  beau  decided  by  two  Judges  of  this  C3art,  it  was  deemed 
advisable  to  refer  the  question  of  law  involved  to  a  Full  Court 
for  determination. 

The  question  ha^  now  been  argued  at  length  before  the  Fall 
Court  and  the  authorities  bearing  on  the  subject  are  all  refer- 
red to  in  the  judgments  of  the  three  Judges  who  constituted 
the  Full  Bench.  It  is  admitted  that  the  authorities  which 
support  the  opinion  of  Scott-Smith,  J.,  are  numerous  and  re- 
present the  opinions  of  various  learned  Judges  of  the  ditferent 
High  Courts  and  of  this  Court.  These  authoritius  are  practi- 
cally unanimous  and  the  only  direct  decision  per  contra  is  that 
reported  in  Z.  L  B.  X.  Boui-  6l0  (2). 

Before  proceeding  I  might  here  observe  that  the  last  men- 
tioned decision  is  not  altogether  self- consistent  and  further  that 
the  view  there  taken  that  an  order  of  a  Court,  though  not 
open  to  challenge  on  appeal,  may  yet  be  revised  by  the  High 
Court,  has  not  been  accepted  by  Chevis,  J.,  who  otherwise 
follows  that  authority.  So  far  then  as  authority  goes,  the 
question  before  us  would  appear  to  be  no  longer  open  to  doubt 
and  I  confess  that  in  such  circumstances  I  am  reluctant  to  take 
a  view  contrary  to  that  which  has  received  the  approval  at 
different  times  and  in  dilfereut   Courts  of  a  lai'ge   number  of 


(1)  56  P.  R.  1895  {Bawa  Mangal  Das  v.  Narinjin  Das)* 

{2)  (1886)  /,  L.  B.  10  Bom.  610  {t\  U.)  {Vitlial  Krishna  v.  Dal  Krishna) 
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learned  Judges.  It  is  urged,  no  doubt,  that  none  of  j  these 
authorities  gives  "  reasons  "  for  the  decision  arrived  at  and 
that  consequently  their  value  is  considerably  lessened.  This 
argument  does  not  commend  itself  to  me,  as  I  have  no  reason 
to  doubt  that  these  decisions  were  given  only  after  full  con- 
sideration of  the  words  used  by  Legislature  in  section  12  of  the 
Act. 

The",  preponderating  weight  of  the  authorities  being  thus 
in  favour  of  the  correctness  of  the  decision  in  56  /-'.  B.  1895  (1) 
the  question  remains  whether  apart  from  those  authorities  the 
view  taken  by  Chevis  and  Broadway,  -U.,  or  that  taken  by 
Scott-Smith,.!.,  is  correct  ?  After  giving  every  consideration 
to  the  arguments  addressed  to  us  and  to  the  reasons  given  by 
the  learned  Judges  in  support  of  their  respective  views,  I  find 
myself  in  entire  agreement  with  the  opinion  expiessed  by 
Scott-Smith,  J. 

It  must  be  remembered  that  the  words  whicli  we  have  to 
construe  occur  in  |a  fiscal  enactment  and  in  a  section  which  is 
in  many  respects  almo.st  penal  in  its  character.  They  must 
therefore  be  construed  strictly  and  must  not  be  allowed  wider 
scope  than  their  strict  literal  meaning  warrants  (see  /  L.  R.  10 
Cal  232  (2),  4  5oj>i.  515  (3),  J 6  IF.  E.  208  (4).  The  words 
"  every  question  relating  to  valuation"  must  therefore  be  taken 
to  mean  every  question  directly  and  immediately  relating  to 
valuation,  or,  in  other  words,  to  the  appraisement  of,  or  fixation 
of  value  upon,   any  particular  plaint  or  memorandum  of  appeal. 

Now  before  a  Court  can  decide  what  is  the  actual  value 
for  purposes  of  Court-fee  of  a  plaint  or  memorandum  of  appeal 
it  must  obviously  have  regard  to  the  nature  of  the  suit  or 
appeal  before  it,  and  decide  under  what  category  or  class  that 
suit  falls,  that  is  to  say,  it  must  decide  what  sort  of  suit  or 
appeal  it  is  and  upon  what  lines  the  Court  should  proceed  to 
value  the  suit,  or  appeal,  and  when  it  has  decided  these  points 
with  reference  to  section  7,  and  its  various  clauses,  it  has  then 
to  proceed  to  decide  what  is  the  actual  value  of  the  plaint  or 
memorandum  before  it.  1  cannot  agree  that  the  first  question 
is  one  directly  relating  to  valuation  simply  because  it  is  one 
which  a  Court  must  necessarily  decide  before  it  can  place  a 
value  on  the  suit  or  appeal.  It  appears  to  me  a  question  stand- 
ing by  itself  and  antecedent,   as    Scott  Smith,  J.    expresses  it, 

(1;  56  P.  R.  1895  {Baua  Manqal  Das  v.  Narinjin  Das) 

(2)  {1884j  I.  L.  R.  10  Cal.  274  (282;  {Anonymous  Case). 

(3^  (1880j  /.  L.  R.  4  Bom.  515  (F.  B.)  [Dayachand  v.  Hemchand). 

(4)  (I87lj  16  W.  R.  208  ^PoH  Canning  Land  Company}. 
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to  the  determination  of  the  actual  value.  To  take  an  illustra- 
tion. Suppose  the  Legislature  to  enact  a  rule  to  the  effect  that 
*'  every  question  of  necessity  in  respect  of  au  alienation 
"  shall  be  deemed  fo  be  a  question  of  fact  and  the  decision 
"thereon  of  the  Court  of  the  first  instance  shall  be  final.  "  In 
a  suit  between  A  and  B,  A  sues  for  a  declaration  |that  a  sale 
effected  by  X,his  father,  in  favour  of  B  is  not  binding  upon  his 
reversionary  rights  inasmuch  as  the  sale  was  effected  for  nn- 
necessaiy  purposes,  B  pleads  that  A  and  X  are  Muhammadana 
and  bound  by  Muhammadan  Law  and  do  not  follow  custom  and 
that  therefore  no  question  of  necessity  arises.  The  Court  pro- 
ceeds to  determine  the  question  whether  custom  or  Muham- 
madan Law  is  applicable,  and  finding  that  custom  applies,  pro- 
ceeds to  dispose  of  the  plea  of  necessity  and  holds  that  no 
necessity  is  proved. 

Now  in  a  case  such  as  this,  before  the  Court  cm  decide 
the  question  whether  there  was  or  was  not  "necessity,'*  it 
must  obviously  determine  whether  the  parties  are  bound  by 
custom  or  Muhammadan  Law.  But  I  cannot  believe  that  its 
finding  with  respect  to  this  question  would  be  held  to  be  final, 
simply  because  the  Legislature  had  enacted  that  its  finding  on 
the  question  of  necessity  is  tj  be  regarded  as  final. 

In  the  case  before  us,  if  we  were  to  hold  that  the  decision 
of  the  Court  as  to  the  category  or  class  in  which  a  particular 
suit  or  appeal  falls  it  to  be  final  betjveen  the  parties  as  pro- 
vided in  section  12  of  the  Act,  no  matter  how  absurd  or  errone- 
ous such  decis'on  might  be,  anomalous  results  would  follow. 
For  example  an  owner  of  a  house  sues  to  recover  the  same 
from  the  defendant,  whom  he  alleges  to  be  trespasser.  The 
Court  quite  erroneously  holds  that  the  suit  is  one  falling  under 
clause  (XI)  of  section  7  of  the  Act,  in  other  words,  a  suit  be- 
tween landlord  and  tenant,  and  that  the  Court-fee  chargeable 
is  according  to  the  amount  of  rent  payable  for  the  year  next 
to  the  date  of  presenting  the  plaint.  This  decision  is  palpably 
wrong,  but  if  the  pUintiff  refuses  to  pay  the  Court-fee  as  esti- 
mated, his  plaipt  will  be  rejected,  and  if  he  files  an  appeal, 
upon  the  view  taken  in  /.  L.  R.  X  Bom.  610  (1),  he  cannot 
challenge  the  decision  of  Court  upon  a  matter  which  is  vitally 
important  to  himself,  quite  irrespective  of  the  question  of  the 
amount  to  be  paid  as  Court-fee.  The  result  then  is  that  as  a 
consequence  of  a  palpably  wrong  decision  the  plaintiff  must  in 
law  be  taken  to  be   the  landlord  of   tlie  defendant,    a   position 


(1)  (1886)  /.  L.  R.  10  Bom.  610  (F.  B.)  (Vithal  Krishna  v.  Bal  Krishn 
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contemplated  neither  by  himself  nor  by  the  defendant.  This 
is,  of  course,  an  extreme  case,  but  I  refer  to  it  as  illustrating 
possibilities  which  could  not  haye  been  contemplated  by  the 
Legislature.  In  answer  to  this  it  is  argued  that  in  any  event 
there  may  well  be  cases  of  great  hardship  to  plaintiff,  who  is 
compelled  to  pay  a  very  large  sum  of  money  on  Court-fee  by  a 
Court  which  has  erroneously,  but  finally,  decided  the  value  of 
the  plaintiff's  suit.  This  may  be  so,  but  I  cannot  see  that,  be« 
cause  hardships  of  one  kind  may  occur,  we  are  justified  in 
doubling  the  possibilities  of  hardships  by  creating  others  of  an 
entirely  different  character. 

Nor,  -with  every  respect",  am  I  able  to  appreciate  the  argu- 
ment that  the  Legi-slature  could  not  have  intended  to  make 
merely  the  appraisement  of  the  suit  final  bocause,  once  the  suit 
has  been  held  to  fall  within  a  particular  category  or  class, 
such  appraisement  is  only  a  matter  of  arithmetical  calculation. 
No  doub^,  this  may  be  so  in  many  cases,  but  in  many  others 
the  Court,  even  after  it  has  held  the  suit  to  be  one  of  a  parti- 
cular class,  has  to  decide  questions  which  are  immediately  rele- 
vant to  the  question  of  valuation  but  which  are  in  no  sense 
merely  matters  of  arithmetical  calculation.  It  may,  for  example 
have  to  determine  the  market-value  of  the  property  iu  suit, 
Csection  7,  clauses  III  and  V  (cZ)  and  (e)  ),  or  the  amount  of 
land  revenue  assessed  on  the  land  in  suit,  (section  7,  clause  V 
(a),  {b)  and  (c)  ),  or  in  some  cases  the  value  of  land  similar 
to  the  land  in  suit  in  the  neighbourhood  (section  7,  cliuse  V 
(c)  ),  or  in  the  case  of  an  award,  the  actual  amount  or  value 
of  the  property  in  suit,  (section  7,  clause  X  {d)  ).  Again,  in 
certain  cases  it  may  be  necessary  for  the  Court  to  issue  a  com- 
mission for  inquiry  as  to  annual  nett  profits  or  the  market- 
value  of  the  land,  house  or  garden  in  suit,  (section  9).  In  all 
such  cases,  the  matters  referred  to  are  immediately  relevant  to 
the  appraisement  of  the  property  in  suit  ;  they  are  all  ques- 
tions of  fact  and  tbeir  determination,  though  it  may  occa- 
sionally necessitate  elaborate  inquiry,  is  presumably  within 
the  competence  of  a  Court  of  first  instance.  The  L3gislature 
has,  therefore,  thought  fit  to  make  the  decision  ^of  the  Court 
thereon  Bml.  But  the  question  wliether  a  particular  suit  falls 
within  a  specified  category  or  class  is  not  in  itself  immediately 
relative  to  the  question  of  its  valuation,  and  is  often  one  of 
law  involving  points  of  such  nicety  and  difficulty  that  the 
High  Courts  are  in  many  cases  not  agreed  as  to  the  cate- 
gory in  which  a  suit  should  fall  If,  for  instance,  a  plaintiff 
is  himself  in  joint  possession  of  joint  family    property  and 
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prays  for  a  declaration  and  separate  possession,  does  his  suit 
fall  within  clause  (IV)  (h)  of  section  7  of  the  Act,  (4  Mad. 
Lmi'  J.  Bepmts  HO)  (1),  or  under  article  17  (3)  of  the  '2nd 
schedule  to  the  Act,  7.  L.  R.  8  Gale.  757  (2),  20  Gale.  762  (3))  ? 
Again,  if  A  prefers  an  objection  in  execution  proceedings  to 
the  attachment  of  certain  property  and  upon  the  rejection  of 
his  objection,  brings  a  regular  suit  to  establish  his  right  to 
the  property  and  for  the  removal  of  the  attachment,  is  his 
suit  for  purposes  of  Court-fee,  to  be  deemed  one  under  article 
17  CO  of  the  2nd  schedule  to  the  Act,  (/.  L.  R.  4  Bom.  515  (4), 
9  Bom.  20  (5),  10  Bom.  610  (6),  16  All.  308  (7),  or  under 
pection  7,  clause  fIV)  (r)  of  the  Act,  (/.  L.  R.  2  All.  720  (S)  ; 
80  P.  R.  18S6  (9),  l:l  Gale.  162  (10),  31  Gale  511  (1 1)  ? 

I  cannot  believe  that  it  was  the  intention  of  the  Legislature 
to  aflBx  finality  to  the  determination  of  difficult  questions  of 
law  of  this  kind  by  a  Court  of  first  instance,  nor  can  1  read  the 
words  of  section  12  of  the  Act  as  necessitating  such  a  conclu- 
sion. It  seems  to  me  that  the  decision  of  the  Court  is  final 
under  section  12  only  as  regards  the  actual  appraisement  of 
the  suit  and  the  determination  of  such  questions  as  relate 
directly  and  immediately  thereto,  and  that  the  question  whe- 
ther such  Court  was  right  or  wrong  in  holding  the  suit  to  be 
one  of  a  particular  class  does  not  relate  directly  or  imme- 
diately to  such  appraisement  and  is  open  to  challenge  on 
appeal.  If  the  appellate  Court  holds  that  the  suit  has  been 
rightly  classified  by  the  Court  of  first  instance,  the  latter 
Court's  valuation  must,  of  course,  be  upheld  as  final  ;  but  if, 
on  the  other  hand,  the  appellate  Court  is  of  opinion  that  the 
suit  has  been  wrongly  classified,  the  decision  of  the  lower 
Court  as  regards  valuation  must  necessarily  be  set  aside,  if 
such  valuation  is  different  from  the  valuation  which  would 
have    to  be   placed  on  the  suit  if  rightly  classified. 

For  the  reasons  given,  I  am  of  opinion  that  No.  56  P.  B. 
1895  (12)  lays  down  a  correct  rule  of  law  and  should  be  fol- 
lowed. 

(1)  (1891  i  Mad.  L.  J.  R.  UO^Rcference  under  Court  Fcen  .Act,  section  5). 

(2)  (IKHiJj  /.  L.  R.  8  C.d.  757  {Kirty  Churn  v.  Aiamtli  Nntlt). 

(3)  (1893)  /.  L.  U.20  Cal.  7(12  (Mahandro  Chandra  v.  Axhutosh  Ganguli). 

(4)  (18H0)  /.  L.  R.  4  Bom.  515  (l'\  B.)  {Dayachand  v.  IIc»irhand<. 

(5)  (1881)  /.  L.  R.  9  lion.  20  (Dondo  Sakhnrnm  v.  Govind  Babaji). 

{.%)  {\m\)  I.  L.  R.  10  Bom.  GIO  (F.  B.)(Vilhal  Krishn:i  v.  Hal  Krishna). 
(7;  (1891)  /.  L  li.  1(5  All.  "08  (F.  B.^  {Moti  Singh  v.  Kauui^illa). 
(8)  (18S0)  /.  L.  K.  2  All.  720  {F.  B.)  (Ram  Prasad  v  Sukk  Dtn-. 
(9j  80  P.  R  1886  (Karamud-Din  v.  Jasuant  Singh). 

(10)  (18SG>  /.  L.  R.  13  Cal.  1G2  {Ahmad  Mirza  v.  Thomas). 

(11)  (1903)  31  Cal.  511  {Fulkumariv.  Ghnnslnjam). 

(12)  50  P.  R.  1895  (Uaica  Mungal  Das  v.  Narinjm  Das), 


Fbbruarv,  1910.  ] 


CIVIL  JUDGMENTS-No.  16. 


51 


Ch^vis,  J. — I  have  carefully  considered  the  judgment  of  dOth  October  1918 
the  learned  (Jhief  Judge,  but  I  regret  to  say  that  I  am  unable 
to  alter  my  former  opinion.  While  freely  admitting  that  such 
a  section  as  section  12  must  be  construed  strictly  and  must  not 
be  allowed  a  wider  scope  than  the  strict  literal  meaning  of  the 
words  warrants,  I  still  think  that  we  have  no  right  to  cut 
down  the  scope  of  the  section  below  that  which  is  indicated 
by  the  wording.  The  section  in  my  opinion  covers  every 
question  which  is  one  relating  to  valuation,  and  not  merely 
such  questions  as  directly  and  immediately  relate  to  valuation. 
As  I  have  already  said  in  my  order  of  1st  June  last,  I  regard 
the  question  of  category  as  one  relating  to  valuation,  for  it 
must  relate  to  something,  and  if  it  does  not  relate  to  valuation 
I  am  at  a  loss  to  say  to  what  it  does  relate.  For  had  not  the 
question  of  valuation  arisen,  the  question  of  categoi^y  would 
not  have  arisen. 

Whether  a  particular  question  arises  at  all  in  the  case  may, 
I  should  say,  be  a  question  open  to  attack  on  appeal,  but 
when  there  is  no  doubt  (as  iu  the  present  case)  that  the  ques- 
tion does  arise,  then  I  conceive  the  decision  of  the  Court  on 
that  question  is  final  if  the  question  relates  in  any  way  to 
valuation. 


With  the  greatest  respect  for  the  numerous  authorities 
and  the  opinion  of  the  learned  Chief  Judge,  I  find  myself  con- 
strained to  adhere  t>  my   former  opinion. 

Scott-Smith,  J. — I  liaveread  and  considered  carefully  the    oi  i  QrtohfY  1918. 
judgments    of  the  learned  Chief  Judge  and  Chevis,  J.     I  agree 
entirely    with   the   former  and  have    nothing   to]    add  to    the 
opinioa  delivered  by  me  as  a  member  of  the  Full  Bench  on  28th 
May  19]  8. 


LeRossIGXOL  J  — I  have  read  the  foregoing  expressions  of 
opinion  and  agree  without  hesitation  with  the  views  expressed 
by  the  learned  Chiei  Judge.  "  Valuation  "  in  section  \l  of  the 
Court  Fees  Act  must  be  interpreted  in  its  ordinary  meaning 
which  is  "  appraisement "  and  every  question  of  appraisement 
ia  finally  decided  by  the  First  Court.  Appraisement  is  a  matter 
of  fact  or  fiction,  but  the  category  to  vrhich  the  suit  appertains 
ia  a  matter  of  law. 


U  Nov.  1918. 


Broadway,  J. — I  have  had  the   advantage  of  reading   the     Uh}Kov   1918 
opinions  of  the   learned  Chief  Judge  and  the  other  Judges  com- 
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prising  the  Full  Court  but  after  careful  consideration  I  regret 
that  I  am  unable  to  alter  my  former  views,  although  I  admit 
that  it  is  with  some  hesitation  that  I  veatute  to  adhere  to  my 
former  opinion. 


Full  Bench. 

No.  17 

Before  Hon.  Sir  Henry  Rattigan,  Kt,  CItief  Judge,  Hon. 
Mr.  Justice  Chevis,  Hon.  Mr.  Justice  Scott-Smith,  Hon. 
Mr.  Justice  LeRossignol  and  Hon.  Mr.  Justice  Broad- 
uuy. 

MUSSAMMAT  MIKOR  AND  OTHERS— (Defendants)— 
APPELLANTS, 

Veraus 

CHHAJU  RAM— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  1671  of  1918. 

Custom  -liability  of  ancestral  land  in  the  hands  of  the  nezi  holder  for 
]ust  debts  incurred  by  a  previous  holder  but  not  charged  on  the  land. 

Held,  that  the  rule  laid  down  in  4  P.  R.I913  {F.  B.)  (1),  to  the  effect  that 
where  a  male  proprietor,  g'jverned  by  customarj'  rules,  has  contracted  a 
just  debt  and  dies  leaving  ancestral  property,  such  property  is  not  liable  in 
the  hands  of  the  next  holder  in  respect  of  such  debt,  unless  the  debt  has 
been  expressly  charged  on  the  property,  is  a  correct  exposition  of  the  general 
rule  but  does  not  cover  cases  in  which  the  creditor  can  prove  that  by  special 
custom  the  person  in  possession  of  the  ancestral  property,  which  it  is 
sought  to  attach,  is  the  legal  representative  of  thfi  deceased  debtor  and  that 
the  property  is  deemed  to  be  the  property  of  the  said  debtor. 

Miscellaneous  Second  Appeal  from  the  order  of  Rai  Sahib  Lala 
Biahambar  Dayal,  District  Judge,  Karnal,  dated  the  ith 
December  1915. 

Badar-ud-Din  Kureshi,  for  Appellants. 
Manohar  Lai,  for  Respondent, 

The  judgments  of  the  Court  were  as  follows — 

rt&,»  ^  1  t  ^-.^.ri  Chevis,  J.— This  case  and  the  connected  cases  have  been 

2,hlh  Ocioher  19ig  '  ,  .      ,     , 

referred  to   the  Full  Court  in   consequence   of  certain  doubts 

(I)  4  P.  R.  1913  (F.  B.)  {Jagdip  Singh  t.  Narain  Singh). 
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having  been  expressed  as  to  the  coirectuess  of  the  Full  Bench 
decision  published  as  4  P.  Tx.  1913  (1).  Tlie  only  question  is 
wbethez'  that  decision  is  correct. 

After  listening  to  the  arguments  of  Mr.  Manohar  Lai  who 
urges  that  the  above  ruling  is  incorrect,  I  am  still*  of  opinion 
that  the  decision  of  the  Full  Bench  is  a  perfectly  correct  ex- 
position of  the  general  rule.  The  nature  of  the  holding  of  a 
male  proprietor  governed  by  custom  has  often  been  discussed, 
and  I  do  not  think  it  necessary  to  enter  into  a  fresh  discussion. 
For  the  reasons  already  given  in4P.  B.  1913(1)1  would  hold 
that  the  decision  given  in  that  judgment  is  a  correct  exposition 
of  the  general  rule.  But  it  is  always  open  to  a  litigant  to 
plead  special  custom,  and  I  would  hold  that  the  above  ruling 
does  not  cover  and  (as  the  concluding  paragraph  shows)  does 
not  purport  to  cover  cases  in  which  the  creditor  can  prove  that 
by  special  custom  the  person  in  possession  of  the  ancestral  pro- 
perty which  it  is  sought  to  attach  is  the  legal  representative  of 
the  deceased  debtor  and  that  the  property  is  deemed  to  be  the 
property  of  the  said  debtor. 

Sir  Henry  Rattigan,  U.  J. — I  agree. 

Scott-Smith,  J. — So  do  1. 

Broadway,  J. — I  agree. 

LeRossignol,  J.— P.  ft, -i  of  1913  (1)  decides  an  abstract  thth  October  V^IS 
question  of  custom  and  inasmuch  as  custom  is  concrete  and 
varies  according  to  tribe  and  locality  I  greatly  doubt  the 
de.sirability  or  utility  of  laying  down  abstract  propositions  re- 
lative to  custom.  In  a  question  of  custom,  the  issue  will  always 
be  not :  "  what  should  be  the  custom  ?"  but  "  what  is  the 
custom  practised  ?" 

For  many  years  past,  however,  tbis  Court  on  inductive 
lines  has  sought  to  establish  principles  of  custom;  whether 
that  policy  of  seeking  out  principles  and  extending  custom  on 
their  basis  was  sound  and  whether  the  principles  induced  are 
correct,  it  is  now  far  too  late  for  us  to  retrogress,  for  after 
all  an  unsound  rule  which  is  certain  and  fixed  is  preferable  to 
a  sound  rule  impaired  by  uncertainty. 

One  of  the  principles  established  by  this  Court  and  affirm- 
ed in  P.  U.  4  of  1913  (1 )  is  that  in  agricultural  communities  fol- 
lowing castom,  a  male  owner  of  ancestral  landed  property  had 
only  a  life  interest  in  tliat  property  and  on  his  death  his  interest 
lapses  except  in  certain  ascertained  cases,  e  g,,  when  he  leaves 
a  widow  or  when  he  has  encumbered  the  property  for  suBBcient 
and  legal  necessity. 

(1)  i  P.  B.  1913  (F.  B.)  {Jagdip  Singh  y.  Narain  Singh), 
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This  however,  though  it  is  of  very  wide  application,  is  not 
an  universal  principle  for  we  are  aware  of  cases  even  in  the 
Central  Punjab  where  such  an  owner  has  full  control  of  his 
ancestral  estate,  and  in  the  Western  Punjab  exceptions  to  this 
principle  or  rule  are  very  common. 

In  short,  there  is  no  universal  rale  even  among  tribes  that 
follow  custom  rather  than  their  personal  law  and  what  the 
appellant  asks  us  to  hold  today  is  that  all  the  incidents  of 
the  tenure  of  a  male  owner  of  ancestral  landed  property  are 
not  yet  ascertained  and  that  even  after  his  death  his  estate 
remains  liable  in  the  hands  of  his  success  jr.s-in-title  for  his 
just  though  unsecured  debts. 

As  to  the  equity  of  this  view,  there  can  be  no  question,  and 
if  it  is  correct,  it  constitutes  a  derogation  from  the  principle 
that  the  estate  we  are  discussing  is  a  mere  life  estate. 

Now  my  objection  to  the  ruling  4:  P.  B  1913  (I)  is  that  it 
appears  to  decide  that  the  incidents  of  all  customary  law  are 
indentical  and  it  suggests,  at  any  rate  to  me,  that  in  no  circum- 
stances can  a  creditor  shew  that  his  late  debtor's  ancestral 
estate  is  held  by  custooi  liable  for  that  person's  jast  debts. 

Speaking  extra  judicially,  I  should  say  that  custom,  which 
though  not  always  logical  is  generally  fair,  does  recognise  the 
liability  of  the  estate  for  the  deceased's  just  debts,  and  I  cannot 
believe  thit  in  primitive  times  before  the  Courts  meddled 
with  custom,  the  people  made  any  distino.tijn  between  a  just 
secured  and  a  juat  unsecured  debt.  The  distinction  between 
secured  and  unsecured  debts  is  a  legal  not  a  customary  concept. 

My  conclusion  then  with  all  respait  is,  th  it  P.  R.  4  of 
1913  (I)  is  misleading  in  that  it  lays  down  one  universal 
principle  and  appears  t)  hold  that  all  the  incidents  of  the  tenure 
of  a  male  owner  of  ancestral  lauded  property  have  been  exhaus- 
tively ascertained. 

My  objection  to  the  ruling  would  at  this  late  stage  be 
insignificant,  if  the  ruling  had  clearly  set  forth  that  the  pre- 
valent principle  it  affirmed  could  be  modified  by  proof  of  a  custom 
modifying  that  principle  and  I  am  persuaded  tli  it  had  inquiry 
into  the  actual  custom,  instead  of  a  logical  discussion,  been 
the  method  employed  in  1913,  the  custom  would  in  all  probabil- 
ity have  been  established. 

The  reasons  for  this  belief  of  mine  are,  the  equity  of  the  cus- 
tom contended  for, tho  fact  that  a  widow  is  permitted  by  custom 

(I)  I  /'.  /;.  I'Jl  >  '^b"    I.!  {( iji  i  I  j'ii  (jk  V.  Narain  Singh)*. 
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not  only  to  recognise  a  just  unsecured  debt  of  her  deceased 
husband,  but  to  convert  it  into  a  secured  debt  and  even  to  en- 
croach upon  the  future  rights  of  the  reversioners  to  secure  its 
liquidation.  Moreover,  the  vast  majority  of  the  unsecured  debts 
of  childless  male  owners  appear  to  be  liquidated  without  refer- 
ence to  the  Courts,  whilst  finally,  cases,  in  which  certain  rever- 
sioners refuse  to  share  the  ancestral  estate  of  a  deceased  owner 
with  other  reversioners  equally  entitle  d  until  the  latter  have 
contributed  to  the  unsecured  debts  of  the  de  ceased  liquidated 
by  the  reversioners  in  possession,  must  be  within  the  experi- 
ence of  every  Judge.  If  this  custom  is  established  custom  will 
then  be  not  only  equitable  but  in  confoi  mity  with  all  recog- 
nized systems  of  law.  Such  an  inquiry  into  custom  at  this  time 
will  be  more  difficult,  for  P.  R.  4  of  1913  (1)  and  a  very  few 
cases  which  preceded  it  must  have  disturbed  and  obscured  the 
real  custom,  if  indeed  the  real  custom  is  such  as  1  believe  it  to 
be,  but  the  position  is  not  desperate. 

As  to  the  onus  of  proving  the  custom  contended  for,  it 
cannot,  in  view  of  the  rulings  of  this  Court  for  many 
years,  be  on  other  than  the  party  alleging  it,  at  any  rate, 
in  the  case  of  parties  who  have  not  complete  control  over  their 
ancestral  holding. 

With  the  foregoing  remarks  1  adhere  to  the  opinion  of 
my  learned  brother  Chevis. 


No.  18. 

Before  Hon.  Mr,  Justice  Shadi  Lai. 

MABNA  SINGH,  ETC.— (Defendants)— APPELLANTS, 

Ve7'SiLS 
LADHA  SINGH,  AND  ANOTHER— (Plaintiffs)— 
RESPONDENTS. 
Civil  Appeal  No.  2232  of  1917. 
Punjab  Limitation  Act,  I  of  IdOO—applicable—nhere  alieiior  died  after 
commencement  of  Act. 

Held,  that  the  Punjab  Limitation  Act  1900,  is  applicable  to  suits,  whether 
brought  for  declaration  or  for  possession,  provided  that  the  alienor  has  died 
after  the  commencement  of  the  Act. 

91  P  L.  R.  1000  (2),  44  P.  L.  R.  1907  (3)  and  I2G  /'.  L.  R.  1913  (4), 
referred  to. 

(1)  4  P.  R.  1913  (F.  B.)  (Jaqdip  Singh  v.  Narain  Singh). 

(2)  91  P.  L.  R.  1906  (Rasul  Bakhs^h  v.  Nabi  Bakksh). 

(3)  44  P.  L.  R.  1907  (jamal-ud-Din  v.  Khuda  Bakhsli). 

(4)  126  P.  L.  R.  1913  {Atar  Singh  v.  Allah  Din), 
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90  P.  R.  1904  (F.B.)  (5),  distinguished. 

Held,  consequently,  that  the  present  suit  for  possession,  brought  more 
than  12  years  after  mutation,  tlie  alienor  having  died  in  1916,  was  barrel  by 
limitation. 

Miscellaneous  Second  Appeal  from  the  order  of  Eai  Bahadur  Lala 
Damodar  Das,  District  Judge,  Lahore,  dated  the  lith  July  1917. 

Santanam  and  Moti  Ram,  for  Appellants. 

Moti  Sagar  and  Brij  Lai,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
l^th  March  1918.  g^^^j  L^^^  J.— On  the  1st  of  October  1878  one  Rata  Singh, 

a  collateral  of  the  plaintiff.s,  sold  51  ghuraaons,  6  Jia7ials  and  15 
marlas  of  land  with  a  proportionate  share  in  the  shamilat  to 
the  father  of  the  defendants  ;  and  the  mutation  with  respect 
to  the  alienation  was  effected  on  the  1 7th  March  1886.  Rata 
Singh  died  at  the  end  of  1916,  and  the  present  suit  for 
possession  was  instituted  on  the  lOth  of  February  1917.  The 
Subordinate  Judge  dismissed  the  suit  as  barred  under  the 
provisions  of  the  Punjab  Limitation  Act,  I  of  1900,  taking 
the  date  of  the  mutati  on  as  the  terminus  a  quo  for  the  limita- 
tion prescribed  by  that  Statute-  The  learned  District  Judge 
on  appeal  has  upheld  the  finding  of  the  Court  of  first  instance 
with  respect  to  51  ghumaons,  6  kanals  and  15  marlas  of 
land,  but  as  regards  the  share  iu  the  shamilat  has  remanded 
the  suit  for  redecision  after  an  enquiry  into  the  following 
issues : — 

(1)  '*  whether   mutation  of   shamilat  land  was  made  in 

favour  of  the  vendee,  and  if  so,  when  "  ;  and 

(2)  "  if   no   mutation   was   made,    whether   the  vendee 

took  possession  of  the  shamilat   land,   and,   if   so, 
■when." 

Now,  the  present  record  contains  full  information  upon 
the  first  question,  and  I  have  no  hesitation  in  holding  that 
the  claim  with  respect  to  the  shamilat  land  is  equally  barred. 
The  mutation  order  of  the  17  th  March  1886,  when  read  with 
the  reports  of  the  Patwari  and  Girdawar  Kanungo  loaves  no 
doubt  whSjtever  that  the  entire  land  including  the  proportion- 
ate share  of  the  shamilat  formed  the  subject  matter  of  the 
mutation.  Indeed,  the  khatas  of  the  shamilat  affected  by  the 
sale  are  distinctly  mentioned  in  the  reports,  and  tlie  entries  to 
be  made  with  respect  to  those  khatas  are  also  specified.  Further, 
there  can  be  little  doubt  that   the   vendee   obtained    possession 

(5)  90  P.  R.  1904  {F.B.)  {Sahib  Dad  v.  Rahmai). 
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of  the  entire  property  transferred  to  him  by  the  sale- deed. 
The  period  of  limitation^  therefore,  began  to  run  in  1886,  and 
the  suit,  which  was  instituted  in  1917,  was  clearly  barred  by 
time. 

Mr.  Moti  Sagar  for  the  plaintiffs  argues  that  the  Punjab 
Limitation  Act  was  not  intended  to  have  retrospective  effect, 
and  relies  in  support  of  his  argument  on  the  judgment  of  the 
Full  Bench  in  90  P.  B.  190-i  (I).  Bat  that  ruling  is  clearly 
distinguishable,  because  in  that  case  the  alienor  had  died 
before  the  Act  came  into  force.  As  stated  above,  Bata  Singh, 
the  vendor,  died  ia  1916,  after  the  enforcement  of  the  Act,  and 
it  was  then  that  the  plaintiff's  cause  of  action  for  possession 
arose.  Indeed,  it  has  been  repeatedly  held  that  the  aforesaid 
Act  is  applicable  to  a  suit,  whether  brought  for  declai-ation 
or  for  possession,  provided  that  the  alienor  has  died  after 
the  commencement  of  the  Act,  vide  inter  alia,  91  P.  L.  B. 
1906  (2),  44   P.    L.   B.    1907  (3)  and  126  P.  L.  B.  1913  (4). 

For  these  reasons  I  hold  that  the  Subordinate  Judge  was 
right  in  dismissing  the  suit  as  barred  by  time.  Accordingly 
I  accept  the  appeal  and  setting  aside  the  order  of  the  lower 
Appellate  Oourt  dismiss  the  suit  with  costs  throughout. 

Appeal  dismissed. 


No.  19. 

Before  Hon.  Mr.  Justice  Wilberforce. 

MANGAL  SINQH— (Defendant)— PETITIONER, 

Versus 

HERD  A  RAM— (Plaintiff)— RESPONDENT  . 

Civil  Revision  No.  183  of  1918. 

Civil  PrOi^edure  Code,  Act  V  of  1908,  order  41,  rule  1-— presentation  of 
appeal  without  copy  of  decree,  where  no  decree,  has  been  framed  by  the  lower 
Court— proper  procedure  of  Appellate  Court. 

Held,  that    order  41,  rule  1  of  the  C  jJa  of  Civil  Procedure  has    no 
application  ia  a  casj  where  the  original  Cjurt  h  u  omitted  to  frame  a  decree 
and  the  proper  course  for  the  Appellate  Court  in  such  a  case  ia  to  grant  an 
adjournmeot  until  a  copy  of  the  decree  is  forthcoming. 


(1)  00  P.  K.  1901  (F.B.'.  {Sahib  Dad  v.  Rahmat). 

(2)  91  P.  L.  R.  1906  {Rasul  Bakhsh  v.  Nabi  Bakhsh). 
(.3)  44  P.  L.  R.  1907  {Jamal-ud-Din  v.  Khuda  Bakhsh). 
(4)  12G  P.  L.  R.  1913  {Atar  Singh  v.  Allah  Din), 
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Revision  from  the  order  of  A.  Seyviour,  Esquire,  Senior  Sub- 
wdinate  Judge,  Amritsar,  dated  the  9th  Noremler  1917. 

Badr-ud-Djn  Kureshi,  for  Petitioner. 

Chiman  Lai,  for  Respondent, 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

15^^  April  1918.  Wilp.erforce,   J. — In   this  case  a  Munsif  passed   a   decree 

for  Rs.  48  with  the  order  that  the  decretal  sheet  should  not 
be  prepared  until  the  plaintiff  had  produced  a  succession 
certificate  which  he  wag  ordered  to  do  within  two  months.  No 
decree-sheet  was,  therefore,  prepared  and  there  is  no  inform- 
ation on  the  record  to  show  its  preparation  till  about  the 
middle  of  Augu8^,  the  original  judgment  being  dated  '?4tli 
April.  Meanwhile  on  the  15th  of  May  the  defendant  appealed. 
He  stated  in  his  grounds  of  appeal  his  inability  to  put  in  a 
copy  of  the  decree-sheet,  but  the  Senior  Subordinate  Judge 
on  a  narrow  interpretation  of  Order  XLT,  Rule  I,  Civil  Pro- 
cedure Code,  dismissed  his  appeal  as  not  having  been  properly 
presented.  Against  this  order  the  defendant  subsequently 
applied  for  review,  putting  in  at  the  same  time  a  copy  of  the 
decree'^feheet  which  he  had  obtained  but  this  application  was 
rejected.     He  now  applies  for  revision  to  this  Court. 

It  appears  to  me  that  there  were  many  material  irregu- 
larities in  the  procedure  of  the  lower  Courts.  The  decree-sheet 
should  obviously  have  been  prepared  at  the  time  of  the  judg- 
ment. The  Senior  Subordinate  Judge  considering  the  circum- 
stances of  the  case  should  also  not  have  rejected  the  appeal 
but  should  have  adjourned  the  case  until  a  copy  of  the  decree 
was  forthcoming.  Order  XL  I,  Rule  I,  Civil  Procedure  Code, 
can  have  no  application  in  a  case  in  which  the  original  Court 
has  carelessly  omitted  to  frame  a  decree,  and  the  Senior  Sub- 
ordinate .Judge  should  have  taken  immediate  steps  to  hxye 
the  omission  remedied.  The  case  therefore  appears  to  me 
a  fit  one  for  interference  on  the  revisional  side  and  I  therefore 
accept  the   application   and   remand    the   case    to   the    Sen'or 

Subordinate  Judge  for  disposal   of   the   appeal   on  the    merits. 

Costs  to  follow  the  result.     Stamp-fee  to  be  refunded. 

Revision  accepted. 
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No.  20. 

Before  Hon.  Mr.  Justice  Skadi  Lai  and  Hon.  Mr.  Justice 

Wilberforce. 

MLTSSAMMAT  BHARI— (Defendant)— APPELLANT, 

Versus 

KHANUN,  ETC.— (Plaintiffs)— HAKU,  etc— <(  Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  211  of  1914. 

Casta  a— succession— non-ancestral  land—collaterals  in  ninth  degree  or 
sister— Sivaya  Jats  of  Mauza  Sivaya,  Gnjrat  district— whether  personal  law 
is  applicable. 

Held,  that  plaintiSs,  collaterals  in  the  ninth  degree,  on  whom  the  onus 
lay,  had  failed  to  prove  that  by  custom  among  Sivaya  Jats  of  Mauza  Sivaya, 
Gujrat*district,  they  had  a  preferential  right  to  a  sister  in  succession  to  land 
which  was  non -ancestral  qua  the  plaintiffs. 

35  P.  R,  1909  (1),  referred  to. 
Held  also,  that  Jats  are  presumably  governed  by  agricultural  custom  in  the 
matter  of  inheritance  and  therefore  failure  of  the  plaintifis  to  prove  a  custom 
in  favour  of  their  claim  does  not  lead  to  the  conclusion  that  no  custom 
regarding  succession  to  the  estate  is  applicable  to  the  tribe  and  that  personal 
law  must  be  followed. 

Second  appeal  from  the  decree  of  P.  L.  Barker,  Esquire^ 
Divisional  Judge,  Jhelum  Division,  dated  the  8th  November  1913, 

Oertel,  for  Appellant. 

Ganga  Ram,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Shadi  Lal,  J. — The  relevant  facts  of  this  case  are  set  out  2ith  Avril  1918. 
in  the  order  of  remand  dated  the  25th  May  1917  which  must 
be  read  as  a  part  of  this  judgment.  The  question  for  determina- 
tion is  whether  the  plaintiffs,  the  collaterals  of  one  Gaman,  a 
Sivaya  Jat  ot  Mauza  Sivaya  in  the  Gujrat  district,  should,  or 
should  not,  be  preferred  to  his  sister  in  the  matter  of  inherit- 
ance to  his  landed  estate.  Now,  considering  that  the  property 
has  not  been  proved  to  be  ancestral  qua  the  plaintiffs,  that 
they  are  collaterals  in  the  9th  degree,  and  that  there  is  no 
entry  in  the  Biwaj-i-avi  favouriug  their  succession,  we  concur 
in  the  view  taken  by  Sir  William  Clark  in  35  P.  B.  1909  (1) 
that  the  onus  is  on  the  collaterals  to  establish  a  custom  that 
they  are  entitled  to  exclude  the  sister. 

It  is  perfectly  clear  that  the   plaintiffs  have  not  adduced  a 
single  instance  to  show   that  the   collaterals  of    the  9th  degree 

(1)  35  P.  R.  1909  (Bholi  V.  Kahna). 
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exclude  a  sister  from  succession  to  non-ancestral  property.  The 
Conrt  of  first  instance  appointed  a  Munsiff  to  make  a  local 
enquiry  into  the  question  of  custom,  and  the  report  submitted 
by  him  discloses  no  precedent,  judicial  or  otherwise,  in  support 
of  the  plaintiffs'  claim. 

It  is,  however,  contended  that  on  failure  to  establish  the 
custom  set  up  by  them  the  plaintiffs  can  fall  back  upon  the 
persoaal  law  as  furnishing  the  rule  for  decision.  To  this 
contention, we  aie  unable  to  accede.  It  must  be  remembered 
that  the  parties,  who  are  Jats,  are  governed  presumably  by 
agricultural  custom  in  the  matter  of  inheritance  ;  and  indeed 
they  appear  to  have  placed  their  reliance  upon  castom.  In  these 
circumstances  the  plaintiffs'  failure  to  prove  a  custom  in  favour 
of  their  cUim  does  not  lead  to  the  conclusion  that  no  custom 
regarding  succession  to  the  estate  is  applicable  to  the  tribe  and 
that  the  personal  law  must  necessarily  be  followed.  The  only 
thing  which  can  be  said  is  that  the  custom  set  up  by  the 
plaintiffs  has  not  been  proved,  and  upon  that  finding  their  suit 
should  be  dismissed. 

[The  remainder  of  the  judgment  is  not  required  for  the  purposes  of  this 
report- Ed.] 

Appeal  accepted. 

No.  21, 

Before  Hon.  Mr.  Justice  Che  vis. 

RAHMAT  BEG— (Plaintiff)— APPELLANT, 

Versus 

MUS3AMMAT  SHAH  BEGAM  AND  OTHERS- 
(Defendants)— RESPONDENTS, 

Civil  Appeal  No.  1471  of  1917. 

Jurisdiction— proper  valuation  of  suit  for  restitution  of  conjugal  rights 
against  the  icife  and  injunction  against  her  relations-ancillary  relief— 
Munsiff,  1st  Class. 

//cW,  that  the  proper  valuation  for  a  suit  for  reslitutiou  of  conjugal 
rights  against  the  wife  and  for  an  inj  unction  against  her  father  and  other 
relatives  is  that  for  the  principal  claim,  the  restitution  of  conjugal  rights 
{viz.,  Ks.  200  for  purposes  of  Courl-fee  and  Rs.  1,000  for  purposes  of 
jurisdiction)  the  claim  for  an  injunction  being  merely  an  ancillary  or  incid- 
ental relief  and  consequently  a  Munsifi,  Ist  Class  had  juris  liclion  to  bear  the 

BUit. 

28  P.  VV.  fJ.  1916  (1),  referred  to. 


(1)  28  P.  W.  U,  1916  :  33  Indian  Cases,  1002   {ilussammat  Bhani   v 
Bansi). 
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Miscellaneous  Second  Appeal  from  the  order  of  G.  A.  Barron^ 
Esquire,  Additional  District  Judge,  Lahore,  dated  the  20<7i 
March  1917. 

Mohsin  Shah,  for  Appellant. 

Niaz  AH,  for  Respondents. 

The  judgment  of  the  leai'ned  Judge  was  as  follows  :  — 

Chevis,  J. — This  is  a  suit  by  a  husband  who  claims  a  2'dth  Awil  1918. 
decree  against  his  wife  for  restitution  of  conjugal  rights,  and 
an  injunction  against  her  father,  mother  and  two  brothers 
restraining  them  from  preventing  her  return  to  him.  The 
First  Court  having  decreed  the  claim  the  wife  appealed  to  the 
Distict  Judge,  and  on  her  behalf  it  was  urged  that  as  the  value 
of  the  decree  for  restitution  alone  was  Rs.  1,000,  the  value 
of  the  whole  suit  including  the  injunction  must  be  over  Rs.  1,000, 
and  so  the  case  was  beyond  the  jurisdiction  of  the  First  Court 
and  the  plaint  was  under-stamped. 

The  learned  District  Judge  held  these  pleas  sound  and 
reversed  the  First  Court's  decree  and  ordered  the  plaint  to  be 
returned  for  presentation  to  a  Court  of  competent  jurisdiction 
after  making  up  stamp. 

The  plaintiff  appeals  to  this  Court.  The  wife's  mother  is 
now  dead,  so  I  strike  her  name  off  the  i^ecord.  1  think  the 
learned  District  Judge  is  wrong,  28  f".  W.  It.  16  (I),  is  an 
authority  for  holding  that  the  claim  for  an  injunction  is  merely 
an  ancillary  and  incidental  relief.  Further  1  note  that  in  the 
rules  made  by  the  Chief  Court  with  the  sanction  of  the  Local 
Government,  we  find  "  suits  in  which  the  plaintiff'  in  the  plaint 
•'  asks  for  a  decree  against  the  other  pai  ty  to  the  alleged 
"  marriage,  either  alone,  or  icith  other  defendants,  for  restitution 
"  of  conjugal  rights  "  are  valued  at  Rs.  2  jO  for  purposes  of 
Court- fee  and  at  Rs.  i,000  for  purposes  of  Suits  Valuation  Act 
and  Punjab  Courts  Act. 

Now  nobody,  but  the  wife   herself  can   restore  the  conjugal 
rights,   so  as  against  other   defendants   to  such  a  suit  the  claim  ,:  ...L /s\'G 

could  only  be  for  an  injunction. 

The  learned  pleader  for  the  respondents  points  to  section  7, 
clause  4  (d)  of  the  Court  Fees  Act,  but  that  relates  to  suits  in 
which  the  main  relief  is  an  injunction. 

I  hold  that  the-First  Court  had  jurisdiction  to  try  the  case, 
and  that  the  plaint  is  sufficiently  stamped.  I  therefore  accept 
this  appeal  and  reversing  the  District  Judge's  decision  I  return 

(1)  28  P.  W'i  R.  1910,  iMussammat  Bhani  v.  Bansi). 

<  ) 
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the  case  to  him  for  decision  of  the  appeal  oa  the  merits. 
Stamp  on  appeal  to  this  Court  to  be  refunded,  other  costs  in  this 
Court  to  follow  the  event. 

Appeal  accepted. 


No.  22. 

Before  Hon.  Mr.  Justice  Scott-Smith. 

SHEOPAT  RAI-(Jddgment-Dbbtou)—APPELLANT, 

Versus 

HARAKCHAND— (Deokee-holder)— RESPONDEN'T. 

Civil  Appeal  No.  3285  of  1915. 

Cicil  Procedure  Code,  Act  V  of  1908,  section  10  and  order  21,  rules  G 
and  7 — whetlier  Executing  Court  can  question  the  jurisdiction  of  the  Co'irt 
which  passed  the  decree. 

An  ex-parte  decree  passed  by  a  Munsili  in  District  Purnea  was  sent  for 
execution  to  the  MunsifE  of  Ilissar.  The  judgment-debtor  objected  to  the 
decree  being  executed  against  him  oa  the  ground  that  it  was  void  and 
contrary  to  the  provision  of  section  10  of  the  Code  of  Civil  Procedure. 

Held,  that,  having  regard  to  the  provisions  of  order  21,  rule  7  of  the 
present  Code  of  Civil  Procedure  (which  omit  the  words  "or  of  the  jurisdic- 
tion of  the  Court  which  passed  it"  which  appeared  in  the  corresponding 
section  225  of  the  former  Code),  au  Executing  Court  has  now  no  power 
to  question  the  jurisdiction  of  the  Court  which  passed  the  decree  under 
execution. 

I.  L.  R.  38  Bom.  191  (1),  followed. 

15  Indian  Cases  832  (2),  I.  L.  R.  15  Boin.  210  (3j,  I.  L.  R.  17  All.  478 
(4),  I.L.  R.  28  All.  137  (41)  (5)  and  L.  R.  32  I.  A.  23,  distinguished. 

Miscellaneous  second  appeal  from  the  order  of  Kkau  Sahib  Mirza 
Zafar  Ali,  District  Judge,  Rissir,  dated  the  2bth  Aiiyust  1915. 

N.  C.  Pandit,  for  Appellant. 

Mukand  Lai  Puri,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :^ 

30*^  Auril  1918.  Scott-Smitu,  J.— This  is  au  appeal  bj  the  judgment-debtor 

from  the  order  of  the  lower  Court  allowing  execution  of  a 
decree  to  proceed  against  him.  The  decree  was  an  ex-parte 
one  passed  by  a  Munsif  in  District  Parnea  on  the  23rd  Decem- 
ber 1914.     The  decree  was  sent   for  execution   to    the   Munsif 


(1)  (1913;  /.  L.  R.  38  Bovi.  194  (Hari  Govind  v.  Narsingrao), 

(2)  (1911)  15  Indian  Cases  832  {Topanravi  v.  Tek  Chand). 

(3)  (1890)  /.  L.  R.  15  Donu  216  {llaji  Musa  Uaji  Ahmed  v.  Purmanand). 

(4)  (1895)  /.  L.  R.  17  All.  478  {Imdad  Aliv.  Jugan  Lai). 

(5)  (1905)7.  L.B.  28  AU.   U7  {in)  {Uanuvian  Prasad  v»  Muhammad 

lahaq). 
(6)  1904}  L.  R,  32  i.  A.  23  {Khiarajmal  v.  Daim). 
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of   Hiasar   under   the   provisions    of   order   XXI,  rale  6,    Civil 
Procedure  Code,     The  judgment-debtor  objected    to  the  decree 
being   executed  against   him   on    the    ground  that  it  was   void 
and  contrary  to  the  provisions   of   section    10   of   the  Code   of 
Civil   Procedure.     The  Munsif,   however,  held  that  it    was  not 
open  to  him  to  go  into  the  question  of  the  validity  of  the  decree 
and  disallowed  the  objection.     His   order   having   been    upheld 
by  the  District  Judge  the  judgment-debtor   has    filed    a   second 
appeal  in  this  Court,  and  on  his  behalf  the  ruling  reported  in  XV 
I.    C.   832  (1)  is  relied  upon  wherein  it  was  held  that  "  a  decree 
"passed   without   juris iiction    is    incapable   of   execution  and 
"  the   Court  to  which  such  decree  is    transferred   for   execution 
"  is  competent  to    decline  to    execute   it.     The    Court    charged 
•'  with   the   execution   of   a    decree   can   c  )nsider   the  question 
"  whether  the   Court  which  pa=?sed  the  dacree  had  jurisdiction 
"  to  pass   it  unless  the  decree  itself     precludes   that  question." 
This  was  a  dejisiou  of  the  Judicial  Commissioner    of    Sind    and 
was   based   upon   cases   reported    as  I.    L.  R.  XV  Bjm    216  (2) 
and  7.  L.  B.   XVII   All   478    (3).     Those   were   rulings    upon 
section   225   of   the    former  (Jode  of  Civil    Procedure  which  i.s 
now  represented  by  order  XX[,  rule  7  of  the  present  Code.     The 
present  Cole  omits  the  words   "  or   of  the  jurisdiction    of   the 
Court  which  piSsed   it"  which  were  in  section  2J5  of  the  for- 
mer Code.  Theeifect  of  the  omission  of  these  words  has  been  dis- 
cussed in  I.  L.  B.  XXKVIII  Bom.  194.  (4)  wherein  it  was  held 
'■  that  under  order  XXI,  rule   7  of  the  Civil  Procedure  Code  the 
"  executing  Court  has   no  power   to  question    the    jurisdiction 
"  of   the   Court    which   passed    the    deci-ee    under    execution." 
Mr.  Nanak  Chand  on  behalf  of  the   appellant  admits    that     this 
authority  is   against  him   but  he   questions    the   correctness  of 
it.     He  has   referred   to  I.  L  B.   XXVII I  All  137    (5),  where 
at   page   111   the   following   dictum  of   their  Lordships   of  the 
Piivy   Council    in    the    case   oE    Kkiarajmal   v.  Daim    L.  R.  32 
I.  A.,    23  (.6)  was  quoted : — "  Their   Lordships  agree  that   the 
"sales  caanot   be   treated   as    void   or    now    be   voided  on  the 
"ground  of  any  mere  irregularities    of  procedure   in   obtaining 
"the   decree,  or  in   the  exscutioa  of  them.     Bat,  on  the  other 
"  hand,  the  Conrt  had  no  jurisdiction    to   sell    the    property    of 
"  persons  who  were  not  parties  to  the  proceedings,   or    properly 

(1)  (1911 J  15  Indian  Cases  832  (Topanram  v.  TekChand). 

(2)  (1890)  J.  L.  R.  15  Bom.  21G  {HajiMusa  Uaji  Ahmed  v.  Purmanand), 
^3)  (1895J  7.  L.  R.  17  .4^;.  478  (Imd  I'l  Ali  v.  Jagan  Lai). 

(4)  (1913)  /.  L.  R.  ZSBom.  194  {Hari  Govind  v.  Narsingrao). 

(5)  (1905)  /.  L.  R.  28  All.  137  (141)   {Hanuman  Prasad  v.  Muhammad 

Ishaq). 
(0)  1904  L.  R.  32  1,  A.  23  {Kkiarajmal  v.  Daim). 
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"represented  on  the  record  As  against  such  persons  the 
"  decrees  and  sales  purporting  to  be  made  would  be  a  nullity, 
"  and  might  be  disregarded  without  any  proceecing  to  set 
"  them  aside."  Counsel  aigues  that  in  this  case  also  the 
decree  passed  would  be  a  nullity  and  should  be  disregarded  by 
the  executing  Court.  The  cas(S  are  in  my  opinion  distinguish- 
able In  the  Privy  Council  case  the  persons  whose  property 
was  sold  in  execution  were  minors  who  were  not  properly 
represented  on  the  i^ecord  and  as  against  them  it  was  held 
that  the  decrees  and  sales  purporting  to  be  made  thereunder 
would  be  a  nullity.  In  the  present  case,  on  the  contrary,  the 
del'endant  was  properly  represented  on  the  record  and  the 
Court  had  jurisdiction  to  try  the  suit.  I  am  not  prepared 
to  hold  that  a  decree  passed  contrary  to  the  provisions  of 
section  10  of  the  Civil  Procedure  Code  would  be  a  nullity  and 
can  be  disregarded  in  execution  proceedings.  The  case  in  which 
the  decree  was  pas.^ed  was  tried  ex-parte  and  therefore  no 
objection  was  raised  under  sectioa  10  of  the  Civil  Procedure 
Code.  It  would,  in  my  opinion,  be  anomalous  if  the  defendant 
who  did  not  appear  during  the  trial  of  the  suit  could  raise 
suchan  objection  for  the  first  time  in  execatioa  proceedings. 
1  agree  with  the  decision  in  /.  L,  E.  XXXVIII  Bom.  (1)  above 
quoted  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  23. 

Before  Hon.  Mr.  Justice  S/iacli  Lai  and  Hon.  Mr.  Justice 

Wilberforce. 

GIRDHARI  RAM-(Plaintifp) -APPELLANT, 

Versus 

MUSSAMMAT  SIT  A  BA.I  AND  OTHERS— (Defendants) 

—RESPONDENTS. 

Civil  Appeal  No.  2016  of  19 17. 
Conjugal  rights — restitution  of — refusal  of  minor  wife. 

Held,  that  if  one  or  both  of  the  spouses  is  or  are,  on  account  of  minority 
or  other  reason,  incapable  of  discharging  the  conjugal  duties,  the  Court 
may  refuse  to  grant  a  decree  for  restitution  of  conjugal  rights. 

128  P.  R.  1892  (2)  and  35  P.  R.  18'J4  (3),  referred  to. 

But  the  mere  refusal  of  a  minor  wife  is  not  a  suflicient  ground  for 
the  dismissal  of  the  husband's  suit  for  restitution  of  conjugal  rights 

215  P.  L.  R.  1912  (4),  distinguisLed. 

(1)  (.1913;  /.  L.    R.  38  Bom.  194  [llari  Gorind  v.  Narsingriio\ 
{2)  128  P.  R.  1892  {Kalu  v.  Mussammat  Ai/ha). 

(3)  35  P.  R.  1894  (Dinu  v.  Abdulla). 

(4)  215  P,  L.  R.  1912  {Mussammat  Kalawati  v.  Bukhan), 
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Second  appeal  from  the  decree  of  /•  A-  Ross,  Esqtiire,  District 
Judge,  Bera  Ghazi  Khan,  dated  the  \Qth  May  1917. 

Go!<al  Chand  Naraug,  for  Appellant. 
Ram  Chaud  Manchanda,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Shadi  T;al,  J.— This  appeal  arise.^  out  of  an  acKon  brought  V  th  May  1918. 
by  the  appellant  Girdhari  Ram  for  restitution  of  conjugal 
rights  against  his  wife  Mussaramat  Si  tan  Bai,  and  for  the 
usual  injunction  against  her  maternal  grandmother  and  father. 
The  learned  District  Judge  finds  in  favour  of  the  plaintiff 
both  on  the  factum  and  the  validity  of  tho  marriage.  He  has, 
however,  dismissed  the  suit  on  the  sole  ground  that  Mussammat 
Sitan  Bhi,  who  was  a  minor  at  the  time  of  the  marriage, 
has  now  '■  reached  or  is  reaching  matuiity  and  opposes  the 
"idea  of  being  made  to  live  with  her  husband,"  and  that  the 
Courts  should  not  issue  a  decree  "  disregarding  her  wishes." 
Now,  we  are  clearly  of  opinion  that  this  is  an  erroneous  view 
of  the  law,  and  that  the  judgment  of  the  learned  District 
Judge  must  be  set  aside. 

We  fully  recognise  the  principle  of  law  that  if  one  or 
both  of  the  spouses  is  or  are,  on  account  of  minority  or  other 
reason,  incapable  of  discharging  the  conjugal  duties,  the  Court 
may  refuse  to  graufc  the  decree  for  restitution  of  conjugal 
rights.  To  this  category  belo:)g  the  cases  reported  as  i28 
P.  H.  189J  {V)  and  35  P.  R  1891  (2)  relied  upoa  by  Mr. 
Ram  Chaud  Alanohanda  for  the  respondents.  The  learned 
pleader,  however,  places  his  special  reliance  upon  an  unreport- 
ed Single  Bench  judgment  in  Civil  Appeal  No.  125'1  of  1911 
[2>\.b  P.  L.  li.  l'J12j  (3),  which  certainly  contains  certain 
observations  favourable  to  his  contention,  but  a  peiusal  of  the 
entire  judgment  shows  that  the  learned  Judge  was  of  opinion 
that  "  in  the  peculiar  circumstances  of  the  case  the  plaintiff 
'•  was  not  entitled  to  a  decree  at  all,"  If  the  judgment  intend- 
ed to  lay  down  a  broad  proposition  that  the  mere  lefusal  of 
a  minor  wife  affords  a  sufficient  ground  for  the  dismissal 
of  the  husbands  suit  for  restitution  of  conjugal  rights,  we 
must  say  that  with  all  possible  respect  wo  are  unable  'to  accept 
that  view.  Indeed,  any  such  rule  would  lead  to  the  dismissal 
of  practically   every    suit  in  which  the   wife    happens    to   be  a 

(1)  128  P.  li.  1892  (Kalu  v.  Mussammat  Aisha). 

(2)  35  r.  R.  1891   Dinu  v.  AbduUa), 

(3)  215  P.  U  R.  1913  (MussQ-mmat  Kalawaii  v.  Bulihan). 
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minor,  and  that  would  result  in  very  serious  consequences.  It 
roust  be  remembered  that  Mussammat  Sitan  Bai,  though  techni- 
cally a  minor,  has  attained  puberty,  and  it  cannot  be  contended 
that  she  is  an  immature  girl. 

For  the  aforesaid  reasons  we  accept  the  appeal  and 
decree  the  plaintiff's  suit  for  restitution  of  conjugal  rights 
against  Mussamraat  Sitan  Bai,  and  for  injunction  against  the 
remaining  two  defendants  We  direct  Mussammat  Asi  Bai, 
who  contested  the  suit,  to  pay  the  costs  incurred  by  the  plain- 
tiff in  all  the  Courts. 

Appeal  accepted- 


No.  24. 

Before  Hon.  M>\  Justice  Skadi  Ldl  and  Hon.  Mr.  Justice 

Wilberforce. 
MUSSAMMAT  KllADlJA—(^Di£Fd:NDANr)— APPELLANT, 

Versus 

MUSSAMMAT  FIUYA-TUZ-ZOHR A— (Plaintiff)  - 

RESPONDENT. 

Civil  Appeal  No.  2889  of  191 7. 

Minor— suit  by,  after  attaining  majority— to  set  aside  a  judgment  and 
decree  by  reason  of  fraud  or  gross  negligence  of  his  guardian— whether 
competent— where  the  minor  had  attained  majority  when  the  decree  was  passed. 
Held,  that  the  rule  of  law  which  entitles  an  infant  to  impeach  a  decree 
passed  against  him  by  a  separate  suit  on  the  ground  of  fraud  or  gross 
negligence  of  his  guardian  is  not  applicable  where  as  a  matter  of  fact  the 
infant  had  attained  his  majority  before  the  date  of  the  decree,  notwithstand- 
ing that  he  was  a  minor  at  the  time  the  action  was  brought  and  continued 
to  be  a  minor  during  the  major  portion  of  the  period  taken  up  by  the  trial 
of  the  suit. 

/.  L.  R.  39  Mad.  1031  (1),  referred  to. 
Second  appeal  from  the  decree  of  Eii  Sahib  Lata  Diwan  Ghand, 
District  Judge,  Kamal,  dated  the  2Uh  August  1917. 
Pandit  Nanak  Chand  and  Niaz  Ali,  for  Appellant. 
Fazl-i-Hussain,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by  — 

r.f»    1  nr       laiQ  Shadi  Lal,  J.— This  second  appeal  arises  out  of  an   action 

22nd  May  I ^io.  ,,  ,  ,.-,       r         ,^-  j 

brought  by  the  respondent  Mussammat  tidya  for  setting  aside 

a   decree  obtained  against  her   by  the  appellant  Mussiimmat 


(1)  U915)  I.  L.  R.  39  Mad.  1031  {Seshagiri  Rao   v.  Tanguturi  Jagan- 
na(Uiam) 
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Khadija  on  the  28th  of  April  1916.  The  allegations,  on 
which  the  plaintiff  seeks  to  avoid  the  consequences  of  that 
decree,  are  that  she  was  treated  to  be  a  major,  though  she 
was,  as  a  matter  of  fact,  a  minor  up  to  the  12th  April  1916, 
on  which  date  she  attained  the  age  of  majority  j  and  that  the 
decree  was  the  result  of  collusiau  between  her  agent  Muham- 
mad Askri  and  the  then  plaintilf.  The  District  Judge  finds  that 
Mussammat  tidya  attained  majority  on  the  12th  of  April  1916; 
and  holds  that  "in  view  of  the  fact  that  nearly  all  the  pro- 
"  ceediugs  had  ended  during  minority  of  plaintiff,"  she  is 
entitled  to  maintain  the  present  suit.  It  is  beyond  dispute 
that  on  the  date,  on  which  the  decree  was  passed  against  her, 
Mussammat  Fidya  was  not  OLily  represented  to  be,  but  was, 
as  a  matter  of  fact,  an  adalt.  It  is  clear  that  daring  the 
proceedings  of  the  suit  which  resulted  in  the  decree  she  wss 
all  along  treated  as  a  major,  and  indeed  she  appointed  her 
first   cousin   Muhammad    Askri    to   defend   the  suit,   and  also  ' 

signed  a  power  of  attorney  in  favour  of  a  pleader. 

The  cracial  point  for  determination  is  whether  the  plaintiff 
is  entitled  lo  bring  a  separate  suit  to  set  aside  the  judgment 
and  decree  passed  against  her.  The  rule  of  law  is  perfectly 
clear  that  an  infant  is  entitled  to  impeach  a  decree  passed 
against  hiiu  by  a  separate  suit,  provided  that  he  estab- 
lishes that  his  guardian  has  been  guilty  of  fraud  or  gross 
negligence  in  allowing  tlie  decree  to  be  passed  against  him. 
Now,  as  pointed  oat  above,  the  plaintiff  had  attained  the 
age  of  majority  16  days  before  the  date  of  the  decree  in 
question,  and  we  cannot,  therefore,  view  that  decree  as  one 
passed  against  an  infant,  simply  because  the  plaintiff  was  a 
minor  at  the  time  the  action  was  brought,  and  also  continued 
to  be  a  minor  during  the  major  portion  of  the  period  taken 
up  by  the  trial  of  the  suit.  Mr.  Fazl-i-Hiissain  for  the  plaintiff 
ia  unable  to  cite  any  authority  to  the  effect  that  the  right  to 
bring  a  separate  suit  to  set  aside  a  previous  decision  can  be 
claimed  by  a  person  who,  though  an  infant  during  pail;  of 
the  proceedings,  was  undoabtedly  sui  juris  at  the  time  of  the 
judgment.  Upon  general  principles  we  see  no  valid  ground 
for  holding  that  the  decision  in  the  previous  suit  does  not 
operate  as  a  bar  to  the  present  action.  A  Division  Bench  of 
the  Madi'as  High  Court  has  held  that  a  decree  obtained  against 
a  person  treatmg  him  as  a  minor,  while  in  reality  he  was  a 
major  on  its  date,  is  not  a  nullity,  vide  XKXIX  Mad.  lOdl  (I)  ; 

(1)  (1915j  /.  L.  R.  39  Mad.  1031    {Seshagiri  Rao  v.   TangiUuri  Jayan* 
nadham)t 
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and  it  seems  to  us  that  this  role  applies  a  fortiori  <o  a  case 
Tvhere  tlie  person  seeking  to  impeach  the  de3r  ee  was  not  only 
an  adult  but  was  also  treatei  as  such.  It  is  beyond  dispute 
that  it  was  open  to  Mussammat  Fidya  either  to  apply  to  the 
trial  Judge  for  a  review  of  the  judgment,  or  to  impeach  the 
correctness  thereof  by  preferring  an  appeal  to  the  higher 
Court,    but  she  did  not  avail  herself  of  either  of  these  remedies. 

We  consider  that  the  plaintiff  is  not  entitled  to  open  the 
previous  judgment  by  a  new  suit.  We  accordingly  accept  the 
appeal  and  setting  aside  the  decree  of  the  lower  Appellate 
Court  dismiss  the  suit  with  costs  throughout. 

Appeal  accepted- 


Full  Bench. 
No,  25. 

he  fore  Hon.  Mr.  Justice  Leliossignol,  Hon.  Mr.  Juaiice 
Broachvay  and  Hon.  Mr.  Justice  Martlneau.  , 
LEHNA  MAL  SADiK— (Plaintiff^— PfiTITlOiJiliR, 
Versus 

MUSSAMMAT  HAKIM  BIBI  AND  YL'^Ob— (Dbkemunts; 
RESPONDENTS. 

Matriuionial  Case  No.  3  of  i9i8. 

Indian  Divorce  Act,  IV  of  1869,  section  10  et  scq.  — necessity  of  in- 
quiry, even  in  cases  where  there  is  no  opposition  to  the  petition  for  divorce. 

Held,  that  a  decree  of  dissolution  of  marriage  cannot  be  legally'  granted 
merelj'  on  the  ground  that  the  respondent  does  not  oppose  the  petition  and 
that  in  this  case  the  Court  should  have  satisfied  itself  that  there  was  good 
reason  for  the  delay  in  suing,  that  there  was  no  connivance  and  that  there 
had  been  no  condonation. 

Case  referred  by  W.  de  M.  Mulan,  Esquire,  District  Judge,  Our- 
"  daspur,  with  his  letter  No.  339  of  19th  April  1918. 

Petitioner,  in  person. 
Nemo,  for  Respondents. 

The  judgment  of  the  vyju.t  wis  ddli/jrj  1  by  — • 
'ihth  Nov.  1918.  LkRossignol,   J. — The  petitioner  is   present   in  person  but 

the  respondent  and  co-respondent  have  not  been  served. 

We  see  however  no  advantage  in  postponing  tlio  matter, 
for  tho  District  Judge's  decree  cannot  be  contirmed  on  the 
jreeeiit  recuid. 

A  decree  for  dissolution  of  inarriiigo  cannot  bo  legally 
granted  merely  on  the  ground  that  the  respondent  does  not 
oppose  the  petition. 
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The  District  Judge  must  satisfy  himself  that  there  was 
good  reason  for  the  delay  in  suing,  that  there  was  no  conniv- 
ance, that  there  has  I^een  no  condonation.  Not  only  has  he 
failed  to  give  any  consideration  to  these  matters,  but  he  has 
not  even  examined  the  petitioner. 

We  remand  I  lie  proceedings  to  the  Court  below  for  disposal 
accordin<r  to  law. 


Case  remanded. 


No  26. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon. 
Mr.  Justice  Broadivay. 

GANG  A   PERSHAD— (Defendant)— PETlTtONER, 

Versus 

MEGH  RAJ-(PLAiNTiFr)— RESPONDENT. 

Civil  Revision  No  45   of  1915. 

Jurisdiction  {Citil) —Suit  for  a  share  in  offerings  of  a  te.nple  \bu't)— 
whether  competent.  - 

Held,  that  a  suit  for  a  definite  amount  due  to  pkiQlill  as  a  co-sharer  in 
the  offfirings  of  a  temple  (birt^,  realised  by  the  defendant,  is  competent. 

I.  L.  R.  26  Ca!.  356  (1),  12  Cal.  L.  J.  Ti  (2j,  13  Cat.  L.  J.  U9   (3)  and 
15  W.  R.  531  (-1),  distinguished. 

Bevision  of  the  decree  of   J.  K.  M.  Tapp,  Esquire,  Senior  Sub. 
ordinate  Judge,    Kangra,  dated  the  \2th  October   1914. 
Hari  Chand,  for  Petitioner. 
Ganpat  Rai,  for  Respondent. 
The  judgment  of  thu  Court  was  delivered  by  — 

Bhoadvvay,  J.— in  this  case  Megh  Raj,  plaintiff-respon-  20th  May  1918. 
deut,  sued  Gauga  Pershad,  defendant-petitioner,  for  the  sum 
of  Ms.  IJO  alleging  that  to  be  due  to  him  on  account  of 
his  share  in  the  birt  of  the  Nagarkot  temple  at  Bhawau.  He 
averred  that  he,  the  defendant,  and  a  Mussammat  Ishri  had 
beeu  co-sharers  in  the  said  birt  up  to  the  death  of  Mussammat 
Ishri  which  took  place  in  the  earthquake  in  1905;  that  sub- 
sequent to  her  death  he  and  the  defendant  had  beeu  co-sharers 
in  the  said  birt  and  had  beeu  taking  their  respective  shares 
but  that  from  May  19J9  to  May  1912  the  defendant  alone  had 

{!)  (18y9;  /.  L.  /?.  20  Cal.  350  {Kashi  Chandra  v.  Kailash  Chandra), 
[2)  (.I'JlUj  12  Cat.  L.  J.  74  {Gounuoni  Debt  v.  Famhati  Municipality), 
(3;  (li>llj  13  Cal.  L.  J.  lid  [DwarkanaLk  v.  Rampertabj. 
^4>  Uf<7i;  15  \V,  R.  531  {Mugjoo  Fandaen  \.  Ram  Dyal). 
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been  realising  the  offerings  and  had  not  paid  the  plaintiff  his 
moiety.  The  plaintiff  estimated  the  three  years'  income  at 
Rs.  300  Hnd,  allowing  Rs.  80  as  expenditure,  he  claimed  Rs.  110 
as  his  half  share. 

The  Courts  below  held — 

(1)  that  the  parties  were  co- sharers  in  this  ^irt,  and 

(2)  that  the  defendant  had  realised  the  offerings  daring 
the  period  in  suit  which,  amounted  to  Rs.  300  but 
had  not  paid  plaintiff  his  half  share. 

The  plaintiff  was  accordingly  granted  a  decree  for  the 
amount  he  claimed. 

Ganga  Pershad  has  preferred  this  petition  of  revision 
against  the  said  decree  and  the  only  point  for  determination 
is  whether  the  present  suit  lay.  Counsel  for  the  petitioner 
has  referred  us  to  L  L.  R.  XKVI  Cal.  356  (1)  XII  0.  L.  J. 
74  (2),  XIII  G.  L.  J  449  (3)  an  1  XV  W.  R  531  (4),  These 
decisions  are  however  clearly  distinguishable  inasmuch  as 
in  them  it  was  held  that  a  suit  for  a  declaration  that  a 
person  was  entitled  to  a  share  in  religious  offerings  of  this 
nature  did  not  lie  In  the  present  case  Megh  Raj  does  not  ask 
for  such  a  declaration  but  claims  a  definite  amount  due  to  him 
as  a  co-sharer  in  the  said  birt.  The  Courts  below  having  held 
that  he  was  a  cosharer  during  the  period  in  question  we  are  of 
opinion  that  the  suit  lies. 

This  petition  for   revision  is  accordingly   dismissed    with 

costs. 

Revision  dismissed. 


No.  27. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 

Justice  Broadway. 

LALLI  AND  ANOTHER— (Defendants)— APPELLANTS, 

Versus 
SAIN  DITTA  AND  OTHERS— (Plaintiffs) —RES- 
PONDENTS. 
Civil  Appeal  No.  3221  of  1917, 
Limiiadon—exlcnsion  of  time— appeal  against  order  of  Lower  Appellate 
Court   uihich  had  not  been  pronounced  and  of  which  appellant  did  not  become 
cognisant  till  some  months   later— Civil  Procedure  Code,    Act   V  of    1908, 
order  41,  rule  30— Indian  Limitation  Act,  IX  of  1908,  section  5» 

(1)  (1899)  /.  L.  R.  2{]Cal.25Q{Kashi  Chandra  v.  Kailash  Chandra). 

(2)  (1910)  12  Cal.  L.  J.  74  {Gourmoni  Debi  v  I'anihali  Mu7iicipality)> 

(3)  (1911)  13  Cal.  L.  J.  449  {Dwarkanath  v.  Rampertab). 

(4)  (1871)  15  W.  R.  531  {Mugjoo  Pandaen  v.  Ram  Dyal). 
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The  appeal  in  the  Lower  Appellate  Court  was  argued  on  24th  May  1917  ; 
judgment  was  reserved  and  ultimately  issued  under  date  the  2nd  July  1917. 
The  appeal  against  this  judgment  was  filed  in  the  Chief  Court  on  26th  Novem- 
ber 1917.  It  appear6d  that  the  judgment  of  the  Lower  Appellate  Court 
had  never  been  pronounced  in  open  Court  nor  had  any  intimation  been 
gent  to  the  parties  of  any  date  for  its  pronouncement.  Appellant  or  his 
pleader  did  not  discover  what  the  decision  was  till  I3lh  October  1917. 

Held,  that  under  the  circumstances  the  appeal  to  the  Chief  Court  should 
be  held  to  be  within  time, 

MisGellaneous  second  appeal  from  the   order  of  Rat  Bahadur  t 

Lala  Daniodar  Das,  District  Judge,  Lahore,    dated   the  27id   July 
1917. 

Melir  Chand,  for  Appellanta. 

Tiralh  Ram,  for  Respondents. 

The  judgmeat  of  the  Court  was  delivered  by — 

Broadway,  J. — The  facts  of  this  case    are    these: — Hira    ,30^^  Af ay  1918. 
and  Thakar  Singh  were  brothers  being  the  sons  of  one  Chanda. 
Thakar  Singh  apparently  managed  the    affairs   of  the   family 
and  after  the  death  of  Chanda  which  occarred  in  Samhat  F952, 
the  moveable  property  was   divided    but   the   lands   remained 
joint.     Certain  land  in  the  village  of  Thati  Farid,  Kasur  Tahsil, 
had  been  taken  on  mortgage   on  the    16th    of   February  1894. 
This  mortgage   was  effected  in  the  name  of  Thakar  Singh,  but 
the  entire  family  enjoyed    the   profit    thereof.     Thakar   Singh 
died  in  October  1913  and  subsequently   his   sons,   the   present 
defendants,  sold  their  mortgage  rights  to  defendants   3  to  5  by 
a  regii-ieif  d  ceed  of  sale,  dated    the   .3rd   of    September  ,.  1914. 
The  plaintiffs  who  are  the  sons   of   Hira,   instituted    this  suit 
claiming  possession  of  half  of  the  land  on  the   ground   that   it 
belonged  to  the  entire  family.     The  trial  Court  held   that    the 
mortgage  had  been  effected  with  ancestral  funds  and    that  the 
plaintiffs  had  been  taking  a  share  of  the   produce   of  the  land 
ar.d  accordingly  were  entitled   to   possession   of   one  half,     A 
decree  was,  therefore,  granted  to  the  plaintiffs  for  possession  of 
half  of  the  land  mortgaged,  but  it  was  also  ordered  that  defen- 
dants 3  to  5  could  avoid  surrendering  possession  by  paying   to 
the  plaintiffs  the  sum  of  Rs-  1,500  within  one  month.     Against 
this  decree  the  sons  of  Thakar  Singh    preferred    an   appeal   to 
the  District  Judge,  who  agreed   with   the   findings    arrived   at 
by  the  lower  Court  as  to  the  land  having  been  acquired  out  of 
ancestral  funds  and  the  plaintiffs  having  taken  a   share  of   the 
produce  of  the  land  but  held  that  the  decree  for   possession   in 
default   of   the  payment   of  Rs.  1,500    was   not  in   accordance 
"  either  with  the  plaint  or  law."     He  also  held  that  if  the  sale 
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to  defendants  3  to  5  were  held  to  be  bona  fide,  it  would  be  for 
the  defendants  1  and  2  to  pay  the  money.  He  accordingly  re- 
manded  the  case  to  the  trial  Court  under  order  XLI,  rule  23, 
Civil  Procedure  Code. 

Against  this  order  of  remand  the  defendants  1  and  2  the 
sons  of  Thakar  Sirgh  have  filed  this  appeal  through  Diwan 
Mehr  Chand,  and  we  have  beard  Mr.  Tirath  Ram  on  beh.ilf 
of  the  respondents,  plaintiffs.  Mr.  Tiiath  Ram  took  a  prelimi:i- 
aiy  objection  to  the  efPect  that  the  appeal  to  this  Court  was 
barred  by  time  as  having  been  filed  more  than  90  days  after 
the  order  of  remand.  It  appears  that  the  appeal  in  the  Lower 
Appellate  Court  was  argued  on  the  24th  of  May  1917.  Judg- 
ment was  reserved  and  was  ultimately  issued  under  date  t!ie 
2nd  July  1917.  The  appeal  to  this  Court  was  filed  on  the  26th 
of  November  1917,  i.e.,  a  considerable  period  beyond  the 
prescribed  PO  days.  The  appellants  have,  bowever,  filed  two 
affidavits  (I)  sworn  to  by  Lala  Gobind  Ram,  their  pleader  in 
the  Lower  Appellate  Court  and  (2)  by  Lalli,  one  of  the 
appellants.  According  to  tliese  affidavits,  it  appears  that  the 
order  appealed  against  was  never  pronounced  in  aticordance 
with  law.  Lala  Gobind  Ram  some  time  in  July  learnt  that 
his  appeal  had  baen  accepted  and  the  case  remanded.  It  was 
not  however  till  the  !3th  of  October  1917  that  he  discovered 
what  the  exact  decision  of  the  Lower  AppeHate  Co^tt  was. 
Theieupon  he  promptly  communicated  with  his  client,  applied 
for  copies  and  filed  this  appeal.  A  reference  to  the  record 
shows  that  the  provisions  of  Order  XIjI,  rule  30,  Civil  Procedure 
Code  had  not  been  complied  with,  and  further  that  no  intima- 
tion hfid  been  sent  to  the  parties  as  to  the  pronouncement  of 
the  order.  In  these  circumstances,  we  are  of  opinion,  that  time 
should  only  begin  to  run  from  the  13th  of  October  1917  and 
that  the  appeal  is,  therefore,  within  limitation.  In  any  event, 
we  are  of  opinion  that  the  facts  disclosed  constitute  suffii-ient 
cause  within  the  purview  of  section  5  of  the  Limitation  Act 
which  would  justify  nn  extension  of  the  period  prescribed. 
In  these  circumstances,  we  hold  that  the  appeal   is  within  time. 

The  next  point  for  determination  is  whether  the  order  of 
remand  is  justified-  As  to  this  it  is  perfectly  clear  that  the 
decision  of  the  trial  Court  was  not  on  any  preliminary  point 
but  disposed  of  the  case  iu  its  entirety.  With  the  principal 
findings  the  Lower  Appellate  Court  expressed  its  agi cement 
and  directed  an  enquii-y  on  a  la  itter  which  it  was  com. 
petent  to  dispose  of  itself.  SVo  accor  iiugly  accept  this  appeal 
and  set    aside     the    order  of   remand.      The    case   will    go 
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back  to  the  District  Judge  who  will  re-hear  the  appeal 
and  come  to  a  definite  finding  on  the  various  points  raised. 
The  District  Jadge  will  of  course  be  entitled  to  remand  any 
matter  under  Order  XLf,  rule  25,  Civil  Procedure  Code,  should 
he  consider  such  a  course  necessary.  Costs  in  this  Court 
wiH  follow  the  event.  The  attention  of  the  District  Judge 
is  drawn  to  the  fact  that  the  decree  drawn  up  by  the  trial 
Court  is  not  in  accord  with  the  judgment.  The  trial  Court  iu 
its  judgment  held  that  defendants  3  to  5  could  avoid  giving 
possession  of  the  land  by  paying  the  plaintiffs  the  sum  of 
Rs.  1,500  whereas  in  the  decree  the  plaintiffs  are  declared 
liable  to  pay  Rs.  1,500  as  a  condition  precedent  to  obtaining 
possession, 

ApjpeaZ  accepted. 


No.  28. 

Before  Hon.  Mr.  Justice  Shadi  Lai  aiid  Hon.  Mr.  Justice  % 

Wilberforce. 

MAHMUD  AND  AN0THER-(Defendant8)— 
APPELLANTS, 

Versus 

JUMMA  AND  OTHERS— (Plainiiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  1098  of  1914. 

Pre-emption— whether  Taunsa  is  a  town  for  purposes  of  the  Pre-emption 
Act—and  whether  this  question  can  be  raised  on  second  appeal. 

Held,  that  Taunsa  is  h  town  for  the  purposes  of  the  Pre-emption  Act. 
Civil  Appeal  No,  1218  of  1916  (1),  referred  to. 

Held  also,  that  it  is  most  doubtful  if  the  quostiou  whether  a  place  is  a 
town  or  village  caa  be  raised  on  second  appeal. 

96  P.  R.  1910  (2),  distiuguished. 
Second   appeal  from  the  decree  of  F.  B,  B,    Spencer,  Esqidre^ 
Additional  District  Judge,  MuUan,   dated   the    20th   March 
1914. 

Gokal  Chand  Narang,  for  Appellants. 
Lakhshmi  Narain,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by— 

WiLBEEFOECE,  J, — The  plaintiff  in  this    case   sued  for  pre-    30^^  ^^^  191 8« 
emption  of  a  house  situated    in   Taunsa    in   the    Dera    Ghazi 
Khan  District.     He  stated  that  Taunsa  is  a  town  in  which   the 

(1)  Priated  at  page  74  infra. 

^.2)  96  P,  R.  1910  \JFbrose-ud-Din  v.  Rahim  Bakhsh), 
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custom  of  pre-emption  prevails  and  thatliis  house  was  adjacent 
to  that  in  suit  while  defendants  had  no  house  in  the  locality. 
The  first  Court  dismissed  the  suit  as  it  held  that  Taunsa  was 
a  village  and  that  plaintiff  had  not  proved  any  superior  right 
The  Lower  Appellate  Court  held  Taunsa  to  be  a  town  and  for 
somewhat  curious  reasons,  which  it  is  unnecessary  to  discuss  as 
plaintiff's  superior  rights  are  admitted  if  Taunsa  is  proved  to 
be  a  town,  decreed  the  suit.  The  only  questions  before  us  are 
whether  Taunsa  is  a  town  for  the  purposes  of  the  Pre-emption 
Act,  and  whether,  as  part  of  the  building  sold  consists  of  a 
shop,  plaintiff  should  have  obtained  a  decree. 

It  appears  most  doubtful  to  us   if  the  question  whether    a 
place  is  a  town  or  village  can  be  raised  on  second  appeal.     The 
finding  of  the  Lower  Appellate  Court  is  based    entirely  on  the 
local  circumstances  which  exist  and  not  on  any  of  the  legal  in- 
^  gredients,  if  any  such  exist,  distinguishing  a  town  from  a  vil- 

lage. Counsel  for  the  appellant  relied  on  P.  B,  96  of  1910  (1), 
as  an  authority  in  his  favour.  In  that  case  it  was  held 
that  a  question  whether  a  certain  building  was  a  sarat  or  not 
was  a  question  of  law  and  a  second  appeal  was  admitted.  We 
do  not  consider  th»  two  cases  to  be  exactly  analogous,  but  it 
is  not  necessary  for  us  to  discQSS  the  matter  at  any  length  as 
we  find  that  in  a  recent  decision  contained  in  Civil  Appeal 
No.  lji48of  1916  (2)  Taansa  has  been  held  by  this  Court  to 
be  a  town. 

As  for  the  question  whether  the  building  was  not  liable  to 
pre-emption  as  part  of  it  consists  of  a  shop,  this  matter  was 
not  pressed  before  the  lower  Courts,  although  an  issue  was 
framed  on  the  subject.  It  appears  that  the  building  is  for  all 
practical  purposes  a  residential  one,  and  the  mere  fact  that  a 
small  part  of  it  is  used  for  a  shop  does  not  in  any  way  alter 
its  cha'acter. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


The  judgment  in  Civil  Appeal  No.  124S  of   1916   (referred 
to  above)   was  delivered  by — 

\d  May  1918.  Scott-Smith.  J.— This  is  a  first  appeal  frota  the   order  of 

the  District  Judge  of  Dera  Ghazi    Khau,  dismissing  the  plain- 
tiff's suit  for  pre-emption  of   a  house    in    Taunaa.     The   lower 


(1)  96  P.  R.  1910  {P'eroae-ud  Din  v.  Rahivi  Bakhsh). 
(2;  Printed  at  the  end  of  this  judgment. 
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Court  held  that  Taunsa  is  a  town  and  not  a  village  and  tliat 
the  plaintiff  does  not  own  the  house  immediately  to  the  north 
of  that  in  suit.  If  these  findings  are  correct  it  is  admitted  that 
plaintiff  has  no  right  of  pre-emption. 

The  first  question  is  whether  Taunsa  is  a  town  or  a  village 
If  it  is  a  village  then  plaintiff  certainly  has   a  right  of    pre- 
emption superior  to  that  of  the  vendee,  if  it  is  a  town  then  he 
has  only  .a   right    of    pre-emption   if    he   owns   the    house    im- 
mediately to  the  north  of  that  in  dispute.     My  order  of  the  lith 
December   1916  should  be  read  along  with  this  judgment.     By 
that  order  I  remanded  the  case  to  the  lower   Jourt  for  redecision 
of  the  issue  whether  Tanusa  is  a  town  or  not  and  I  pointed  out 
certain    mitte  s    into   which  enquiry  slioald  be  specially   made. 
The  enquiiy  was    made    by    the    Subordinate   Jadge  who  also 
appointed    a   local    Commissioner.     Ttie    latter  did    not  record 
any  evidence  but  submitted   a  report.     Both  the  parties  wished 
to  examine  the  local  Commissioner  in  Court  and  the  Subordinate 
Judge  ordered  that  they  should  deposit  his  process  fee  an:l  diet 
money  in  equal  shares.     Defendants  deposited  theii'  share    but 
the  plaintiff  did  not  deposit  his,  and  the  upshot    was    that  the 
local   commissioner   was   not    summoned    or   examined    by  the 
Court.     This  is  unsatisfactory  and  I  agree  with  the  Subordinate 
Judge    that   the    report    of   the  Commissioner     which    is  not 
based  upon  any  recorded  evidence  is  not  of  much  value  as    the 
Court  has  not  been  able   to  question  him   as  to   the  data   upon 
which  he   came    to    his  conclusions.     The    learned  Subordinate 
Judge  is  of  opinion  that  Taunsa  is  a  town.     No  objections  have 
been  put  in  to  this  finding  on  behalf  of  the  appellant,    but    Mr. 
Kureshi  has    argued    the    point    on    his    behalf.     One   of   the 
reasons    given  by  the  Subordinate  Judge  for   his    opinion    that 
Taunsa  is  a  town  is  that  out  of  an  area    of    82,0'JO  kanals   only 
5,780  kanals  are  cultivated.     This,  however,    appears   to   be   a 
mistake,  for  the  evidence  on  the  record  shows  that  some  50,000 
kanals  SLve  cultivated.     The   other   points   relied  upon   by   the 
Subordiaate  Judge  are  that  there  are  over  100  shops  in  Taunsa, 
that  there  are  three  bazars,  that  there  is  a   considerable  trade 
with  Karachi  and  other  places,  that  there  is  a    famous    mosque 
and  splendid  buildings  attached  to  it,  that  there  is  a  viela  held 
in  connection   with    this  mosque  yearly,     that   Taunsa    is    the 
headquarters    of  a  Tahsil  and  of  a    Circle    Inspector  of    Police, 
that  it  contains    a   Veterinary    Hospital,   a    Civil  Hospital,   a 
District    Rest-House,   a   Post   and   Telegraph     Office,    several 
schools  both  for  boys  and  girls,  and  a  certain  nunaber  of  pakka 
buildings.     In  my  order  of  the  Hth  December  1916   I   pointed 
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out  that  at  the  last  census  it  was  classed  as  a  town  because  its 
population  exceeded  5,000  inhabitants.  I  find  I  was  not  correct 
in  saying  that  population  was  the  only  reason  for  which  it 
was  classified  as  a  town.  The  Punjab  Census  Report  of  19 1 1 
at  pasre  12  gives  definition  of  town  a*' : — "  (4)  every  other  con- 
"  tinuons  collection  of  houses  inhabited  by  not  less  than  5,000 
"  persons,  which  the  Provincial  Supprintendent  may  decide  to 
*'  treat  as  a  town  for  census  pnrpopes  '' 

<«  iJ'oTR.— In  dealing  with  questions  arising  under  head 
"  (4")  the  Provincial  Superintendent  will  have  regard  to  the 
"  character  of  the  population,  the  relative  density  of  the 
"  dwelliners.  the  importance  of  the  place  a.s  a  centre  of  trade 
"  and  its  hii^toric  aBsociation--,  and  will  bear  in  mind  that  it  is 
"  undesirable  to  treat  as  towns  overgro^vn  villages  which  have 
"no    urbfin  chHrnoteri-tips." 

Presumably  the  Provincial  Saperintfindent  classified  Taunsa 
as  a  town  after  due  consideration,  and  the  fact  that  he  did  so 
is  I  consider  very  important. 

Cnnsidering  this  and  the  various  facts  detailed  by  the 
Subordinate  Judge  in  his  report  I  think  on  the  whole  that 
the  decision  of  the  lower  Oourt  that  Tnunsa  is  a  town  should 
be  upheld,  and  I  uphold  it  accordingly.  Plaintiff  therefore 
has  only  a  right  of  pre-emption  if  he  can  prove  that  the  house 
to  the  north  of  that  in  dispute  was  gifted  to  him  by  his  father. 
The  finding  of  the  Lower  C'ourt  is  against  him  and  very  little 
has  been  said  against  this  by  counsel  for  the  appellant.  It  is 
not  necessary  for  me  to  repeat  the  reasons  given  by  the 
learned  Subordinate  Jndge  for  l.is  finding.  It  is  sufiBcient  to 
say  that  I  entirely  agree  with  him  .nnd  I  have  no  hesitation  iri 
holding  that  the  plaintiff  has  not  proved  the  alleged  gift  in  his 
favour. 

The  appeal  accordingly  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  29. 

Before  Hon.  Mr.  Justice  Shaii  Lai  and  Hon.  Mr.  Justice 

Wilberforce. 

PAN2;A.  LAL-LAOHVtAN  DAS— (Defendant)— 

APPELLANT, 

Versiis 

HARGOPAL-KHUBI  RAM— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  834  of  i915. 

Negotiable  Inittruments  —hundi  -transfer  nf  and  acceptance —how  effect- 
ed—Negotiable Instruments  Act,  XXVI  of  1881,  sections  1  and  7, 
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Held,  that  an  endorsement  is  not  the  only  mode  by  whi  ch  a  negotiable 
instrument  may  be  transferred.  It  may  be  otherwise  assigned  and  the 
assignee  may  sue  in  his  own  name ;  the  only  difference  being  that  the 
assignee  will  have  only  the  right,  title,  and  interest  of  the  assignor,  while 
the  endorsee  will  have  all  the  right  of  a  holder  in  due  course. 

I.  L,  R.  28  if  ad.  544  (1),  referred  to. 

Hdd  also,  that  the  assignment  need  not  necessarily  be  in  writing  and 
may  be  an  oral  one. 

Held,  further,  that  having  regard  to  the  definition  of  the  word  "acceptor" 
in  section  7  of  the  Negotiable  lastruraeats  Act,  it  is  clear  that  acceptance 
must  be  in  writing  unless  in  the  case  of  a  hundi  a  local  usage-  is  proved 
which  makes  an  acceptance  by  word  of  mouth  as  effectual  as  an  acceptance 
in  writing-  -ride  section  1  of  the  Act. 

Second  appeal  from  the   decree   of   0.  L.    DundiS,    Esquire^ 
District  Judge,  Delhi,  dated  the  26th  Febmary  I9J5. 

Sheo  Narain  and  Baksbi  Sohan  Lai,  for  Appellant. 

Manohar  Lai  and  Cooper,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by— 

Shadi  Lal,  J. — This  was  an  action  brought  by  the  firm  of  31«f  May  1918. 
Hargopal-Khabi  R>aai  against  the  firm  of  I'anna  Lal-Lachhman 
Das  for  the  recovery  of  a  certain  satn  of  money  on  the  basis 
of  a  hundi.  The  hunii  was  drawn  upon  the  defendant  firm 
by  Mathra  Das-Sada  Nand  of  Bombay  in  favour  of  Jaswant 
Rai  and  Company,  who  sent  it  to  the  firm  of  Mangal  Sain- 
Kundan  Lal  of  Delhi  with  an  endorsement,  the  meaning  of 
which  is  a  matter  in  controversy  between  the  parties. 

The  bill  was  presented  to  the  drawees,  who  on  the  17th 
July  1913  marked  it  as  seen,  and  on  the  23rd  July  paid 
Rs.  3,100  out  of  Rs.  6,0U0  the  amount  due  thereon.  On  or 
about  the  25th  of  July  the  defendants  discovered  that  the 
firm  of  the  drawers  had  become  insolvent,  and  they  conse- 
quently declined  to  pay  the  balance,  with  the  result  that  the 
plaintiffs  brought  the  present  action  for  the  recovery  of  the 
remaining  anaount  due  on  the  instrument.  The  Courts  below 
have  concurred  in  decreeing  the  claim,  and  the  first  point 
raised  on  appeal  preferred  by  the  defendants  is  that  the 
plaintiffs,  Hargopal-Khubi  Ram,  are  neither  the  endorsees 
nor  the  assignees  of  the  hundi,  and  that  consequently  they  are 
not  entitled  to  m^iintain  the  suit.  Now,  we  have  considered 
the  terras  of  the  endorsement,  and  fiad  that  not  only  the  firm 
of  Mangal  Sain- Kundan   Lal  but   also   that  of  Hargopal  Khubi 

(1)  (1905)  /.  L.  R.    28  Mad.  544  {Muthar  Sahib  Maraikar  v.  Kadir 
Sahib  Maraikar). 
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Ram  figure  therein.  It  is  difficult  to  ascertain  the  exact 
meaning  of  the  language  used  by  the  endorser  ;  bat  one  thing 
is  absolutely  clear,  and  that  is,  that  the  plaintiffs,  if  they 
were  not  the  actual  endorsees,  were  certainly  the  persons  on 
whose  behalf  Mangal  Siin-Kundan  Lai  were  to  realise  the 
money  due  on  the  instrument". 

Now,  it  is  conceded  by  the  learned  Advocate  for  the 
appellants  that  an  endorsement  is  not  the  only  mode  by  which 
a  negotiable  instrument  may  be  transferred.  It  may  be  other- 
wise assigned,  and  the  assignee  may  sue  in  his  own  name  ;  the 
only  difference  being  that  the  assignee  will  have  only  the  right, 
title,  and  interest  of  the  assignor,  while  the  endor.see  will  h.ave 
all  the  rights  of  a  holder  in  due  course  ;  vide  inter  alia,  I.  L,  R. 
XXVIII  Mad.  544,  (1).  The  learned  Advocate  for  the  appellants 
further  admits  that  an  assignment  need  not  necessarily  be  in 
writing  and  may  be  an  oral  one.  Now,  considering  that  the 
plaintiffs  were  undoubtedly  the  beneficiaries  to  whom  the 
money  was  to  be  ultimately  paid,  that  they  are  the  holders  of 
the  instrument,  and  that  Manpal  Sain-Kundan  Lai  do  not 
claim  any  interest  adverse  to  them,  we  are  of  the  opinion  that 
the  plaintiffs  have  succeeded  in  establishing  their  contention 
that  the  hundi  was  assigned  to  them.  Indeed,  as  pointed  out 
by  the  learned  District  Judge,  the  plaintiffs'  light  to  sue  as 
holdei's  was  not  challenged  in  the  Cuurt  of  first  instance ;  and 
there  Cfin  be  no  doubt  that  if  the  defendants  had  questioned 
their  loctis  btandi,  the  plaintiffs  could  have  conclusively  proved 
an  oral  assignment  in  their  favour  by  producing  a  member  of 
the  firm  of  Mangal  Sain-Kundan  Lai  as  a  witness  to  depose  to 
that  effect.  It  is  beyond  question  that  one  of  the  two  firms 
was  entitled  to  sue,  and  considering  that  Mangel  Saiu-Kundan 
Lai  never  asserted  their  own  title  we  concur  in  the  conclusion 
of  the  Lower  Appellate  Court  that  the  plaintiffs'  locus  standi 
to  maintain  the  suit  has  been  established. 

The  only  other  matter,  which  has  been  urged  before  us 
and  which  requires  determination,  is  whether  the  drawees, 
who  have  not  signed  their  assent  on  the  bill,  can  be  charged 
with  liability  thereon.  The  Courts  below  have  found  on  the 
evidence  adduced  by  the  plaintiffs  that  the  drawees  orally 
accepted  the  bill,  and  the  question  is  whether  an  oral  accept- 
ance has  the  effect  of  making  the  drawees  liable.  Now,  the 
definition  of  the  word  "  acceptor "    as   contained    iu    section    7 

(1905)  /.  L.  R.  28  Mad.  544    {Muthar   Sahib  Maraikar   v.  Kadir 
Sahib  Maraikar). 
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of  the  Negotiable  Tnstrumeats  Act  leaves  no  doubt  tbat  the 
acceptance  must  be  iu  writing,  but  section  1  of  the  Act 
prescribes  that  nothing  contained  therein  shall  affect  any  local 
usage  relating  to  any  instrument  in  an  oriental  language.  The 
plaintiffs  contend  that  there  is  a  mercantile  usage  at  Delhi 
which  makes  an  acceptance  by  word  of  mouth  as  effectual 
as  an  acceptance  iu  writing,  so  far  as  the  liability  of  the 
drawee  is  concerned.  In  this  connection  our  attention  has  been 
invited  to  the  evidence  of  three  witnesses  produced  by  the 
plaintiffs,  and  also  to  that  of  the  defendant's  witness  Kishori 
Lai.  The  learned  counsel  for  the  plaintiffs  has  placed  his 
special  reliance  on  the  conduct  of  the  defendants  in  making 
part  payment  on  the  kundi  in  question  which  they  had  accepted 
only  orally.  Having  regard  to  the  fact  that  the  usage  relied 
upon  by  the  plaintiffs  is  a  matter  of  considerable  importance 
to  the  mercantile  community  of  Delhi,  we  consider  it  necessary 
that  further  enquiry  into  the  question  should  be  made  in  order 
to  enable  us  to  come  to  a  satisfactory  conclusion. 

Accordingly  we  direct  the  Court  of  first  instance  to  record 
further  evidence  upon  the  question  whether  there  is  mercantile 
usage  at  Delhi  which  renders  a  drawee,  who  has  accepted  a 
hundi  orally,  liable  on  the  instrument,  and  to  certify  the 
evidence  to  this  Court.  It  is  necessary  that  instances  of  pay- 
ments by  drawees  in  pursuance  of  oral  acceptance  should  be 
examined,  and  both  the  parties  afforded  an  opportunity  to 
adduce  their  evidence  on  the  issue.  The  Subordinate  Judge 
is  directed  to  return  to  this  Court  the  evidence  with  his 
finding  thereon  through  the  District  Judge  who  should  also 
express  his  opinion  upon  the  existence  or  otherwise  of  the 
usage. 

Case  remanded. 


No.  30. 

Before  Hon.  Mr.  Justice  Martineau. 

NANAK  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 

BHAGWAN  SINGH  AND  ANOTHER— (Plaiktiffs) 
—PARABHU-(Defzndant)— RESPONDENTS. 

Civil  Appeal  No.  1010  of  1918. 

Pre-emption —sale  of  occupancy  rights  to  the  viortgagees  of  the  proprietary 
rights— suit  by  collateral  of  occupanqj  tenani—Punjab  Tenanq/  Act,  XVI 
of  1887,  section  6» 
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The  plaintiffs,  as  collaterals  of  the  vendor,  sued  for  pre-emption  in 
respect  of  a  sale  of  occupancy  rights  under  section  6  of  the  Tenancy  Act  in 
favour  of  the  mortgagees  (with  possession)  of  the  proprietary  rights. 

Held,  that  as  a  mortgagee  in  possesion  is  a  "  landlord "  under  the 
definition  given  in  section  4  (6)  of  the  Tenancy  Act,  the  plaintiff's  suit  must 
fail. 

116  P.  R.  1916  (1),  referred  to. 

Miscellaneous  second  appeal  from  the  order  of  F.  W.  Kennaway, 
Esquire,  District  Judge,  noshiarpur,  dated  the  \Olh  January 
1918. 

Kanwar  Narain,  for  Appellants. 
Tek  Chand,  for  Respondents, 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

6th  June  1918.  Martinbad,  J. — Parabhu  defendant  1,  an  occupancy  tenant 

under  section  6  of  the  Tenancy  Act,  has  sold  his  occupancy 
rights  to  defendants  2  to  6,  who  are  mortgagees,  with  posses- 
sion, of  the  proprietary  rights.  The  plaintiff  sues  for  pre- 
emption on  the  ground  that  he  is  a  collateral  of  the  vendor. 

The  first  Court  dismissed  the  suit,  holding  that  the  mort* 
gagees  of  the  proprietary  rights  were  the  landlords,  and  that 
in  accordance  with  the  ruling  116  P.  B.  1916  (1)  the  plaintifE 
had  no  right  of  pre-emption  as  against  them. 

Oq  appeal  the  lower  Appellate  Court  has  remanded  the 
case,  being  of  opinion  that  the  term  "  landlord  "  in  the  ruling 
quoted  was  used  in  the  sense  oE  "proprietor"  and  was  not 
meant  to  include  a  mortgagee. 

The  defendants  have  filed  a  second  appeal  in  this  Court. 
It  has  been  held  in  certain  cases  that  the  terra  "landlord" 
as  defined  in  aection  4  (o)  of  the  Tenancy  Act  includes  a 
mortgagee  in  possession.  The  learned  District  Judge  admits 
this,  but  thinks  that  iu  116  F.  R.  1916  the  word  should  be 
taken  as  used  in  the  restricted  sense  of  "  proprietor."  I  do 
not  agree  with  this  view.  The  case  of  1916  decides  that 
there  is  no  right  of  pre-emptiou  iu  respect  of  a  sale  by  an 
occupancy  tenant  of  his  occupancy  rights  to  the  landlord,  under 
whatever  section  of  the  Act  he  holds  his  tenancy.  The  deci- 
sion is  based  on  the  rights  given  to  the  landlord  by  the  provisions 
of  the  Tenancy  Act,  and  consequently  the  word  "landlord" 
in  the  ruling  must  have  the  meaning  which  it  bears  in  the 
Act  itself,  and  therefore  includes  a  mortgagee  in  possession. 
1  can  see  no  warrant  for  the  contrary  conclusion,  and  1  hold 
that  the  ruling  of  1916  applies  to  the  present  case  and  the 
suit  must  fail. 

(1)  116  P.  R.  1910  Ukbar  Uussain  v.  Ali  Ahmad), 
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I  accept  the  appeal,  set  aside  the  order  of  the  lower 
Appellate  Coart,  and  restore  that  of  the  first  Hourt  dismissing 
the  suit.  The  plaintiff-respoadent  will  pay  the  appellant's 
costs  throoghout. 

Appeal  accepted. 

No.  31. 

Before  Hon,  Mr.  Justice  Scott-Smith. 
KARTAR  SINGH— (Plaintiff)— APPELLANT, 

Versus 

INDAR  SINGH— (Defendant)— RESPONDENT. 

Civil  Appeal  No*  2494  of  1917. 

Indian  Registration  Act^  XVI  of  1908,  section  17 —registration— com* 
promise  relatiiig  to  property  extraneous  to  the  suit— jurisdiction— aecree 
passed  on  a  compromise  dealing  with  property  extraneous  to  suit  is  pro  tanto 
toithout  jurisdiction. 

Heldt  that  a  compromise  relating  to  property  extraneous  to  the  suit 
requires  registration. 

1  Cal.  L.  J.  388  (1),  foUowed  in  /.  L.  R.  36  Cal.  193  (2j  and  /.  L.  i?» 
36  Mad.  46  (3),  followed. 

r.  L.  R.  22  Mad.  508  (P.  C.)  (1),  98  P.  R.  1902  (5J,  27  P.  R.  1906  (6)  and 
42  Indian  Cases  223  (7;,  distinguished. 

/.  L.  R.  31  AIL  13  (8)  and  /.  L.  R.  32  AIL  206  (9),  referred  to. 

/.  L.  R,  33  Mad  102  (10),  I.  L.  R.  28  AIL  78  (11),  dissented  from. 

Held  also^  that  a  decree  passed  on  a  compromise,  in  so  far  as  it  relates 
to  property  extraneous  to  the  suit,  is  without  jurisdiction  and  inoperative. 

1  CaL  L.  J.  388  (1),  /.  L.  R.  36  CaL  193  (2)  and  78  P.  R  1917  (12), 
foEowed. 

Second  Appeal  from  the  decree  of  A.  E.  MartineaUy  Esquire, 
Additional  Dittrict  Judge,  Hoehiarpur,  at  Jullundur,  dated 
the  2bth  June  1917. 

Tek  Uhand,  for  Appellant. 

Sheo  Narain,  for  Respondent. 

V.1)  (1905)  1  CaL  L.  J.  388  {birbhadra  Rath  v.  Kalpataru  Panda). 

(2)  (1907)  /.  L.  R.  36  CaL  19:;  ^Gurdeo  Singh  v.  Chandrikah  Singh). 

(3)  U911)  I.  L,  R.  3d  Mad.A6  {Chelamanna  v.  Rama  Rao). 

(4)  (1899)  /,  L.  R.  22  Mad  508  (P.  C.)  {Franol  Anni  v.  Lakshmi  Anni). 

(5)  98  P.  R,  1902  (Frabh  Dyat  v.  Gurmukh). 

(6)  27  P.  R.  1906  (Kliair-uL-Nisa  v.  Bahadur  Ali). 

(7)  (1917)42  Indian  Cases,  223  (Ariyaputhra  v.  Eltiya). 

(8)  (19i>8)  /,  L.  R.  31  ALL  13  ,F.B.)   ^.Sadar-udDin  v.  Chajju). 

(9)  (1910)  /.  L.  R.  32  4//.  206  (Kashi  Kumbi  v.  Sumer  ^umOi). 

(10)  (1909;  /.  L.  R.  33  Mad.  i02  (Nate^ia  Vhetti  v.  Vengu  Nachiar). 

(11)  (1905)  /.  L.  R.  28  A//.  78  i^Haghubans  Mani  Singh  v,  Mahabir  Singh), 
(12;  78  P.  R.  1917  (flan  CVmwd  v.  Magki  Mat). 
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The  judgment  of  the  learned  Judge  was  as  follows  : — 

h  June  "913.  ScoitSmith,  J.— The  facts  of  the  case  out  of  which   the 

present   appeal   arises  are   sufiGciently  given  in  the  judgments 
of  the  lower   Courts  and  need  not  be  recapitulated   at  length. 
Briefly,   Kaitar   Singh,   plaintiff-appellant,    as    adopted  son  of 
Jaswant  Singh,  claims  a  one-fourth  share   in   a   certain   house 
called  ^o^ara  from  Indar  Singh,  defendant,  a  cousin  of  Jaswant 
Singh,     In  1906  there  was  a  dispute  as  to  the  status  of  Sundar 
S 'in gh.  ptch,}dag  oi   Amar   Singh   (see   pedigree-table   set   forth 
in   the   judgment  of   the  trial  Court).     Amar  Singh  had  made 
a  will  in  favour  of  Sundar  Singh,   and   Indar   Singh    sued   for 
a  declaration   that  Sundar  Singh  was  not  the  real  son  of  Amar 
Singh   and    that  on   the   death  of  the  latter's  widows  the  pro- 
perty  left   by   him   would  go   to   the   reversionei  s.     Jaswant 
Singh  was  impleaded  as  a  pro  forma  defendant,  he   being  stated 
to  be  an  heir  who  had   nut   joined   plaintiff   in    suing.     A   list 
of   Amar   Singh's   property   was  attached  to  the  plaint  and  in- 
cluded   a   one-fourth    share    of   the   pohara   in    dispute.     That 
case  was  compromised  on  the  28th  November  1906.     In  accord- 
ance  with  the  compromise  most  of  the  property  left   by    Amar 
Singh    was    divided   half  and   half   between    Indar  Singh  and 
Sundar  Singh,  but  it  was  stipulated    ia    regard    to    this   pohara 
that   the   plaintiff"   Jndar   Singh    would    take   the   whole  of  it. 
It  was  further  stated  in   the   compromise   that    Indar   Singh, 
Sundar   Singh   and  Jaswant  Singh    agreed  to  it,  and  Jaswant 
Singh  signed  the  compromise   in    token   of  his   agreement.     A 
dfeciee  was    passed   in   accordance   with    the   compiomise,    the 
wbole   of   the  pohara   and    not   merely    the   one  fourth    share 
claimtd  being  entered    therein.     The   lower    Couits    have    dis- 
mibsed  the  plaintiff's  ^uit  on  the  ground  that  under   that   com- 
promise  Jaswant   Singh   gave  up  all  his   rights  in  the ^o^ura 
in   disjjute.     The   lower   Appellate    Court    has   held    that   the 
couipiomise    being   a   petition   address    to  the  Court  informing 
it  that  the  parties  had  compromised  their  dispute   upon    certain 
terms   did  not  require    registration.     It   relied    upon  98  P.  B. 
lyiii  (1;  Hud  J?  F.  li.  19>  6  C2). 

The  pl'iiutiff  has  filed  a  second    appeal    to    this  Court   and 
two  points  are  raised  on  his  behnlf : — 

(1)  that  the  compromise  of  1906  has  been  wrongly 
interpreted  and  that  it  really  only  intended  to 
refer  to  the  one  iourth  share  of  the  pohara  which 
at  that  time  was  in  dispute  ;  and 


a    ilH  l\  U  1'.I02  (irabh  Dyal  v.  (junnvkli). 

(2)  27  /'.  li.  I'JUt)  iKIiair-ul  xVtsu  v.  Bahadur  AH). 
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(2)  that  if  the   compromise  related   to   the  whole    of 
the  pohara,  it  related   to   property   extraneous    to 
the   suit,    and   that   so   far   as   it  related  to  such 
property   it   required   to  be    registered    and   not 
having  been  registered  cannot  be  received   in  evi- 
dence. 
It  was  also  contended  that  the  decree  so    far  as  it  related 
to  any    property    which   was  not  the  subject  of  that  suit  was 
without  jurisdiction  and  inoperative. 

Firstly,  in  regard  to  the  interpretation  of  the  compromise. 
Lengthy  arguments  have  been  addressed  to  roe  upon  this 
point,  bat  it  can  in  my  opinion  be  settled  in  a  few  words  with- 
out any  dfficulty.  It  is  true  that  at  that  time  it  was  only 
Amar  Singh's  share  of  the  pnhara  that  was  in  dispute,  namely, 
one-fourth  ;  but  it  d  >es  not  follow  from  this  that  Indar  Singh 
did  not  stipulate  as  a  consideration  for  agreeing  to  the  com- 
promise that  he  would  keep  the  whole  of  the  pohara.  The 
words  entered  in  the  compromise  are  clear  in  themselves  and 
I  do  rot  see  why  we  should  reject  the  obvious  meaning  of 
them  and  suppose  that  the  parties  intended  something  else. 
I  agree  with  the  lower  Courts  that  the  intention  of  the 
parties  at  that  time  was  that  Indar  Singh  should  take  the 
whole  of  the  pohara  and  not  merely  a  one- fourth  share  which 
was  then  in  dispite- 

Upon  the  second  point,  the  first  ca^e  referred  to  is  the 
decision  of  the  Privy  Council  in  Pranal  Anni  v.  Lakshmi  Amii 
and  others  reported  in  I.  L.  B.  XXII  Mad.  508  (I).  In  that 
case  a  razinama  was  filed  in  Court  and  a  decree  was  passed 
thereon  but  the  razinama  was  not  registered  in  accordance 
with  the  Registration  Act.  In  regard  to  this  their  Lordships 
remarked  at  page  513  :— 

"  The  razinama  was  not  registered  in  accordance  with 
"  the  Act  of  1877;  but  the  objection  founded  upon  its  non- 
"  registration  does  not,  in  their  Lordships' opinion,  apply  to 
"  its  stipulations  and  provisions  in  so  far  as  these  were  in- 
"  corporated  with,  and  given  effect  to  by,  the  order  made  upon 
"it  by  the  Subordinate  Judge  in  the  suit  of  1885.  The 
"  razinama,  in  so  far  as  it  was  submitted  to  and  was  acted 
"upon  judicially  by  the  learned  Judge,  was  in  itself  a  step 
"of  judicial  procedure  uot  requiring  registration;  and  any 
"order  pronounced  in  terms  of  it  constituted  res  judicata,  bind- 
"  ing  upon  both  the  parties  to  this  appeal  who  gave  their 
"consent  to  it" 

(1)  (1899)  /.  L.  R.  22  Mad,  508  (P.  C.)  {Pranal  Anni  v,  LaUhmi  Anni), 
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Now  in  that  case  (as  in  those  relied  upon  by  the  lower 
Appellate  Court,  viz.,  98  P.  R  of  1902  ( I )  and  27  P.  R  of 
1906  (2)  the  razinama  only  related  to  property  then  in  suit 
and  their  Lordships  of  the  Privy  C'Mincil  do  not  appear  to 
have  laid  down  that  if  it  had  dealt  with  matters  oot  in  suit, 
even  then  its  recristration  would  not  have  been  necessary  if  a 
decree  had  been  passed  in  accordance  with  it.  This  decision 
of  the  Privy  Council  has  been  referred  to  in  many  subsequent 
decisions  of  the  Indian  High  Coarts  and  has  baen  differently 
interpreted.  The  next  case  referred  to  by  Bakhshi  Tek  Chand 
on  behalf  of  the  appellant  is  that  reporte  i  as  I  0.  L.  J.  3*^8  (8) 
wherein  the  following  passnges  occur  in  the  head  note  : — 

"  A  consent  decree  in  so  far  as  it  relates  to  properties 
"which  are  the  subject  matter  of  the  suit  in  which  the  decree 
"is  made,  if  not  otherwise  open  to  objection,  is  valid,  but  is 
"inoperative  in  so  far  as  it  purports  to  affect  properties  which 
"  are  outside  the  suit.  A  petit'on  of  compromise  purporting 
"  to  declare  the  rights  and  interests  of  the  parties  to  a  suit 
"in  property  worth  more  than  one  hundred  rupees,  and  to 
"  deal  with  properties  not  included  in  the  suit,  must  be  regis- 
"  tered,  and  such  a  compromise,  if  unregistered  is  inadmissible 
"in  evidence  and  cannot  bo  enforced  between  the  parties  as  a 
"  binding  contract. 

*'  A  petition  of  compromise,  in  so  far  as  it  relates  to  pro- 
"  perties  in  suit,  does  not  require  reiristration  under  section 
"  17  of  the  Registration  Act,  and  the  decree  in  so  far  as  it 
"  gives  effect  to  the  settlement  touching  such  properties,  operites 
"  a.^  res  judicata  \  in  so  far,  however,  as  it  gives  effect  to  the 
"  settlement  touching  properties  extra"eous  to  the  litigaiioa, 
"  the  decree  is  clearly  without  jurisdiction  and  is  inoperative; 
"in  relation  to  these  extraneous  properties,  the  parties  must 
*'fall  back  upon  the  petition  itself,  which  cannot,  without 
"registration,  effectively  declare  or  create  title  to  immoveable 
"property  exceeding  one  hundred  rupees  in  value." 

This  was  followed  in  7.  L-  R  XXXVl  Cal.  193  (4),  see 
last  paragraph  of  the  head  note.  The  same  view  was  taken 
in  /  L  R.  XXXVl  Mad.  46  (5)  in  which  a  previous  ruling 
of  the  same  Court  reported  in  XXXFIf  Mad.  V  2(6)  was 
dissented  from.  I.  L    U   KXVUI  Ml.  7H    7)  -dopts  the  contrary 


(1  >  W  P.  R.  Jf(02    Priihh  Dual  v.  Gurmukir. 

(2.  27  P   l{.  WfOii  ^hhnir-ul  \isav   Hah.iJur  Ali\ 

(.3'   (li)i)5    1  C(il  L.  J   .'5SH    Ihtbhadra  Hnih  v.  halpataru  Panda"*. 

(4)  1907;  ;.  /..  k.  imCdl.  Vy.i    Ourdeo  Si.-qli  v.  Chundrikah  Singh). 

(5)  (1911*  /.  L.  R.  ."Jfi  ^hld  46  iCItetumanna  v.  Hama  Rao\ 

(6)  (1!I09)  /.  L.  R.  33  Mad.  102  (Matesa  Clietti  v.  Veiigu  NacJiinr). 

(7)  (1905;  /.  L.  R.  28  All.  78  {Uaghubans  Mani  Sivgli  v.  Mahabir  Singh). 
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view,  bat  as  pointed  out  iu   1.    L.    R.    XXXV I   Mad.    at   page 
52,   that    decision    was    not   followed   in   subsequent  decisions 
of  the  same  Coart  reported  in  /.  L.  R.  XXXI  All.    13    (I)    and 
XXXTI  All.  20i  (2).     Mr.  Sheo  Narain  has    cited   XfJI  I.  0. 
223  (3)  but  that  case  is  distinguishable  inasmuch    as    a   minor 
was   concerned   there    and  the  compromise  as  a  whole  was  con- 
sidered to  be  for  his  benefit  and  a  decree  was    therefore  passed 
embodying  all  the    terms  of   the   compromise.     In    that   case 
the  conflicting  decisions    in  /.  L.  R.  XXXIII  Mad.  102  (4)  and 
XXXVI  Mad.  46  (5)  were  referred  to,  but    the   Court    did    not 
say  which  it  approved  of,  but  under  the  peculiar  circumstances 
of  the  case  adopted  the  view  that  the  whole  razinama   must   be 
taken  to  be  submitted  to  and  acted  judicially  upon  by  the  Court, 
and   became  part    and  parcel  of  the  decree  and  was  admissible 
in  evidence  without  registration.     In   my    opinion   the  correct 
view  to  take  is  that   enunciated  in   I  G.  L  J.  388  (6),  I.  L  R. 
XXXVI  Gal.  im  0)  eiud  XXXVI   Mad.   46    (5).     I   therefore 
hold   that  so  far  as  the  compromise  related  to  property   extra- 
neous to  the  suit,  in  other  words,  to  three-fourths  of  the  pohara 
it  required  registration  and  not   having   beau   registered,  it   is 
inadmissible  in  evidence. 

But  Mr.  Sheo  Narain  urges  that  even  if  the  compromise 
required  registration,  the  decree  which  was  passed  by  the  Coart 
is  a  good  decree  and  is  binding  on  the  parties.  Now  Order 
XXIII,  rule  3,  Civil  Procedare  Oode,  lays  down  that  where  it  is 
proved  to  the  satisfaction  of  the  Court  that  a  suit  has  been 
adjusted  wholly  or  in  part  by  any  lawful  agreement  or  compro- 
mise, or  where  the  defendant  satisfies  the  plaintiff  in  respect  of 
the  whole  or  any  part  of  the  subject  matter  of  the  suit,  the 
Court  shall  order  such  agreement,  compromise  or  satisfaction 
to  be  recorded,  and  shall  pass  a  decree  in  accordance  therewith 
so  far  as  it  relates  to  the  suit.  In  connection  with  the  present 
case  the  important  words  of  this  rule  are  "so  far  as  it  relates 
"  to  the  suit."  Now  the  suit  in  the  case  in  question  related 
to  one-fourth  share  in  the  pohara  and  not  to  the  whole  of 
it  and  therefore  the  decree  should  not  have  been  passed  as 
regards  the  whole  of  it.  This  was  the  view  taken  in  I  0.  L.  J. 
388  (6),  I.  L.  B.  XXXVI  Gal    193  (7)  and  78  P.  R  of  1917  (8). 

(1)  (1908)  /.  L.  R.  .31  All.  i:i  iF.  B.)  Sadar-ud-Din  v,Cliajjv). 
(2-  (1910)1.  L  R  32  AU.206  {Kastn  Kumbiv.Sumer  Kumbi). 
(,3)  (I917j  42  Indian  Cases  223  [Ariyaputhra  v.  Ettiya^. 
(4.  (19)9   /.   L.  R.  3.3  Mad.  102  (Nale.sa  Chetti  v.  Vengit  Nachiar). 

(5)  (I9ll)  /.  L.  R.  .36  MadAG  (Clielamanna  v.  Rama  Uao). 

(6)  (1905)  1  Cal.  L.  J.  388  (Birbliadra  Rath  v.  Kalpataru  Panda). 

(7)  (1907;  I.  L.  R.  36  Cal.  193  {Gurdeo  Singh  v.  Chandrikah  Singh) 

(8)  78  P.  R.  1917  {Hari  Chand  v.  Maghi  Mai). 
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In  accordance  with  these  authorities  the  decree  in  89  far  as  it 
relates  to  the  property  extraneous  to  the  suit  was  passed 
without  jurisdiction  and  is  inoperative.  I  therefore  hold  that 
the  plaintiff's  suit  has  been  wrongly  dismissed  by  the  lower 
Courts  on  the  sole  ground  that  under  the  compromise  of  1906 
Jaswant  Singh  relinquished  his  share  in  the  pohara  in  dispute. 
Counsel  agreed  that  if  the  appeal  was  accepted  on  this  ground, 
the  case  would  have  to  go  back  for  di.«po  >al  of  the  other  points 
raised. 

I  accordingly  accept  the  appeal  and  setting  aside  the 
orders  of  the  lower  Courts  remand  the  case  to  the  Court  of 
first  instance  for  re-decision  in  accordance  with  law.  Stamps 
in  this  Court  and  in  the  Lower  Appellate  Court  will  be  refund- 
ed and  other  costs  will  be  co-its  in  the  case. 

Appeal  accepted. 


No.  32. 

Before  Hon.  Mr.  Justice  Broadway. 

POHLO  RAM  AND  OTBERS— (Plaintiffs)  — 

APPELLANTS, 

Versus 

HUIAM  SINGH  AND  ANOTHER-CDefendants) 
RESPONDENTS. 

Civil  Appeal  No.  1068  of  1918. 

Malicious  prosecution -suit  for  damages -^necessity  of  proof  of  plain- 
tiffs' innocence. 

Held,  that  in  a  suit  for  damages  for  malicious  prosecution  the  plaintiff 
must  lead  evidence  to  prove  that  he  was  innocent  of  the  charge  that  had 
been  brought  against  him  and  that  it  had  been  brought  without  reasonable 
and  probable  cause  ;  merely  to  shew  that  the  criminal  proceedings  terminat- 
ed in  his  favour  is  not  enough. 

11  Q.  B.  D.  440  (1;,  31  Indian  Cases  324  (2),  I.  L.  R.  24  Mad.  59  (3), 
17  Cal.  L.  J.  105  (4),  and  /.  L.  R.  6  Bom.  370  (5),  referred  to;  also  19 
Indian  Cases  24  :  17  Cal.  W.  N.  434  (6)  and  29  Indian  Cases  883  (7), 
and  Rattan  Lai  on  Torts,  pp.  221  aud  257. 

(1)  a883;  11  Q.  B.  D.  HO  (Ahrath  v.  \orth  Eastern  Railway). 

(2)  11915;  31  IndwnCascs  324  {Mg  Tha  Ilia  v.  Mokhlas\ 

(3)  (I90J'  /.    L.    R.   21   Mai.   59  {Salliippa   Goundan   v.     Kailappa 

Goundan). 

(4)  a912y  17  Cal.  L.  J.  105  >Crowdy  v.  O'Reilly). 

(5)  {lH8i;  /   L.  R.  G  Bm.  376  (Venn  v.  Coorya  Narayan\ 

(Q)  (19.2)  19  Indian  Caxcs  24:  17  Cal.  W.  N.  434  (Sheik  Muchi  Osta 

V.  llorsmul  Marwari). 
{!)  (1907;  2^1ndian  Cases  883  {Padashin  v.  MaungUin). 
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Second   Appeal   from   the    decree  of  A.  E.  Martineau,   Esquire^ 
"District  Judge,  Jullumhir,  dated  the  7th  January  1918. 

Rambhaj  Datta,  for  Appellants. 

Se-waram  Singli  and  Nihal  Chand,  for  Eespondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :^ 

Broadway,  J. — Owing  to  the  manner  in  which  the   learned    2Ut  June  1918. 
District  Judge  had  dealt  with  this  case  I  found  it  necessary  to 
remand  the  case  for  a  fresh  hearing  and  decision. 

The  case  has  now  been  decided  afresh  by  the  successor 
of  the  former  District  Judge  and  the  suit  of  the  plaintifE  has 
been  dismissed  on  the  ground  that,  although  there  was  no 
reasonable  and  probable  cause  for  the  prosecution  of  the  plain- 
tiffs—and that  the  prosecution  had  been  maliciously  launched, 
the  plaintiffs  had  failed  to  prove  that  they  were  innocent. 

In  coming  to  this  finding  the  learned  District  Judge  relied 
on  Ahrath  v.  North  Eastern  Railway  11  Q.  B.  D.  440  (Ij,  which 
had  been  followed  in  31  I.  C.  324  {2),  and  24  M.  59  (3). 

Chaudhri  Rambhaj  Datta  referred  me  to  17  C.  L.  J.  »05  (4), 
and  6  B.  376  (.5_)  and  also  read  Rattan  Lai  on  Torts,  page  257. 
Sardar  Sewarbm  Singh  on  the  other  side  cited  19  1.  0.  24=  l7 
a.  W.  N.  434  (Q)  and  29  I.  C.  8&3  (7)  and  also  referred  to 
Buttan  Lai  on  Torts  psige  221. 

The  general  consensus  of  authorities  seems  to  be  in  favour 
of  the  view  taken  by  the  learned  District  Judge  and  the  gist 
of  the  decisions  is  that,  in  a  suit  of  this  nature,  the  plaintiff 
must  call  evidence  to  prove  that  he  was  innocent  of  the  charge 
thit  had  been  brought  against  him  and  that  it  bad  been 
brought  without  reasonable  and  probable  cause.  Merely  to 
shew  that  the  criminal  proceedings  terminated  in  his  favour 
being  not  enough. 

In  the  present  instance  the  criminal  case  was  dismissed 
on  a  technical  ground  and  therefore  it  was  still  more  in* 
cumbent  on  the  plaintiffs  to  establish  their  innocence.  This 
they  have  not  even  attempted  to  do  and  1  am  not  prepared  to 

(1)  (1883)  II  ^.  6.  D.  440  {Abratk  Vi  North.  Eastern  Railway). 

Oi;  ^lal5;  31  Indian  Cases  324  i^ilg  Tlia  lita  v.  Moknlas). 

(3;   (lyuu;  I.  L.  R.  24  Mad.  5a  {NaUiappa  Goundan  v.   Kailappd 

(Juundan). 
(4)  aui2;  17  CaL  L.  J.  105  (Crowdy  v,  O'Reilly). 
(0)  {1661)  1.  L.  ti.  G  bom.  376  {Venn  v,  Coorya  Narayan). 
(b)  {V31'2)  ly  Indian  Cases  24  :  17  CaL  W.  A'.  434  {6lieik  Muchi  Oslo, 

V.  tiorsmii.1  Maricari). 
(7j  (1«07;  2a  Indian  Cases  883  {Padashin  v.  Maung  Lun). 
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allow  them  any  further  opportunity.  The  sooner  this  litigation 
comes  to  an  end  the  better  it  will  be  for  the  parties  concerned 
I  accordingly  dismiss  this  appeal  but  direct  the  parties  to 
bear  their  own  costs. 

Appeal  dismissed* 


No.  33. 

Before  Hon,  Mr.  Justice  Martinean. 

KHUDA  YAR  AND  ANOTHER— (Plaintiffs) 

APPELLANTS, 

Versus 

AHMAD  AND  ANOTHER— (Defendants)  — 
RESPONDENTS. 

Civil  Appeal  No.  614  of  1918. 

Custom— succession— among  brothers —whether  half-brothers  succeed  with 
full  brothers— Kaliar  Jats  of  village  Kaliaranwala—Tahsil  and  district 
ifiaraioaii— Riwaj-i-am— onus  probandi. 

Held,  that  the  defendants,  the  half-brothers,  on  whom  the  onus  lay, 
had  failed  to  prove  the  existence  among  Kaliar  Jats  of  Kaliaranwala  of 
either  a  family  or  a  tribal  custom  by  which  in  succession  among  brothers 
those  of  the  half  blood  succeed  with  those  of  the  full  blood. 

Rattigan's  Customary  Law,  para.  26  and  the  Riwaj-i-ams  of  1878  and 
1908  of  the  Mianwali  District,  referred  to. 

Second  Appeal  from  the  decree  of  J.  Coldstream,  Esquire,  District 
Judge,  Shahpur  at  iSargodha,  dated  the  Sth  January  1918. 

Nanak  Chand,  for  Appellants. 

C.  L.  Gulati,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Mabtineau  J. — The  parties  are  Kaliar  Jats  of  Kaliaranwala 
village  in  the  Mianwali  Tahsil  and  District.  Their  relationship 
is  shown  in  the  pedigree  table  given  in  the  judgments  of  the 
lower  Coui'ts.  Ahmad  Yai's  widow  8abhrai  has  died,  and  the 
dispute  relates  to  the  succession  to  his  share  in  khatas  1013  and 
1014,  which  descended  from  his  fatber  Gheba.  The  question  for 
determination  is  whether  Ahmad  Yar's  half  brothers  are  entitled 
to  aucoeed  equally  with  his  full  brothers  (who  are  the  plaintiffs) 
or  are  excluded  by  them.  The  first  Court  gave  the  plaintiffs  a 
decree  but  the  Lower  Appellate  Court  has  accepted  the  defen- 
dants' appeal  and  dismissed  the  suit,  finding  that  the  defendants 
have  proved  that  in  their  family  the  rule  of  succession  among 
brotherb  is  that  whole  and  half-brothers  sacoeed  equally. 
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I  do  not  find  any  proof  that  this  is  ^the'^rule  of  succession 
in  the  family  of  the  parties.  On  the  contrary  the  only  instance 
of  succession  among  brothers  in  this  family  is  in  favour  of  the 
plaintiffs.  It  occurred  in  1914  when  on  the  death  of  Sabhrai 
her  share  in  two  other  khatas  which  had  descended  from 
Gheba,  namely  khatas  1009  and  jOII,  was  mutated  in  the 
names  of  the  plaintiffs  alone. 

The  learned  District  Judge  has  given  his  decision  in 
favour  of  the  defendants  on  the  strength  of  the  fact  that  when 
Gheba  died  about  seven  years  ago  A;Aa^a5  1009  and  1011  were 
mutated  in  the  names  of  his  sons  according  to  the  pngwand 
rule  From  this  fact  he  draws  the  presumption  that  half- 
brothers  succeed  equally  with  full   brothers. 

It  is  no  doubt  stated  in  paragraph  2Q  of  Rattigan's  Digeat 
of  Customary    Law  that   when   the    property  of  the   common 
ancestor  was  distributed  acco  ding  to  the  rule  of  pagioand,    the 
Court   may   presume    that   the   whole    blood    and    half    blood 
sacoeel  together,  bat  it  is  also  stated  that  where  the  brothers  of 
the  whole  blood  subsequently  form  separate  groups  and  so  regu- 
late the  succession  amongst  themseWes  as  to  alter  the  original 
rnle  of   distribution    the    presumption    will  cpase    to   operate. 
Now    we  find  that  in  the  mutation  of  khatas  iOGQ  and  1011    on 
Gheba's  death  2/6  were  entered  in  tlie  names  of  defendants,  3/6 
in  the  names  of  plaintiffs  and  Sabhrai.  and  1/6  in  the  name  of 
plaintiffs'   mother  Mehran.     This  suggests  that  the  defendants 
were  regarded  as  forming  a  group  separate  from  their  half-bro- 
thers, and  when  the  fact  is  further  taken  into  consideration  that 
the  defendants  have,  by  the  mutation  effected   after   Sabhrai's 
death  been  so  far  excluded  by   the  plaintiffs    from  a    share    in 
khutor  1009  and  10  11,  I  thinis  that  the  fact  of  Gheba's  property 
having   been   distributed   among   his    sons    according   to    the 
pagwand  rule   iloes  not  justify   the  presu.nption    that    in   the 
family  of  the  parties  in  succession   among   brothers,    the    half 
blood  succeeds  with  the  whole   blood.   A   reference   to   Pandit 
Hari  Kishan Raul's  Customary   Law  of  the  Mianwali    District 
1908,    would   also   show   that   the    proposition    laid    down   in 
Rattigan's  Digest  as  to  the  presumption  to  be  drawn   from   the 
prevalence  of  tho  pagwand  rule  of  succession  among   sons   does 
not  apply  in  the  Mianwali  District-     The  pagioand  rule  appears 
to   prevail   universally  throughout  the  district,    but   there    is 
nflvertheless  no  general  rule  that  half-brothers  succeed   along 
with  full  brothers. 

The   important   question  in  this   case  is  on  which  side  the 
on'M  lies.    The  learned  District  Judge  is  of  opinion   that   th© 
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Mansif  was  right  in  placinof  the  onus  on  the  defendants,  and 
I  ajfive  with  him.  In  the  tiiwij  i-an  of  18/8  it  is  stated  that 
among  Pathans  the  whole  blood  excludes  the  half  blood,  and 
that  Jnts  follow  the  Pathan  Castom.  In  the  Gustoma-y  Law 
of  the  'ianwali  Di^^trio^  of  1908  it  is  stated  that  among  Jats, 
full  brothers  and  half-brothers  sucoe^d  equally,  but  that  several 
instances  have  been  quote!  amonj^st  them  in  which  fall 
brothers  h  ive  succeeded  to  the  exclusion  of  half-brothers,  and 
on  page  7  of  the  introduction  it  is  said  thit  "  the  Jats  though 
"  mainta  ning  t^hn  r  vnrse  apuear  to  have  followed  the  rule  of 
"  full  brothers  excluding  tlie  half-brothers." 

I  gather  from  this  that  th-»  custom  as  it  was  stated  to 
exi^t  in  878,  had  not  been  changei  in  l'->OS.  The  Jats  in 
1908  were  apparently  in  favour  of  the  custom  being  changed, 
but  no  ohat'ge  had  acfu  iliy  taken  place,  and  the  old  rule  by 
which  full  brothers  excluded  half-br-otliers  was  still  observed 
in  piactice.  Questions  of  inheritance  have  to  be  decided  in 
accordance  with  tiie  custom  as  it  exists  and  not  in  accordance 
with  views  that  may  be  entertained  as  to  what  it  ought  to  be. 

It  is  therefore  for  the  defendants  to  prove  that  they  are 
entitled  to  succeed  with  the  plaintiffs  to  Ahmad  Yar's  estate. 
They  have  been  able  to  produce  evidence  of  only  two  instances 
of  half-brothers  succeeding  along  with  full  br^others  among  Jats. 
These  two  instances,  which  are  mentioned  by  the  witnesses, 
Hayat  and  Khadullah,  are  insufficient  to  discharge  the  onus. 
The  plaintiffs'  witnesses  give  instances  araorig  Pathans  of  fall 
brothers  excluding  half-brother-<,  and  say  that  Jats  follow  the 
same  custom.  This  is  in  accordance  with  the  entry  in  the 
Riwaj'i-am  of  1878.  Further  there  are  three  instances  of 
exclusion  of  half-brothers  among  Jats  mentioned  in  the  current 
Riwaj  {-am,  which  counterbalance  the  instances  mentioned  by 
the  defendants'  witnesses. 

The  Lower  Appellate  Court  mentions  a  Munsif's  judgment 
of  1909  which  was  in  favour  of  the  rights  of  half-biothers  but 
against  this  there  are  two  judgments,  referred  to  by  the  Lower 
Appellate  Court,  one  given  by  Mr.  Kennaway  and  the  other 
by  his  predecessor  Khan  Bahadur  Abdul  Ghafur  Khan,  in 
which  the  Biwaj-i-am  of  1878  was  followed 

My  conclusion  is  that  the  defendants,  on  whom  the  onus 
lies,  have  failed  to  prove  the  existence  either  of  a  family 
custom  or  of  a  trib  il  cast  'm  by  which  in  succession  among 
brothers  those  of  the  half  blood  saoceed  equally  with  those  oi 
the  full  blood, 
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1  accordingly  accept  the  appeal,  set  aside  the  decree  of 
the  Lower  Appellate  Court,  and  restore  that  of  the  first  Court, 
The  respondents  will  pay  the  appellants'  costs  throughout. 

Appeal  accepted. 


No.  34. 

Before  Hon.  Mr.  Justice  Martineau. 

MUHARRAM  ALI  CHISHTI— (Defendant)  -APPELLANT, 

Versus 

BANSI  LAL  AND  OTHEaS— (Plaintiffs)— AND 

ANOTHER— (Defendant)— RESPONDENTS. 

Civil  Appeal  No.  441  of  1917. 

Landlord  and  tenant— sub-tenant  holding  over  after  expiry  of  lease — 
Joint  Hindu  Family— notice  by  senior  members  to  quit  or  in  default  pay 
double  re^t— validity  of — suit  for  ejectment  and  arrears  of  rent  against 
tenant  and  sub-tenant— Privity  of  contract — Transfer  of  Property  Act ,  IV 
0/1882,  section  116, 

The  house  in  dispute  belonged  to  one  H.  S.  and  was  leased  by  his  son 
B,  L.  on  20th  October  190i  to  S.  D.  for  eleven  months  at  Rs.  18  a  month. 
S.  D.  sub-let  the  house  to  defendant  2,  the  present  appellant.  On  13th 
March  1915  a  notice  was  sent  on  behalf  of  B.  L.  and  his  brother  G.  L.  to 
defendant  2,  asking  him  to  vacate  the  house  by  the  1st  April  1915  and  stating 
that  if  he  failed  to  do  so  he  would  be  charged  rent  at  the  rate  of  Rs.  36  a 
month.  B.  L.  and  G.  L.  now  sued  for  ejectment  and  arrears  of  rent.  Their 
sons  were  afterwards  added  as  co-pIaintifEs. 

Held,  that  the  true  Joint  Hindu  Family  is  almost  unknown  in  the  Pun- 
jab and  therefore  on  the  death  of  H.  S.  his  sons  B.  L.  and  G.  L.  became 
the  ovrners  of  the  house  and  even  if  their  sons  were  co-parceners  with  their 
fathers,  B.  L.  and  G.  L.,  as  the  leading  members  of  the  family,  were  com- 
petent to  give  the  notice  of  ejectment. 

102  P.  R.  1889  (1),  referred  to. 

Held  also,  that  the  notice  was  a  notice  to  quit  notwithstanding  the 
addition  of  a  clause  informing  the  sub-lessee  that  if  he  did  not  vaca  te  he 
would  have  to  pay  an  enhanced  rent. 

I.  L.  R.  7  All.  899  (2)  and  15  Indian  cases  906,  (3),  distinguished. 

Held  further,  that  on  the  expiry  of  eleven  months  the  tenancy  became 
a  monthly  tenancy  {vide  section  116,  Transfer  of  Property  Act)  and  therefore 
the  notice  given  was  sufficient. 

Held  also,  that  the  sub-tenant,  having  himself  recognised  the  plaintiffs 
as  his  landlords  and  paid  them  rent,  could  not  defeat  the  suit  on  the  ground 
that  there  was  no  privity  of  contract  between  him  and  plaintiffs. 

14  P  R  1898  (4),  distinguished.  •• 

(1)  102  P.  R.  188.)  (Rup  Chav.d  v.  Basanta  Mai). 

(2)  (1885   /.  L  fi.  7  All.  h99    F.  B.)  {Bradley  v.  Atkinson). 

(3;  (1912)  15  Indian  Cases  906  [Shnkhi  Chand  v.  Ram  Chandra). 
(4)  14  P.  R.  1898  l^Abdul  Kadir  v.  Nur-ud-Din), 
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Second  Appeal  from  the  order  of  Major  J.  Frizelle,  Diztrict  Juige, 
Lahore,  dated  the  Sth  November  1916. 

Tek  Chand,  for  Appellant. 

Gokal  Chand  Narang,  for  Respondents. 

The    judgment  of  the  learned  Judge  was  as  follows  : — 

lUh  June  1918.  Martineau  J. — A  house  belonging  to    Diwan   Hari    Singh 

was  leased  by  his  son  Diwan  Ransi  Liloathe  iOth  October 
1904  to  Fakir  Said-ud-din  defendant  I  for  eleven  mooths  at 
Re.  18  a  month.  Defendant  1  sub-let  the  house  to  Maharr*m 
Ali  Chishti,  defendant  2,  on  the  18th  March  1915  a  notice  was 
sent  on  behalf  of  Bansi  Lai  and  his  brother  Gjpal  Lai  to  de- 
fendant 2,  asking  him  to  vacate  the  house  by  1st  April  1915, 
and  stating  that  if  he  failed  to  do  so  he  would  be  charged 
rent  at  thp  rate  of  Rs.  36  a  month.  The  house  not  being  vacated 
Bansi  Lai  and  Gopal  Lai  brought  the  present  suit  for  ejectment 
and  arrears  of  rent.  Their  sons  were  afterwards  added  as 
plaintiffs. 

The  first  Court  held  that  the  notice  to  qu't  was  not  a  valid 
notice ;    that   the    suit    was  bad   for   misjoinder   of  causes  of 
action  because  it  included  a  claim  for  compensation  for  unlawful 
occupition  of   the   premises  after   the   date  meatioued   in  the 
notice,   aud   such   a   claim    coald   not,   in  addition  to  the  claim 
for  rent,  be  joined   with   one   for  possession  of  the  house ;  and 
that    the    plaintiffs    were  not  e:iti''yled  t"0  recover    rent  from  the 
second  defendant,   with  whom  there  was  no  privity  of  contract. 
It  acooraingly   dismissed   the   suit.     On    appeil   the    District 
Judge  remanded  the  case  for   decision   on  the   merits,  holding 
that   the  notice    was   valid  ;  that  although  the    plaintiffs  could 
not  include  in  one   suit  a  claim   for  ejectment,  for  arrears  of 
rent,  and  for  enhanced  rent  after  the  date  of  the   notice  the  suit 
was  not  liable  to  be  dismissed  on  that   account,    and    that   the 
plaintiffs  are  entitled  to  recover  rent  from  defendant  2. 
The  latter  appeals  from  the  order  of  remand. 
The  first  contention  is  that  the  notice   sent   to    the  appel- 
lant on  the  I3th  March  1915  oaght  to  liave  been   given   by     all 
the    plaintiffs,  as  it   is  urged  that  they  are  members  of  a  Joint 
Hindu   F  imily   and   became  the  owuer.-i  of  the  house  after   the 
death  of   Hari  Singli,   and  as  the  notice  was  sent  by  Bansi  Lai 
and  Gopal  Lai  only  it  is  not  a   valid   notice.     Y^rious   rulings 
have  been  cited  to  the  effect  that  where  there  are   several  joint 
lessors  the  lessee  can  only  be  ejected  at  the  instance  of   all. 

I  agree  with  the  learned  District    Judge  that    the    ralings 
relied  upon  are  not  applicable  to  the  pre:jeat  case  sinoe   Bansi 
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Lai  was   the   sole  lessor.     He   may  have  given  the   lease  on 
behalf  of  his  father,   to  whom   the   house   belonged,   but   this 
would  not  make  it  necessary  for  all  the  members  of   the  family 
to  join  in   giving  the  notice.     The  true  Joint  Hinda  Family  of 
the   Mitahshara  is  almost  unknown   in   the    Punjab    (see    102 
P.   B.    1889)    (I),   and  after  the  death  of  Hari  Singh  his  sons 
Bansi   Lai   and   Gopal  Lai  would   become    the   owners  of  the 
house.     Even  if  it  be  said  that  the  sons  of  Bansi  Lai  and  Gopal 
Lai  were  co-parceners  with  their  fathers,  still   Bansi   Lai   and 
Gopal  Lai  would  be  competent,  as  the  leading  members  of  the 
family,    to   give  the  notice  of  ejectment,  especially  as  the  sous 
are,  with  the  exception  of  one,  all  minors. 

The  next  contention  is  that  the  notice  was  not  a  clear 
notice  to  quit  as  required  by  law.  I  cannot  agree  with  the 
contention.  The  notice  asks  the  appellant  to  vacate  by  the  1st 
April  1915.  This  is  perfectly  clear,  and  the  addition  of  a 
clause  informing  the  appellant  that  if  he  did  not  vacate  by  the 
date  mentioned  he  would  have  to  pay  an  enhaaced  rent  does 
not  alter  the  fact  that  the  notice  was  a  notice  to  quit  by  the 
1st  April.  The  rulings  J.  L.  E,  7  All.  899  (2)  and  15  Indian 
Cases  906  (3),  cited  on  behalf  of  the  appellant,  are  not  in  point. 

The  third  contention  is  that  the  tenancy  was  for  periods 
of  eleven  months  running  one  after  another,  and  that  there- 
fore the  notice  given  on  the  13th  March  to  vacate  by  the  1st 
April  was  insufficient.  This  contention  is  also  wrong.  The  lease 
was  for  eleven  months  only.  On  the  expiry  of  that  term 
the  tenancy  became  a  monthly  tenancy,  in  accordance  with 
section  1 16  of  the  Transfer  of  Property  Act.  I  agree  with  the 
learned  District  Judge  that  the  notice  given  was  sufficient 
and  that  it  was  a  valid  notice. 

Lastly  it  is  argued  that  the  claim  for  rent  against  the 
appellant  is  not  mnintainable  because  there  was  no  privity  of 
contract  between  him  and  the  plaintiffs,  and  14  P.  B.  1898  (4) 
is  cited  in  support  of  this  argument.  But,  as  pointed  out  by 
the  Lower  Appellate  Court,  the  appellant  has  himself  recog- 
nised the  plaintiffs  as  his  landlords  and  has  been  paying  them 
the  rent.  I  agree,  therefore,  with  that  Court  that  the  present 
case  is  distinguishable  from  the  ruling  relied  upon,  and  that 
the  appellant  is  liable  for  the  rent  due  to  the  plaintiffs. 

(b  102  P    R.  18R9  (Riip  Chnnd  v.  Basantn  Mcli. 

(2)  fl«85)  /.  L.  R.  7  All.  899  (F.  B  )  iBradlpy  v.  Atkin<fin\ 

(3)  (1912;  15  Indian  Canes  906  {Sliaki  Chnnd  v.  Ram  Chandra). 
(•1)  14  P.  R.  18y8  {Abdul  Kadir  v,  Nur-ud-Din), 
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Nothing  has  been  said   in   support   of   the   7th   and   8th 

grounds  of  appeal, 

The  Lower  Appellate   Court's   decision   is   correct,   and  I 

dismiss  the  appeal  with  costs. 

Appeal  dismisseJ, 


No.   35. 

Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 
Shadi  Lai. 

SULTAN  ALI  AND  OTHERS— (Defendants)— 
APPELLANTS, 

Versus 

MALIK  AMIR  AND  OTHERS— (Plaintiffs)  - 
RESPONDENTS. 

Civil  Appeal  No.  1850  of  1914, 
Second  appeal  —question  whether  a  sale  includes  a  share  in  the  shamilat. 
Held,  that  where  the  lower  Appellate  Court  has  after  full  consideration 
of  all  the  evidence,  including  the  terms  of  the  sale  deed,  found  that  the 
ancestor  of  the    defendant  did   not  acquire  a  right  to  a  proportionate  share 
in  the  shamilat,  such  finding  is  one  of  fact  and  not  of  law. 

3  P.  R.  1917  (1),  referred  to. 
Miscellaneous  Second  Appeal  from  the  order  of  Rai  Bahalur  Lala 
Chuni  Lai,  Additional  Divisional  Judge,  Attack^  at  Mianwali, 
dated  the  \6th  June  1914'. 

Gokal  Chand  Narang,  for  Appellants. 

Nanak  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by  — 

9tt3fav!l9l7.  Shadi  Lal,  J. — The  Courts  below  have  ooncarred  in   hold- 

ing that  the  ancestor  of  the  defendant  Mian  Muhammad  did 
not,  by  virtue  of  the  sale  deed  dated  the  25th  November  1870, 
acquire  a  right  to  a  proportionate  share  in  the  shamilat  of 
the  village.  This  finding  has  been  arrived  at  after  full  consider- 
ation of  all  the  evidence,  including  the  terms  of  the  document, 
and  there  can  be  no  doubt  that  the  question  whether  the  parties 
to  the  transaction  intended  the  sale  to  include  a  pro  rata  share 
of  the  shamilat  is  one  of  fact  and  not  of  law,  vide,  inter  alia,  3 
P.  R.  1917  (I).  The  language  of  the  document  does  not  present 
any  difficulty,  and  we  are  not  prepared  to  hold  that  any 
question  of  the  constraotion  of  the  instrument  arises  in  this 
case. 

(I)  3  P.  R.  1917  {Saleh  v.  Musaammat  Bahhtaivari), 
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It  is,  however,  argued  that  in  1870  there  was  no  shamtlat 
in  the  village,  that  a  very  large  area,  about  2,67,000  hanals, 
was  subsequently  awarded  by  the  Government  and  recorded 
as  shdinolat  deh,  and  that  all  the  persons  who  were  then  pro- 
prietors in  the  estate  became  ipso  facto  co-sharers  in  this 
joint  holding.  This  matter  was  not  specifically  raised  in  the 
pleading-f,  and  the  issues  appear  to  be  couched  in  ambiguous 
terms.  There  can,  however,  be  no  manner  of  doubt  that  the 
defendant  invited  the  attention  of  the  trial  Court  to  it  by  an 
application  presented  by  him  on  the  29th  July  1910,  and  that  the 
Court  in  pursuance  of  the  prayer  contained  therein  summoned 
the  Naib  Sadar  Kanungo  and  examined  him  in  lespect  of  the 
entries  made  at  the  Settlements  of  1854,  I860"'and  1878  as  to 
the  existence  and  the  extent  of  the  shamilat  area.  Further, 
ground  No.  4  of  the  memorandum  of  appeal  to  the  lower 
Appellate  Court  refers  to  the  same  point,  but  the  learned 
Additional  Divisional  Judge  did  not  apparently  appreciate 
the  point  and  omitted  to  deal  with  it. 

We  have  heard  counsel  on  both  sides,  and  while  holding 
that  the  defendant  did  not  acquire  any  title  to  a  share  in  the 
shamilat  under  the  instrument  of  sale,  we  consider  t^at  the 
question  whether  there  was  any  subsequent  acquisition  of  the 
shamilat  area  and  whether  the  defendant  is  entitled  to  a  pro 
rata  share  therein  is  one  of  some  importance,  especially  when 
we  find  that  the  entry  of  the  Settlement  of  1878  lends  colour 
to  the  contention  of  the  appellants.  We  are,  however,  unable 
to  express  any  definite  opinion,  and  direct  the  Court  of  first 
instance  to  frame  an  issue  on  the  point  and  determine  it 
along  with  the  other  issues  remanded  for  decision. 

The  appeal  is  accepted  pro  tanto  and  the  parties  are  direct- 
ed to  pay  their  own  costs  in  this  Court. 

Appeal  accepted. 

No.  36. 

Before  Hon,  Sir  Henry  Rattigan,  Kt,  Chief  Judge, 

MUHAMMAD  ALT  AND  OTHERS— (Defendants)— 

APPELLANTS, 

Versus 
AMIR  KHAN  AND  ANOTHER-(Plainiiffs)— 
RESPONDENTS. 
Civil  Appeal  No.  2083  of  1917. 
Second  appeal — question  whether  a  sale  includes  a  share  in  shaaiilat-^ 
tik'src  deed  is  silent  on  the  point, 

Ueld,  that  where  the  deed  of  sale  is  sileot  on  the  poiut  the  question 
whether  a  pro  rata  share  in  the  shamilat  waa  intended  to  be  conveyed  to 
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the  vendee  is  not  one  of  construction  of  the  deed  and  consequently  cannot 
be  gone  into  in  second  appeal. 

Secovd  appeal  from   the   decree   of  B.  H.  Bird,  Esquire,    District 
Judge,  Mianwali,  dated  the  ISth  April  1917. 
Badr-ud-Din  Kareahi,  for  Appellants. 
Kanak  Chand,  for  Respondeuts. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  :— 
21th  June  191S.  Sir   Henry   Rattigan,   0.  J.— This   appeal    is   intimately 

connected  with  Civil  Appeal   No.  1850  of  19U  (1)  which  came 
before  a   Division  Bench  for  decision  on  the  9th  of  May   1917. 
The  deed  of  sale  in  both  cases  is  one  and  the  same  and   though 
the  veudees  are  different,  the  question  in  both  cases  is  whether, 
under   the    terms   of   the   deed   of  sale,    a  pro   rata,    share   of 
shamilat  was  intended   to  be  conveyed  to  the  vendees.     In  this 
case,  as  in  the  other   case,   the   lower  Courts  have   concurred 
in  holding  that   no  shamilat  rights   were  sold.     1  have  heard 
Mr.  Badr-ud-Uin  for  the  appoUants  and    Mr.  Nanak  Chaud  for 
the  respondeuts,  and  I   see   no  reason    whatever  to  diifer   from 
that  concurrent  finding.     As  a  matter  of  fact,  as  pointed  out  by 
the  Division  Bench  in  the  other  case,   no  question  of  law  really 
arises   in  these  appeals.     The  deed  of  sale  is  admittedly  silent 
on  the  subject  of   shamilat  and  consequently  there  is  no  ques- 
tion here  of  construing  it  in  order  to  discover  the  intention  of 
the  parties.     In  the  case  before  the  Division  Bench,  the  learned 
Judges  remanded  an   issue    for   trial  regarding  the  allegation 
made  by  the  defendant  in  that   case  that,  pubsequeutly  to  the 
sale,    Government    had   granted  a  large   aiea   of    land  to   the 
village,  that   this  area  had    been  recorded   as  shamilat  deh  and 
that  in  any  case  all  persons,  who  at  the  time  of  the  grant  were 
propiietois,  were   entitled  to  a  share  in  that  area.     In  the  case 
before  me,  no  such  allegation  was  ever  made  by  the  defendant, 
and  it  is  unnecessary  for  me,  therefore,  to  set  np  a  new  case  on 
his  behalf.     All  that  he  has  ever  claimed  wa^  that  on  a  proper 
construction   of  the  sale  transaction,    he  was   entitled  to  claim 
that  a  proportionate  part  of  the  shamilat,   as  it  existed  at  the 
date  of  the  sale,  had  been  conveyed  to  him.     For   the   reasons 
given,  1  hold  that  this  is  a  matter   which   cannot  be  gone  into 
in  second  appeal  and   that  1  see   no   reason  to  diilur    from   the 
concurrent  finding  of  the  Courts  below  as  to  the   intention   of 
the   parties   to    the   sale   of    lb70.     I  accordingly    leject  this 

appeal  with  coats. 

Appeal  rejected. 


(I)  i'rinled  as  A'o»  36  euyrut 
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No.  37. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 

LeRossignoL 

BHAGWANA  AND  OTHERS-(Plaintiffs)— 
APPELLANTS, 

Versus 

BALIK  RAM  AND  OTHERS-(Dependants)— 
RESPONDENTS. 

Civil  Appeal  No.  1635  of  1914 

Custom  —Alienation  —necessity  —  con f erring  occupancy  tenancies. 

Held,  that  the  crealioa  of  au  occupancy  tenancy  amounts  to  a  permaaent 
alienation  and  the  Court  should  decide  whether  the  act  is  one  of  good  manage- 
ment or  merely  a  means  of  raising  funds. 

Second  appeal  from  the  decree  of  A.  H.  Parker,  Esquire,  Divisional 
Judge,  Hoshiarpar,  dated  the  foth  March  1914 

Tek  Chand,  for  Appellants. 
Sundar  Das,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by  — 

LeRossignol,  J. — This   was    a  suit  bj  some  of  the  heirs  of     1st  Julu  ]Q\fi 
one  Tungal  for  possession  of   land    which   he  had  in   one  case 
mortgaged,  and  in  two  other  cases  encumbered  with  occupancy 
tenant  rights. 

With  regard  to  the  area  mortgaged  the  learned  Divisional 
Judge  decreed  possession  to  plaintiffs  of  their  shares  subject 
to  payment  of  their  proportionate  share  of  Rs  270  which  sum 
representing  an  earlier  encumbrance  on  the  land  had  been 
paid  off  by  the  mortgagees  defendaats.  For  the  appellants 
plaintiffs  Mr.  Tek  Chand  argued  at  length  with  reference  to 
order  41,  rule  -7  and  31  Bo.  page  381  (I)  and  62  I.  0.  page 
908  (2),  that  no  evidence  on  this  point  was  led  by  the  res- 
pondents in  the  trial  Court  and  therefore  the  Divisional  Judge 
should  not  have  admitted  evidence  in  his  Court. 

His  argument  however  reposed  on  an  imaginai'y  founda- 
tion, for  evidence,  that  of  Lai  Chand,  on  the  point  was  taken 
in  the  first  Court  and  the  Divisional  Judge  merely  allowed 
that  evidence  to  be  supplemented  and  confirmed  and  gave 
appellants  full  opportunity  of  rebuttal. 

That  payment  by  the  respondents  placed  them  in  the 
shoes  of  the  prior  mortgagees  and  prima  facie  the  payment 
was  for  necessity.     On  this  point  the  appeal  fails. 

(1)  (1907)  /.  L.  R.   31  Eom.  381   {,P.  C.)  {Kessowji  Issur  v.  Great 

Indian  Feninsula  Railway  Coy.). 

(2)  (1915)  32  Indian  Cases  9U»  {Marimuth  PUlai  v.  Velu  Pillai). 
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With  regard  to  the  creation  of  ocoupancy  tenancies,  the 
Courts  below  have  contented  themselves  with  a  finding  that 
the  creation  of  occupancy  tenancies  is  not  a  permanent  aliena- 
tion and  have  not  considered  whether  their  creation  in  the 
case  was  an  act  of  good  management. 

In  our  opinion,  the  creation  of  an  occupancy  tenancy 
amounts  to  a  permanent  alienation,  inasmuch  as  the  created 
rights  derogate  from  the  full  title  of  the  landlord.  And  in  the 
cases  before  us,  the  creator  of  the  right  appears  to  have  been 
actuated  not  by  a  desire  to  improve  his  estate,  but  to  secure 
cash  with  the  slightest  inconvenience  to  himself  and  the  greatest 
loss  to  his  successors.  A  mortgage  of  the  land  would  have 
been  his  proper  course.  That  the  consideration  for  the  crea- 
tion of  the  tenancies  was  needed  by  Tungal,  we  see  no  reason 
to  doubt ;  indeed  after  all  these  years  necessity  may  be  pre- 
sumed. On  this  view  we  accept  the  appeal  and  decree  to 
plaintiffs  possession  of  their  share  (23/60)  of  the  occupancy 
areas  on  their  paying  23/60  of  Rs.  240  to  defendants  4  and  5 
and  23/60  of  Rs.  121  to  defendants  6  to  1"). 

Regarding  the  shares  of  the  plaintiffs  co-heirs,  who  have 
not  sued,  no  argument  has  been  addressed  to  us. 

Parties  shall  bear  their  own  costs  in  this  Court. 

Appeal  accepted. 


No.  38. 

Before  Hon,  Sir  Henry  Rattigan,  Kt,  Chief  Judge, 

BHANA  AND  OTHEKS— (Plaintiffs)— APPELLANTS, 

Versus 

BELA  SINGH  AND  OTHEKS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  1160  of  1916. 

Minor— Contract  by— void— whether  it  can  be  ratified  by  viinor  after 
attaining  majority. 

Held,  that  a  contract  of  exchange  made  by  a  minor  is  void  and  as  such 
cannot  be  ratified  by  him  after  attaining  majority  or  by  his  mother. 

/.  L.  R.  30  CaL  539  (P.  C.)  (1)  and  Pollock  and  Mulla's  Contract  Act 
3rd  Edition,  pp.  50  and  58,  referred  to. 

/.  L,  R.  33  Cal  363  (2),  distinguiahed. 

(1)  (15)03)  /.  L.  R.  30  Cal.  539  (P.  C.)  {Mohori   Bibi  v.  Dharnw  Da$ 

Chose). 
(2;  (1905)  /.  L.  tt.  33  Oal.  363  {Roy  v.  Thakur  Bam), 
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Second  appeal  from  the  decree  of  W.  de  M.  Malan^EsquireyBistrict 
Judge  J  Jullundur,  dated  the  4<th  February  1916. 

Badr-ud-Din  Kureshi,  for  Appellants. 

Brij  Lai,  for  Respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Sib  Henry  Rattigan,  C.  J. -It  appears   that  on  the    6th   31s«  Ma?/ 19    18.] 
December  1913     and    10th   December  1918,    Bhana,   plaintiff 
No.  1,  who  was  then  himself  a  minor,  aged  17,  acting   on  be- 
half of  himself  and  purporting  to  act  as  the  guardian  of  his 
minor  brothers,  effected   certain  exchanges  of  lands    with  the 
defendants.     Mutations   followed   and   it  is   stated  that  at   the 
mutation,  which  took  place  on  the  'ZQih.   of  Jane   1914,    when 
Bhana  had   attained  the  age  of   majority,   Mussammat  Rami 
the  mother  of  the   plaintiffs,  was  also  present   and   that  both 
she  and  Bhana  ratified  the  transactions  that  had  already  taken 
place.     Plaintiffs,  who  are   Bhana  himself   and  his  two  minor 
brothers,  have   now  sued    for  possession  of  the  land  originally 
belonging  to  them,  and  asl£  to  have  the  parties  restored  to  the 
status  quo.     The  first  Court   held  that  the  transactions  effected 
by  Bhana  were  void,  that  the  exchanges  were  not  beneficial  to 
the  minors  and  that  the  defendants  who    had  built  on  the  land 
in  defiance  of  an  injunction  from  the  Court  were  not  entitled  to 
any  compensation  for  their  buildings.     He  accordingly  grant- 
ed plaintiffs  the  decree  for  which  they  prayed.     On  appeal  the 
District  Judge  reversed  the  decree  and  dismissed  the  plaintiffs' 
suit  with  costs  throughout.    The  grounds  upon  which  the    learn- 
ed   District  Judge  based    his   judgment    were  that    Bhana  at 
the  time  of  the    transactions  was  "  quite  old    enough  to  know 
"  what  was  to  his  advantage  and  to  that  of  his  younger  brothers," 
and  that  the  latter  were   represented  at   the  second  mutation 
by  their   mother,   and   further  that   the  exchanges  had  been 
beneficial  to  the  plaintiffs  who  had  received  chahi  land  in  lieu 
of  hanjar  qadim. 

Plaintiffs  have  preferred  a  farther  appeal  to  this  Court 
and  in  my  opinion  their  appeal  must  succeed.  The  contract 
of  exchange  made  by  Bhana,  a  minor,  was  void,  and  as  such 
could  not  possibly  be  ratified  in  law,  (see  Pollock  and  Mulla's 
Contract  Act,  3rd  edition,  pages  56  and  58).  The  authority' 
relied  on  by  the  Distiict  Judge,  namely,  Boy  v.  Thakur  Bam, 
I.  L.  B.  XXXni  Cal,  363  (1),  is  not  in  point.  In  that  case 
it  was  held  that  a  person  who  at  the  time  of  contracting  was 

(1)  (1905)  I.  L.  R.  33  CqI.  363  {Roy  v.  Thakur  Ram),  ^ 
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under  a  disability  under  the  provisions  of  the  Chutia  Nagpore 
Encumbered  Estates  Act,  VI  of  1876,  but  was  at  the  point  of 
emerging  from  that  disability,  could  ratify  his  contract  after 
the  disability  had  ceased.  That  case  was  thus  decided  with 
reference  to  its  own  particular  facts  and  to  the  provisions  of 
the  Act  referred  to.  The  disability  was  one  under  the  terms 
of  that  Act,  and  not  a  disability  due  to  minority.  On  the 
other  hand  we  have  now  the  authority  of  their  Lordships  of 
the  Privy  Council  for  the  proposition  that  a  contract  by  a 
minor  is  not  merely  voidable,  but  is  wholly  void  (see  Mohori 
Bihi  V.  Dharmo  Das  Ghose,  I,  L.  H.  XXX  Gal.  539)  (1).  Such 
being  the  case,  it  was  not  competent  either  to  Bhana  or  to 
Mussammat  Rami  to  ratify  an  act  which  from  its  yevy  incep- 
tion had  no  legal  force. 

I  accordingly  accept  the  appeal  and  setting  aside  the 
order  of  the  District  Judge  I  i-emand  the  appeal  to  the  Court 
below  for  determination  of  tbe  question  whether  any  compensa- 
tion is  due  to  defendants  for  the  building  erected  by  them. 
This  question  was  put  in  issue  (6th  issue)  and  decided  against 
defendants  by  the  first  Court,  but  it  was  raised  before  the 
lower  Appellate  Court  in  the  defendants'  7th  ground  of  appeal 
and  upon  the  view  I  take  of  plaintiffs'  right  to  have  the  ex- 
changes set  aside,  it  must  be  considered  and  decided  by  the 
District  Judge.  I  accordingly  direct  that  the  record  be  re- 
turned to  the  Court  of  the  District  Judge  for  final  determina- 
tion of  defendants'  appeal  in  accordance  with  law  and  subject 
to  the  foregoing  remarks.  I  leave  it  to  the  District  Judge  to 
deal  with  the  question  of  costs. 

A2);peal  accepted. 


No.  39. 

Before  Hon.  Mr.  Justice  Shacli  Lai  and  Hon.  Mr,  Justice 

LeRossignol. 

KISHEN  CHAND  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versus 

MUNICIPAL  COMMITTEE  OF  A MRITSAR— (Defendants) 

—  KESFONDENTS. 

Civil  Apj.eal  No.  1391  of  1915. 

Punjab  ilunicipal  Act,  111  of  1911,  section  i7- contract  not  executed  in 

conformity  with-  whether  binding  on  the  Committee— Registration — Indian 

Registration  Act,  XVI  of  1908,  section  17. 

(1)  (1903)  1.  L.  B.  30  Cal.  539  {P.  C.)  {Mohori  Bibi  v.  Dharmo  Das 

Ghose). 
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Plaintiffs  sued  for  specific  Derformance  of  a  contract  made  by  them  with 
the  Municipal  Committee  of  Amritsar  and  signed  by  themselves  and  the 
Secretary  of  the  Committee.  By  the  terms  of  this  contract  the  plaintiffs 
were  to  raise  the  bed  of  a  certain  tank  and  agreed  to  keep  it  in  repair,  and 
the  Committee  undertook  to  fill  the  tank  with  fresh  water-  and  it  was  stated 
that  the  tank  should  be  considered  icakf  and  neither  party  "  shall  have  any 
proprietary  rights  in  it." 

Held,  that  the  contract  was  not  binding  on  the  Municipal  Committee  as  it 
was  not  signed  by  the  President  or  Vice-President  and  oce  more  member  or 
by  members  tc  whom  that  function  had  been  delegated  as  required  by  sec- 
tion 47  of  the  Punjab  Municipal  Act. 

Held  also,  that  the  contract  required  registration  under  section  17  of  the 
Registration  Act  even  although  it  might  be  doubtful  whether  any  title  to  the 
tank  existed  in  tho  declarants   and  was  consequently  inadmissible  in  evidence. 

Second  appeal  from  the  decree  of  S.  S.  Harris^  Esquire,    District 
Jtidge,  Amritsar,  dated  the  9th  April  1915. 

Sheo  Narain  and  Sohan  Lai  Kapar,  for  Appellants. 

Balwant  Rai,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

LeKossignol,  J. — In  this  second  appeal  the  first  matter  for    Sth  July  19i8. 
decision  is  whether  the  agreement  on  which  the  plaintiffs  relj  is 
not  binding  on  the  respondent  Committee,  and  the  second  whether, 
being  unregistered,  it  is  admissible  at  all. 

Now  the  value  of  the  contract,  which  involved  the  supply 
by  the  respondent  from  time  to  time  of  water  sufficient  to  fill  a 
large  public  bathing  tank  clearly  exceeded  Rs.  lOU  and  such  a 
contract  is  not  binding  on  the  Municipal  Committee  unless 
signed  by  the  President  or  Vice-President  and  one  more  mem- 
ber, or,  in  the  event  of  delegation,  by  members  to  whom  that 
function  may  have  been  delegated. 

In  this  case  the  contract  has  been  signed  by  neither  the 
President  nor  by  the  Vice-President  nor  by  any  member. 

The  point,  though  raised  at  a  late  stage,  is  a  legal  one,  is 
patent  ou  the  face  of  the  record  and  is  fatal  to  tue  plaiuiift's' 
action. 

Again  the  agreement  which  the  Committee  deny  as  admis- 
sible contains  an  unmistakable  disclaimer  by  both  parties  thai 
either  has  any  proprietary  interest  in  the  immoveable  propertj 
referred  to  in  the  contract. 

We  find  no  force  in  the  argument  that  section  17  of  the 
Registiation  Act  does  not  apply  where  it  is  doubtiul  whetner 
any  title  existed  in  the  declarants.  The  title  in  the  tank 
was   not  free  from  dispute,  and  in  these  circumstances  we  hold 
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that  a  declaration  by  a  person  that  he  holds  no  title  in  im- 
moveable property  of  Rs.  100  in  value  requires  registration  and 
if  it  is  unregistered,  it  cannot  be  received  as  evidence  of  any 
transaction  affecting  such  property. 

For  these  reasons  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  40. 

Before  Hon.  Mr.  Justice  Shah  Din. 
SHIB  RAM— (DEFENDANT)— APPELLANT, 

Versus 

MaQSUM  ALl  KHAN  AND  ANOTHER— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  2127  ofi9l7. 

Punjab  Pre-emption  Act.  I  of  1913,  section  15  (c)  secondly— path's  in 
Rupar— whether  "  sub-divisions.'" 

Held,  that  Rupar  is  divided  into  well  recognised  pattis  which  are 
"  sub  divisions  "  within  the  meaning  of  section  15  (,c}  secondly  of  the  Punjab 
Pre-emption  Act. 

21  P.  R.  4915  (1),  distinguished. 
Second  appeal  from  the  decree  of  Lieut.  Colonel  B  0.  Boe,  Dis- 
trict Judge,  Ambala,  dated  the  1th  May  1917. 

l^anak  Chand  Pandit,  for  Appellant. 

Nemo,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

4,ih  June  1918.  Shah   Uin,  J. — The  facts  of  this  case  are  very  fully  given 

in  the  judgment  of  the  learned  District  Judge  and  it  is  uuneces- 
saiy  to  repeat  them  here.      The  first  question  for   decision   is 
whether  Rupar  is  divided  into  pattis,  as    alleged  by  the  plain- 
tiffs, and  those  pattis  are  "sub-divisions"    within   the  meaning 
of  section  ]5  (c)  secondly  of  the  Punjab  Pre-emption    Act-     A 
reference   to   the  plaint   will    show   that   the   plaintiffs    based 
their  suit  expressly  on  the  ground  that  Rupar  was  divided  into 
pattis,  that    the  land  in  suit  was  situate  in  one  of   these  pattis 
called   patti  Rajputan,  that  the  vendee  had  no  laud  in  the  said 
paiti,  and  that   therefore  the  plaintiffs  had  a   superior  right  of 
pre-emption  in  the  land  in  suit.     In  \ur  jawab  dawa  the  vendee 
did  not  deny  that  Kupar  was  divided   into  pattis,  but  pleaded 
that   he   was   landowner  in  patti    Kajputan  as   well    as   the 

(1}  21  P.  R.  1915  {Waryam  Singh  v.  Mahtab  Siiyh). 
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plaintiffs  and  tliat  therefore  the  plaintiffs'  alleged  right  of 
pre-emption  was  not  superior  to  his.  He  made  the  same 
admission  as  to  the  existeuce  of  pattts  in  Rupar  in  his  statement 
in  jCourt,  though  he  added  that  the  pattis  had  been  fixed  only 
for  fiscal  purposes.  There  he  was  quite  wrong,  as  a  reference 
to  the  statement  of  proprieters  at  the  foot  of  tbe  pedigree-table 
of  the  Settlement  of  1888  would  show  that,  although  there  were 
no  pa^fi's  ill  Rupar  before,  in  the  course  of  the  said  Settlement 
it  was  divided  intj  iour  pattis,  namelj,  paifi  Rajputan,  ^"i^^*' 
Araian,  patti  Kalan  aud  Harcbahar  patti.  The  very  names  of 
the  pattis  show  that  they  were  not  fixed  merely  for  fiscal 
purposes,  but  that  they  represented  homogeneity  of  descent  of 
the  proprietors  included  in  one  patti,  whatever  the  case  may 
be  as  to  tbe  areas  of  the  pattis  in  question.  In  connection 
with  this  question,  couusel  for  the  vendee  has  relied  on  21 
P.  B.  i9i5  (I)  but  that  decision  which  relates  to  a  newly 
founded  Chak  No.  224  in  the  Lyallpur  Colony  has  no  bearing 
whatever  on  a  case  like  the  present. 

lu  view,  then,  of  the  pleadings  of  the  parties  and  of  the 
statement  of  the  proprietors  in  the  Settlement  of  IbSS,  it  must 
be  held,  as  has  been  held  by  the  District  Judge,  that  Hupar 
is  divided  iuLo  well-recognised  pattis  which  are  "  sub-divisions  " 
witbin  the  meanirg  of  section  15  (c)  secondly  of  the  Punjab  Pie* 
empbioD  Act.  The  District  Judge  has  found  as  a  fact  that  the 
vendee  had  no  land  in  patti  Rajputan  prior  to  the  bale  in 
dispute  ;  and  it  follows  that  the  plaintiffs'  right  of  pre-emption 
is  superior  to  that  of  the  vendee.  The  appeal  fails  and  is 
dismissed  with  costs. 

•  Appeal  dismissed. 


No.  41. 

Before  Hon,  Mr,  Justice  Skadi  Lai  and  Hon,  Mr,  Justice 

Wilberforce. 

NAND  SINGH,  &c.,— (Defendants;— APPELLANTS, 

Versus 

CHHA JJ  U,  Ac— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  668  of  19J5. 

Second  Appeal— abandonment— whether  question  of  law  or  fact. 

Held,  that  findings  on  questions  of  abandonment  are  strictly  speaking 
findings  of  fact  and  consequently  ou  second  appeal  only  matters  of  legal 
principles  arising  out  of  these  facts  can  be  taken  up. 

(1)  21  P.R.  1915  {Waryam  SUgti  v.  Mahtab  Singh). 
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13  P.  W.  R.  1910  {1},  102  P.  L.  R.  1909,  and  32  Indian  Cases  355, 
referred  to. 

Second  Appeal  from  the  decree  oj   W.  de  M.   Malan,  biaqmrc, 
Dittrict  Judge.,  Jullundur,  dated  tJie  4ith  December  191-1. 

Rambliaj  Datta,  for  Appellanta. 

Tek  Chand,  for  B/Otipondents, 

The  judgment  of  tlie  Court  was  delivered  by— 

^^^^^^^^^^^^'^j    *'■ — ^^^   Haria   had   tbree   sous   of   whom 
^  "       Kuldu  left  his   land    before   the  first  Settlement.     In  1865  he 

had  died  leaving  two  sous,  Nihala  and  Budhu,  of  whom  the 
former  sued  his  relations  for  his  and  his  brother's  share  iu 
the  land.  He  obtained  a  decree  for  J /I  shaie.  it  is  not  clear 
whether  this  decree  was  ever  executed  or  not,  the  next  piece 
of  iuformatiou  available  being  a  revenue  entry  in  1876  shewing 
him  as  again  out  of  possession.  He  subsequently  died  sonless 
in  iSambat  I960  leaving  as  his  heirs  the  descendants  of  his 
brother  iJudhu  who  have  now  sued  the  descendants  of  Haria's 
other  sons  for  their  share  in  the  property,  which  was  joint 
and  remained  till  19u5  recoided  iu  the  names  of  plaintiffs  and 
defendants.  The  only  questions  before  the  .ourts  were  whether 
^ihala  and  Budhu  had  abandoced  their  laud  and  whether  the 
present  suit  is  within  time.  Both  Courts  have  held  that  no 
abandonment  took  place  and  that  the  first  denial  of  plamtiff's 
title  took  place  in  lyuo.  Against  the  decision  of  the  Lower 
Appellate  Court  a  second  appeal  has  been  preferred, 

fcjti'ictly  speaking  the  findings  of  the  lower  Courts  on  the 
question  of  abandonment  are  findings  of  fact  (13  P.  W.  li.  1910 
(i),  102  P.  L.  li.  iyu9  (2;  and  3^  I.  C.  355  ^S)  ).  On  second 
appeal  therefore  only  matters  of  legal* principles  arising  out 
of  these  facts  can  be  taken  up.  In  this  appeal  no  matter  of 
legal  principle  appears  to  be  involved  and  in  these  circum- 
stances it  is  unnecessary  for  us  to  discuss  the  evidence  regarding 
the  faction  of  abandonment.  There  is  also  no  question  of  limi- 
tation involved  as  the  parties  were  co  sharers  iu  a  joint  holding 
and  no  overt  denial  of  the  plaintiffs'  title  took  place  till  1905 
and  the  suit  was  instituted  within  J 2  years  of  this  denial. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


(1)  13  P.  W.  R.  1010  {^Kirya  v.  Jiwa). 

(2)  102  P.  L.  U.  lifOU  (Atra  v.  Ram  Kishcn). 

(3)  ^,1910;  32  Indian  Cases  365  \Kailas  Chandra  v.  Romesh  Chandva)i 


APBih,  1912.}  CIVIL  JUDGMENTS— No.  42.  ^05 

No  42. 

Before  Hon.  Mr.  Justice  Scott-Smith, 

HEVl  DAYAL— (Defendant)— APPELLANT, 

V&rsus 

BAI  .N 1  RAM— (Plaintiff)  -RESPONDENT. 

Civil  Appeal  No.  250  of  1918. 

Indian  Contract  Act,  IX  of  1872,  seclioii  Q5— whether  applicable  or  no 
in  certain  stated  circumstances. 

Plaintifi  sued  defendaat  for  the  return  of  an  advance  of  Rs.  6b0  which 
he  paid  to  the  latter  on  account  of  an  advertisement  which  was  to  appear  in 
00,000  copies  of  defendant's  Urdu  Jantri,  alleging  that  tlie  copies  of  the 
Juntri  bad  been  forfeited  by  Government  and  there  had  therefore  been  no 
publication.  It  was  found  by  the  Chief  Court  as  a  fact  that  the  full  number 
of  60,000  copies  of  the  Jantri  were  printed.  Out  of  these  only  some  3,500 
copies  were  recovered  by  the  police  from  the  defendant  himself  and  a  few 
from  other  sources  ;  in  all  some  5,000  odd.  It  was  not  alleged  that  the 
defendant  had  committed  any  criminal  offence  or  had  inserted  in  the  J  aniri 
anything  that  would  have  been  objectionable  in  times  of  peace.  The  con- 
fiscation was  ordered  under  the  Defence  of  India  Act  or  the  rules  framed 
thereunder.  All  that  was  alleged  was  that  he  inserted  objectionable  pre- 
dictions as  to  coming  events— prophecies  being  a  feature  of  the  almanac. 

Held,  that  as  the  defendant  had  carried  out  his  agreement  of  printing 
the  plaintifi's  advertisement  in  the  specified  number  of  copies  of  his  almanac 
and  had  put  them  on  the  market,  and  as  the  confiscation  by  Government 
was  due  to  causes  over  which  he  had  no  control  section  65  of  the.  Contract 
Act  was  inapplicable  in  the  absence  of  any  express  provision  and  the  prin- 
ciple "  that  the  loss  must  lie  where  it  has  fallen  "  should  be  followed  and  con- 
sequently plaintiff's  claim  must  fail. 

Campbell's  Law  of  War  and  Contract,  p.  151  et  seq.  (Coronation  Cases) 
and  Cunningham's  Indian  Contract  Act,  p.  259,  Commentaries  on  section  65, 
referred  to. 

33  Indian  Cases  536  (I),  distinguished. 
Second  appeal  from  the  decree  of  Khan  Bahadur  Khwaja  Tasadduq 
Hussain,  District  Judge,   Ludliiana^  dated  the   I'ith  Novem- 
ber 1917. 

Tek  Chand,  for  Appellant. 

Fazl-i-Hassain  and  Badr-Ud-Din  Kureshi,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

bcOTT-SMiTH,  J.— Pandit  Devi  Dayal,  defendant-appellant,     lOth  June  I9l8. 
IB  the  publisher  of  a  vernacular  almauae  or  Jantri  called  Mufid- 
i-Alam,    It   was    his   custom  to    receive   advertisements  from 
various  advertisers.   lu  accordance  therewith  on  the  2othof  May 

(1)  (1915;  33  Indian  Cases  536  {Boggiano  and  Co,  v.    Arab  Uteamer, 
Ltd.), 
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1915  there  was  an  agreement  between  him  and  Baini  Ram,  plain- 
tiff, that   the  defendant    would  print  certain  advertisements  in 
60,000  copies  of  the  Urdu  Jantri  for  the  year  1916  and  iu  45,000 
-copies  of  the  Nagri  Patra  for  the  Sambat  1973.     Plaintiff  alleged 
an  advance  of  Rs.  660.     It  was  said  that  his  advertisements  had 
not  been  printed  in  the  Nagri  Patra  at  all,  that  they  had    been 
printed  in  the  Urdu  Jantri  biit  that  the  copies  of   it   had   been 
forfeited  by  Government  and  that   therefore    there   had   been 
no  publication.     He  sued  for  recovery  of  Rs.   660.     The  allega- 
tions in  regard  to  the  Nagri  Patra  were   found  by  the  Courts 
below   to  be   false   and   there  is   no    dispute  now  in  regard  to 
this.     As  regards  the  Urdu  Jantri,  the   first   Court   found  that 
60,000   copies  were  actually   printed,   that    some  56,500  copies 
were  sold  and  that  the  defendant  was  not   responsible    for  the 
act  of  the   executive    authorities    in   confiscating    the  publica- 
tion  and  therefore  dismissed   the  suit.     The  Lower  Appellate 
Court  came  to  no  finding  as  to  how  many  copies  were   actually 
printed  but  says  "  the   defendant   has    been   able   to    account 
"  for  the  sale  of  23,010  copies  iu  all   and    assuming  that   each 
"  copy    was   incorporated    with   plaintiff's    adverti>?ements,   it 
"  mHy  therefore  be  concluded  that   he   published   only   23,000 
"  advertisements     of   the    plaintiff.     In   the   absence    of   proof 
"  to  the  contrary,  it  can  safely  be  presumed  that  the  defendant 
"  failed  to  publish  the  rest  either  by  reason  of   the  confiscation 
"  of  his  Jaji^ri  by  (Jovemment   or   owing   to   the   fact   that   he 
*'  did  not  actually   print  more   than   23,000  or  25,'  UO  copies  of 
"  it."     It  held  further  that  it  was  due  to  the  defendant's   care- 
lessness   and   negligence    in   publishing    certain  objectionable 
matter  in  the  Jantri,  that  the  latter  was   confiscated  and   there- 
fore he  was  liable  to  reimburse  the  plaintiff  a  sum  proportionate 
to  the  number  of  copies  which  were    not   actually   sold   to   tho 
public.     It  gave    the   plaintiff  a   decree   for   Rs.  251;-5-4(  with 
proportionate  costs.     From  this   order  the   defendant   appeals 
and   plaintiff  has  filed   a   cross-appeal  in  which  he  asks  for  a 
further  deciee  for  Rs.  145-10-8. 

In  another  similar  suit  one  Salig  Ram  sued  the  same 
defendant  for  Ks.  440  and  obtained  a  decree  for  Rs.  271-5-4. 
In  a  third  suit  one  Ghulam  Ahmad  sued  the  defendant  for 
Rs,  168  and  obtained  a  decree  for  Rs.  103-10-0.  In  each  of 
these  two  suits  cross  applications  for  revision  have  been  filed 
(Nos.  70,  131,  71  and  I9i  of  1918). 

As  the  Lower  Appellate  Court  has  not  come  to  any  finding 
as  to  the  number  of  copies  actually  printed,  it  will  be  well  to 
dear  the  ground  by  arriving  at  a  finding  ou  this  point.    The 
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first  Court  came  to  a  clear  finding  that  60,^00  copies  of  the 
Jantri  were  actually  printed.  The  Lower  Appellate  Gonrt 
has  not  dissented  from  this  finding.  The  evidence  on  which 
the  first  Court  based  its  decision  is  referred  to  by  it  and  I  have 
heard  it.  I  fully  agree  that  it  is  proved  that  the  full  cumber 
of  60,"00  copies  were  printed.  In  my  opinion  the  Lower 
Appellate  Court  should  have  cme  to  a  decision  on  this  point 
as  it  would  probably  have  infl.uenced  its  decision  on  the  second 
point,  namely,  as  to  the  number  of  copies  actually  sold  to  the 
public. 

Now.  taking  into  consideration  the  fact  that  60.000   copies 
were  actually  printed,  it  appears  reasonable  to  hold   that    they 
were  all  placed  on  the  market  for  the  purpose  of   sale  and  that 
most  were    sold.     Only   some    8,500    copies    were  recovered  by 
the  police  from  the  defendant  himself  and  a  few  were  recovered 
from  other  soarces.     Tne  defendant  did  his   best  by  advertis- 
ing aud  otherwise  to  recover  the  sold  copies  which   he   handed 
over  to  the  authorities.     Tf  he  had  had  a  stock  of  unsold  copies 
in  his  possession,  it  is  reasonable  to  presume  that  he  would  have  - 
handed  them  over  al~o.      i he  publication  (almanac)   a    copy    of 
which  is  on  the  record,  shews   on  its  title  page   that   it  is   ob- 
tainable  from    a  large   number   of  booksellers  and  it  appears 
probable  that  the    copies    were   distributed    to  these    persons 
for  sale.     The  defendant  has  stated  that  his  register   of   sales 
was   taken   away  from  him    by   the   police  and    has  not  been 
restored  to  him.     This  has  not  been  denied  and   it    appeai-s    to 
be  highly  probable.     It  appears  further   'prima  facie    probable 
that    all   the   60,000  copies   of   the    Jantri   were   sold    except 
those — some  5,000  odd  in  number — which  were   made   over   to 
the  authorities      All  that   the  defendant   undertook  to  do  was 
to  print  the  advertisements    in   his   almanac   and   to   put   the 
latter  on  the  market.     This    it   is  held  he  has  done.     The  con- 
fiscation  of  the  almanac   has   undoubtedly   caused  loss   to  the 
defendant    and   presumably   to   the    various   advertisers    who 
have   brought  suits   against   him.     The   question  is    whether 
under  the    circumstances  the    defendant   is   liable  to   compen- 
sate the  plaintiffs.     In  order  to  decide  this   the   further  ques- 
tion  arises  whether   the   confiscation   of   the  almanac  was  due 
to  the  defendant's  carelessness  or   negligence  in  inserting  in   it 
objectionable    matter  or  matter  which  he  knew  or   had   reason 
to  believe  would  render  its  confiscation  probable.     There  is  no 
proof  on  the  record  as  to  what  the  objectionable  matter  in  the 
almanac  was   which   led  to   its  confiscation  by  the  authorities. 
AU  we  know  is  that  it  was  confiscated  in  accordance   with  the 
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provisions   of   the'  Defence  of  India  Act  or  the  rules    framed 
thereunder.     It   is    not  alleged  that  the   defendant  -had    com- 
mitted   any   criminal    offence  or   had  inserted  in  the  almanac 
anything  that   would   have   been  considered   objectionable   in 
times   of   peace.     What   is    alleged    is  that   he  inserted   in  it 
objectionable  predictions    as  to   coming   events.     The   almanac 
has   been   regularly  published  for  several  years  past  and  pre- 
sumably these  predictions   are  a  feature  of  it  and  the  plaintiffs 
mnst  have  known   this.     They    gave   their   advertisements   to 
the   defendant    with   their   eyes   open.      Under   these   circum- 
stances it  is  difficult  to  see  how  he  can  be  held  liable  to   refund 
any  of  the  money  which  he  received   for  work  which  he  agreed 
to  do  and  did  do  so  far  as  possible.     Tbe  almanac  was   printed 
in  September    1915  and    was    not   confiscated   by    Government 
until  three  mouths   later.     After  the    date   of   the    confiscation 
the  continuance   of  the  sale  of  the  almanac   was    rendered    im- 
possible by  causes    over  which  the   defendant  had  no  control. 
It  appears  to  me  equitable  that  the  loss  in  such  a   case    should 
lie  where   it    has   fallen.     No  authority  on  all  fours  with  the 
present  case  has  been  cited  on  either   side.     Counsel    for   Devi 
Dayal  has  referred  me  to  a  book  entitled     "  The  Law  of  War 
and    Contract"    by  Campbell    in   which  on  pages   161        seq. 
what  are  known  as  the  Coronation  Cases  are  discussed.     These 
are  cases  which  arose  out  of  the  postponement  of   the   date   of 
the  Coronation    of   King  Edward    Vil.     The  priuciple  tliat  in 
such  cases  the    loss  must  lie  where  it  has  fallen  was  generally 
applied.     In  the    Indian   Contract  Act   by  Cunningham  in  the 
Commentary  on  section    65,   page    259    the   following   passage 
occurs : — 

In  cases  of  this  sort  where  the  contract   is   not   void  at 
the  outset,  but  in  consequence  of  an  accident  fur- 
ther perfoimance  is  excused,  no  remedy  is  accord- 
ing to    the   English    authorities   open   to   either 
paity  in   respect   of    money   advanced   or    work 
done    under   the     contract    before    the   date  of 
the  interruption.     It  is  considered  that  restitutio 
in  inteyrum  is    impossible   and   therefore   in   the 
absence  of   any  express   provision   each  party  is 
left  in  the  position  which  he   occupied  when    the 
intertuption  took  place. 
The  present  case  is  not  on  all   fours  with    the  Coronation 
Cases,  but  at  the  same  time  1  do  not  think  it  can  be  said   to  be 
governed  by  section  ti5  of  the  Contract  Act  because  the   defen- 
dant carried  out  his   part  of  the  agreement   by  printing   and 
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placing  on  the  market  60,0">0  copies  of  liis  almanac-  XXXIII 
7.  C,  page  536  (I),  which  has  been  relied  on  by  the  Lower 
Appellate  Court  is  distinguishable  from  the  present  case  be- 
cause there  the  shipping  company  which  had  received  a  pay- 
ment  in  advance  on  account  of  freight  had  not  done  anything 
towards  earning  the  money.  The  ship  on  which  the  goods 
were  loaded  did  not  leave  the  harbour  and  the  voyage  was 
abandoned  because  the  import  of  the  goods  into  the  country 
to  which  they  were  being  sent  was  prohibited  by  orders  of 
Government.  That  case  was  held  to  be  governed  by  section 
65  of  the  Indian  Contract  Act  which,  in  my  opinion,  does  not 
apply  to  the  present  case.  The  fact  that  a  certain  number  of 
the  60,000  copies  of  the  almanac  wei'e  never  sold  to  the  pablic 
or  having  been  sold  were  recalled  and  destroyed  has  been  found 
to  be  not  due  to  any  fault  or  carelessness  on  the  part  of  the 
defendant  but  to  an  act  of  the  executive  authorities  which 
could  hardly  have  been  foreseen.  Under  these  circumstances 
I  hold  that  the  principle  that  the  loss  must  lie  where  it  has 
fallen  should  be  followed.  I  therefore  accept  the  defendant's 
appeal  and,  setting  aside  the  order  of  the  Lower  Appellate 
Court,  dismiss  plaintiff's  suit.  His  appeal  is  also  dismissed. 
Under  all  the  circumstances  of  the  case,  1  think  it  equitable 
that  the  parties  should  bear  their  own  costs  throughout  and 
I  order  accordingly. 

Appeal  accepted* 


No.  43. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr^  Justice 

Wilberforce. 

PARTAP  SINGH— (Plaintiff)— APPELLANT, 

Versus 

MUSSAMMAT  JAI  KAUR— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  14S5  of  1915. 

Cu&toni — succession — mother  or  son  by  another  wife — Hindu  Jats—> 
Ludhiana  District—  Riwaj-i-am. 

Held,  that  by  custom  among  Hindu  Jats  of  the  Ludhiana  District  a 
widowed  mother  is  entitled  to  succeed  to  the  estate  of  her  deceased  child" 
less  son  in  presence  of  a  son  by  another  wife. 

The  Riwaj-i-ams  of  the  district  referred  to— also  Rattigan's  Customary 
Law  para.  22  and  Case  No.  341  of  1880  vunpublished). 

(1)  (1915J  33  Indian  Cases  536  {Boggiano  and  Co.  v.  Arab  Steaimsr, 
Ltd), 
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Second  appeal  from  the   decree  of  H,  D.  Oraik    Esquire,  District 
Judge,  Ludhiana,  dated  the  \Sth  February  1915. 
Nand  Lai,  for  Appellant. 
Ganpat  Rai,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by  : — 
20!!^  July  1918.  WiLBEKFORCE,  J.— The  pedigree-table  of  the   parties  is  as 

follows : — 

LAKHA  SINGH. 
1 

Mussammat  Sukho  (no  issue).  Second  wife. 


r— ^ 

Kala  ^ingh  Santu 

had  two  wives. 


Mussammat  Saddan,  Mussammat  Jai  Kaur 


Partap  Singh 
(plaintiff). 


(defendant) 


Mahan  Singh,  Nazir  Singh 

died  19Ui).  (died  reeently). 

^  The  parlies  are  Jat  Sikhs  of  the  Ijudhiana  District.  The 
dispute  before  us  is  regarding  the  succession  to  the  property 
of  Nazir  Singh,  the  last  surviving  son  of  Kala  Singh  and  the 
defendant  Mussammat  Jai  Kaur.  The  property  on  the  death 
of  Kala  Singh  was  mutated  in  the  names  of  his  sons  and  on 
the  death  of  Nazir  Singh  his  share  has  been  mutated  in  the 
Dame  of  his  mother.  The  lower  Appellate  Court  has  held  that 
both  by  general  custom  and  the  custom  of  the  I  district  Mussam- 
mat Jai  Kaur,  mother  of  Nazir  Singh,  is  entitled  to  a  life  tenure 
of  the  property.  A  certificate  as  to  the  question  of  custom 
involved  has  been  obtained. 

The  lower  Appellate  Court  has  based  its  decision  especial- 
ly on  the  Hiiv'ij-i  ams  of  Mr.  Gordon  Walker  and  Mr. 
Dunnett.  It  has  also  held  that  paragraph  i:2  of  Rattigans 
Digest  is  in  favour  of  the  mother.  It  has  also  referred  to  a 
case  which  occurred  in  the  family  on  the  death  of  Lakha 
Singh  who  was  succeeded  in  equal  shares  by  a  childless  widow, 
Mussamnaat  Sukho,  and  the  sons  by  his  other  wife.  Further, 
it  has  referred  to  ceitaiu  authorities  that  on  the  death  of 
Nazir  Singh,  the  succession  must  be  considered  as  reopened 
and  that  Mussammat  Jai  Kaur  was  then  entitled  to  succeed 
as  the  widow  of  Kala  Singh. 

On  appeal  before  us,  it  was  argued  that  paragraph  22  of 
Uatligatis  Digest  gives  a  misleading  summary  of  the  authorities 
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on  -which  it  purports  to  be  based.  It  is  pointed  out  bj 
Counsel  that  the-e  authorities  refer  to  the  rights  of  a  mother 
as  against  collaterals  or  a  sister  and  not  as  against  a  «oii  of  a 
co-wife.  This  criticism  appears  to  be  justified,  and  the  only 
Chief  Court  judgment  on  the  rights  of  a  widowed  mother  as 
against  a  son  of  a  co-wife  is  contained  in  an  unreported 
authority  No.  341  of  188G  referred  to  in  BaUigan's  Digest  and 
also  by  the  lower  Appellate  Court.  This  authority,  however, 
being  of  Moghuls  of  the  Rawalpindi  district,  does  not  help  us 
in  the  present  case.  Fortunately,  however,  it  is  not  necessary 
for  us  to  base  our  decision  on  any  general  custom  of  the 
Punjab,  as  the  Biwaj-i-ams  of  the  District  deal  with  the 
matter  at  length.  Both  Mr.  Gorden  Walker  and  Mr  Dunnett 
deal  clearly  with  the  question.  There  can  be  no  doubt  as  to 
the  meaning  of  the  answers  recorded  by  them  as  in  both  cases 
the  rights  of  a  mother  as  against  a  brother  are  specially  dealt 
with.  It  is  true  that  these  Riivaj  i-ams  contain  no  specific 
instances  of  the  custom  alleged  ;  but  answers  to  other  ques- 
tions on  the  matter  of  succession  leave  no  doubt  that  these 
entries  contain  a  correct  exposition  of  the  custom.  The  rights 
of  a  widowed  mother  rank  very  high  in  the  district,  as  is 
shown  by  the  answers  to  questions  32  and  39  which  are  b^Jth 
supported  by  many  instances.  In  answer  to  question  32  it  is 
stated  that  a  sonless  widow  in  the  presence  of  sons  by  an- 
other wife  takes  a  share  equal  to  that  of  each  of  the  sons. 
In  answer  to  question  39  it  is  stated  that  a  widowed  wife  and 
widowed  mother  succeed  in  equal  shares  Thus  a  widowed 
mother  is  given  a  vtry  favourable  position  being  equal  to  that 
of  a  widowed  wife. 

No  actual  instances  were  proved  before  the  lower  Courts 
except  two  which  have  occurred  in  the  family  of  the  parties. 
To  the  siicce&siou  of  Lakha  Singh  by  a  childless  widow  and 
bis  sons  we  have  already  referred.  The  other  instance  which 
is  relied  upon  by  the  appellant  is  that  on  the  death  of  Mahan 
Singh,  the  brother  of  Nazir  Singh,  his  property  was  divided 
equally  between  his  own  brother,  Nazir  Singh,  and  his  half- 
brother,  Partab  Singh.  At  the  time,  however,  in  the  presence 
of  her  son  Mussammat  Jai  Kaur  had  no  right  of  succession 
and  she  is  in  no  way  adversely  affected  by  this  instance. 

To  sum  up,  therefore,  we  find  that  among  Hindu  Jats  of 
the  Ludhiana  District  a  widowed  mother  is  entitled  to  succeed 
to  the  estate  of  her  childlass  son  in  the  presence  of  a  son  by 
another  wife.     We  dismiss  the  appeal  with  costs. 

^^^^^^  Appeal  dismissed. 
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No.  44, 

Before  Hon.  Mr.  Justice  LeRossignol. 
MOHIB-IID.DIN  AND  OTHERS— APPELLANTS, 

Versus 

PARTAB  MAL  AND  OTHERS— RESPONDENTS. 

Civil  Appeal  No.  1135  of  1918. 

Civil  Procedure  Code,  Act  V  of  19  J8,  Order  21,  Rule  53  (3)-  execution 
by  holder  of  a  decree  who  in  execution  has  attached  another  decree,  in  respect 
of  persons  who  became  sureties  in  the  latter — jurisdiction -appeal  from 
order  passed  in  such  execution— to  rchich  Court. 

J.  and  ?.  obtaiaed  a  decree  against  M.  Y.  for  Rs.  45.000,  odd.  They 
secured  attachment  of  some  cotton  before  decree  "which  was  auctioned  for 
Rs.  16,390  odd  and  M.  Y.  was  allowed  to  withdraw  that  sum  on  the  security 
of  two  sureties.  N.  M.  obtained  a  decree  against  J.  and  P.  for  Rs.  2,850 
and  in  execution  of  his  decree  attached  their  decree  against  M  Y.  and 
sought  execution  against  the  sureties.  The  Senior  Sub-Judge  discharged 
the  sureties  and  the  District  Judge  on  appeal  held  that  the  Sub-Judge's 
order  was  ultra  rires,  for  N.  M.  had  no  right  to  raise  the  question  of  the 
sureties'  liability  as  he  could  not  execute  the  decree  before  purchasing  it. 

Held,  that  the  District  Judge's  order  could  not  be  upheld. 

(1)  because  the  appeal  from  an  order  in  execution  of  a  decree  for 
Rs. ^5,000,  odd  lay  to  the  Chief  Court,  and 

(2)  because  the  District  Judge  overlooked  the  provisions  of  Order  21 
Rule  53  (3)  which  ordains  that  the  holder  of  a  decree  which  is  to  ba  executed 
by  attachment  of  another  decree  shall  have  the  same  power  of  executing 
that  other  decree  as  the  holder  of  that  decree, 

Second  appeal  from  the  order  of  Rai  Bahadur  Lala  Danudar  Das, 

District  Judge,  Karncd,  dated  the  20th  December  1917. 

Behari  Lai  and  Niaz  Ali,  for  Appellants. 

Jagan  Nath,  for  Respondents. 

The  judgment  of  the  learned  Jadge  was  as  follows  : — 
23r'i  May  1919.  LrRossignol,  J. — Juglu  and  Partab  sued  Muhamraid  Ya.suf 

for  lis  45,897,  and  secured  attachment  of  some  cotton  before 
decree.  The  cotton  was  auctioned  for  Rs  16,:^90  odd  and  Mu- 
hammad Yusuf  was  allowed  to  witlidiaw  that  sum  on  fcho 
security  of  Mohib-ud-Din  and  Nawab  Muhammad  Yusuf.  One 
Nanu  Mai  obtained  a  decree  for  Rs.  2,850  against  Jugla  and 
Partab  and  in  execution  of  his  decree  attached  their  decreo 
againfih  Muhammad  Yusuf  and  sought  execution  against  the 
suretif.s. 

The  Senior  Subordinate  Judge  on  account  of  some  formal 
defect  in  the  surety  deeds,  discharged  the  sureties  and  on 
appeal  to  the  District  Judge  by  Partab  and  Juglu,  the  Dis- 
trict   Judge   has  held  that  the   Senior   Subordinate     Judge's 
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order  wag  ultra  vires  inasmuch  as  Nanu  Mai  had  no  right  to 
raise  the  question  of  the  sureties'  liability,  for  he  could  not 
execute  Partab  and  Juglu's  decree  before  purchasing  it. 

The  learned  District  Judge's  order  cannot  be  upheld  first 
because  the  appeal  from  an  order  in  execution  of  a  decree  for 
Rs.  45,000  odd  lay  to  this  Court^  secondly  because  he  has 
overlooked  the  provisions  of  Order  XX  T,  Rule  53  (3),  which 
ordains  that  the  holder  of  a  decree  which  is  to  be  executed  by 
attachment  of  another  decree  shall  have  the  same  powers  of 
executing  that  other  decree  as  the  holder  of  that  decree. 

»  accept  the  appeal,  set  aside  the   lower  Appellate    Court's 
f  order  and  direct  that  the   appeal  be  returned  for    presentment  * 

to  the  proper  Court. 

Costs  to  follow  final  event, 

Appeal  accepted. 

No.  45. 

Befm^e  Hon,  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 

Justice  Martineau. 

C.  G.  YARCADOS— (Plaintiff)— APPELLANT, 

Versus 
D.  C.  ISFcLEOD   AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  2580  of  1 9 1 5. 

Trade  mark — suit  for  injunction  to  restrain  defendant  from  using 
plaintiff's  trade  mark  and  for  damages — limitation— Indian  Limitation  Act, 
IX  of  1908,  articles  40,  118  and  120— acquiescence — Specific  Relief  Act,  I  of 
1877,  section  56  (/;). 

Held,  that  (he  right  to  a  trade-name  or  trade-mark  is  an  exclusive 
privilege  and  a  suit  for  damages  for  infringing  the  privilege  is  governed  by 
article  40  of  the  Limitation  Act. 

Held  also,  that  as  plaintiff'  had  done  nothing  beyond  sending  a  notice  to 
defendant  in  March  1909  and  then  stood  by  and  allowed  defendant  tu  invest 
considerable  sums  of  money  in  the  business  and  only  in  June  1914  brought 
the  present  suit  he  was  not  entitled  to  an  injunction,  vide  section  56  [h)  of 
the  Specific  Relief  Act. 

Second  Appeal  from  the  order  of  0.  F.  Lumsden,  Esquire^  District 
Judge,  Lahore,  dated  the  12th  June  lyJ5, 

Obedulla,  for  Appellant. 

Gokal  Chand  Narang  and  Mad  an  Gopal,  for  Respondents. 
The  judi<ment  of  the  Court  was  delivered  by — 

Martineau,  J. — The  plaintiff  founded  a  business  of  cigarette    23rd  July,  1918 
makers  at  Aden  in  1901.    His  brother  G.  G.  Varcados  (defen- 


124  CIVIL  JUDGMENTS— No.  45.  L  Rboobd, 

dant  2)  joined  him  as  a  partner  in  1906,  but  left  the  partner- 
ship in  1908,  and  in  1909  started  a  business  in  Lahore  under 
the  name  of  G.  G.  Varcados  and  Co.  or  Varcados  and  Co. 
He  carried  this  on  at  first  in  partnership  with  D.  A.  Braganza, 
and  from  1911  in  partnership  with  defendant  I. 

The  plaintiff  sues  (a)  for  an  injunction  to  restrain  defendants 
from  using  the  name  G.  G.  Varcados  and  Co.  or  Varcados  and 
Co,  which  he  alleges  to  be  his  own  trade  n;ime  and  from 
infringing  his  trade  mark,  (6)  for  an  order  for  the  delivery 
to  him  of  the  cigarettes,  labels,  etc.,  in  the  defendants'  posses- 
sion, and  (c)  for  damages  or  an  account  of  the  profits, 

I  The  first  Court  dismissed  the    suit  holding  that  the  claim 

for  damages  or  an  account  of  the  profits  was  baried  under 
article  40  of  the  1st  Schedule  to  the  Limitation  Act,  and  that 
under  section  56  {h)  of  the  Specific  Relief  Act  the  plaintiff  was 
not  entitled  to  an  injunction  as  he  had  acquiesced  in  the 
defendants  carrying  on  the  business  in  Lahore. 

On  appeal  the  District  Judge  agreed  with  the  finding  of 
the  first  Court  in  regard  to  the  claim  for  an  injunction  but 
with  regard  to  the  claim  for  damages  held  that  though  article 
40  applied  the  claim  was  within  time  As  a  fresh  cause  of 
action  arose  de  die  in  diem  so  long  as  the  infringement  of  the 
trade-mark  continued.  He  therefore  remanded  the  case  under 
Order  41,  Rule  28,  Civil  Procedure  Code. 

The  plaintiff  has  preferred  a  second  appeal  to  this  Court. 

It  is  argued  on  his  behalf  that  the  claim  for  damages  is 
governed  by  article  115  or  article  i20;  and  that  therefore 
the  period  for  which  damages  can  be  claimed  is  6  years.  We 
do  not  agree  with  the  contention.  Tl;e  right  to  a  trade-name 
or  a  trade-mark  is  aa  exclusive  privilege,  and  a  suit  for 
damages  for  infringing  the  privilege  clearly  falls  under 
article  40. 

The  only  other  question  involved  in  the  appeal  is  whether 
there  has  been  acquiescence  on  the  plaintiff's  part  disentitling 
him  to  an  injunction  under  section  5G  (/i)  of  the  Specific  Relief 
Act. 

It  has  been  shown  that  he  has  known  since  1909  of  the 
existence  of  the  defendants'  business  in  Lahore.  He  took  no 
action  in  the  matter  beyond  sending  a  notice  (Exhibit  D.  1) 
to  defendant  2  on  the  24th  March  l'Ju9  and  issuing  a  caution 
to  customers  (U.  W,  1).  ile  has  stood  by  and  allowed  defen- 
dant 1  to  invest  considerable  sums  of  money  in  the  business, 
and  it  was  only  in  June    1914,    when   the  business  had  begun 
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to  show  signs  of  prosperity  that  he  came  forward  with  the 
present  suit  The  lower  Coarts  are  clearly  right  in  holding 
that  the  plaintiff  is  in  such  circumstances  not  entitled  to  an 
injunction. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  46. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 

Justice  Martineau. 

RAM  DIYAL  -(Defendant)— APPELLANT, 

Ve7'sus 

MOHAMMAD  RAJU  SHAH  AND  OTHERS -(Plaintiffs)  — 

RESPONDENTS. 

Civil  Appeal  No.  1225  of  1915. 

Punjab  Courts  Act,  III  of  1914,  sections  21  (2)  38,  39— appeal  from 
judgment  of  Additional  District  Judge  who  was  never  gazetted  as  Sub' 
ordinate  Judge— suit  brought  in  representative  capacity  with  permission  of 
^Court— whether  further  permission  is  necessary  in  Court  of  appeal  and 
whether  all  the  parties  repres-nted  are  necessary  parties  in  that  Court— Civil 
Procedure  Code  Act,  V  of  1908  order  1,  rule  8. 

Held,  that  where  a  case  has  been  heard  and  decided  by  an  Additional 
District  Judge,  which  had  not  been  assigned  to  him  by  the  District  Judge, 
and  he  had  never  been  appointed  Sub-ordinate  Judge,  an  appeal  from  bis 
decree  Ues  to  the  Chief  Court  and  not  to  the  District  Judge. 

38  P.  R.  1917  (1),  distinguished. 

Held  also,  that  where  one  M,  R.  with  the  permission  of  the  Court 
brought  a  suit  on  behalf  of  himseLf  and  29  others  under  order  1 ,  rule  8, 
Civil  Procedure  Code,  two  of  the  29  being  A.  S.  and  Z.  S.  who  had  never 
appUcd  to  the  Court  to  be  made  parties  under  sub-clause  2  of  the  rule,  there 
was  no  necessity  for  them  to  be  made  respondents  in  the  defendant's  appeal 
and  the  fact  that  they  (hed  during  the  pendency  of  the  appeal,  and  their 
legal  representatives  had  not  been  brought  on  the  record,  did  not  therefore 
cause  the  appeal  to  abate. 

Held  further,  that  once  the  permission  of  the  Court  has  been  obtained  to 
the  bringing  of  a  suit  in  a  representative  capacity  under  order  1,  rule  8,  there 
is  no  necessity  to  get  any  further  permission  in  the  Court  of  appeah 

(1)  38  P,  R.  1917  {.Nirinjaji  Das  v.  Kirori  Mai). 
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Second  Appeal  from   the  decree  of  Khan  Sahib  Sheikh  Amir  Ali, 
District  Judge,  Multan,  dated  the  loth  March  1915. 

Hargopal  and  Jagan  Nath,  for  Appellant. 
Sleem,  for  Respondents. 

The  order  submitting  the  appeal  to  a  Division  Bench  was 
delivei'ed  by — 

..,>  ,   .     ,,  .Q,Q  Scott-Smith,  J. — The  case  oat  of  which   this  appeal  ai-ises 

was  decided  by  Mirza  Zafar  Ali,  Additional  District  Judge,  on 
20th  January  1912  and  the  appeal  from  bis  order  was  decided 
by  Sheikh  Amir  Ali,  District  Judge,  on  16th  March  1915.  A 
second  appeal  by  the  defendant  was  admitted  for  hearing 
before  a  single  Judge  apparently  on  the  ground  of  jurisdiction. 

The  value  of  the  suit  is  Rs.  3,500  and  in  ordinary  course 
the  appeal  should  have  been  admitted  to  a  Division  Bench, 
but  counsel  for  the  parties  do  not  object  to  my  disposing  of 
it,  if  it  ia  disposed  of  merely  on  the  ground  that  the  Lower 
Appellate  Court  had  no  jurisdiction  to  hear  the  appeal  from 
Miiza  Zafar  All's  order. 

The  question  whether  Sheikh  Amir  Ali  bad  jurisdiction 
to  hear  the  appeal  is  not  quite  free  from  difficulty.  88  P.  R.  of 
1917  (1)  is  not  quite  in  point,  because  Mirza  Zafar  Ali  was  not 
gazetted  as  a  Subordinate  Judge  at  all.  He  was  District  Judge 
of  Multaii,  and  on  1 5th  November  1911  was  relieved  of  the 
office  by  Mr.  A.  H.  Parker  who  was  appointed  in  his  place. 
Mirza  Zafar  Ali  on  the  same  date  being  gazetted  as  Additional 
District  Judge,  see  Punjab  Grovernment  Notifications  Nos.  1293B. 
and  1293  0.  of  that  date.  If  it  be  decided  that  Sheikh  Amir 
Ali  had  jurisdiction  to  hear  the  appeal  then  the  second  appeal 
should  be  decided  by  a  Division  Beuch,  See  46  P  li.  of 
1898  (2),  as  to  the  powers  of  an  Additional  District  Judge 
under  section  75  of  the  old  Courts  Act. 

There  is  also  another  question  which  should  iu  my  opinion 
be  decided  by  a  Division  Beuch  viz.,  whether  the  appeal  to 
this  Court  has  abated  by  reaboti  of  the  deaths  of  Muzaft'ar  Ali 
Shah  and  Zaldkar  Shah,  and  the  failure  of  appellant  to  apply 
for  their  legal  representatives  to  be  brought  on  the  record 
within  the  prescribed  period  of  6  months. 

The  suit  was  brought  by  Makhdum  Shah  Mohammad 
plaintiff  as  representing  all  those  entitled  to  sue  under  order  1, 
rule  8,  Civil  Procedure  Code,  and  the  question  in  whether  when 
any  of  those  for  whom  ho  ia  suing  dies  it  is  necessary  to  make 

(1)  38  r.  R.  1017  (Sirin]an  Das  v.  Kirori  Mai). 

l2)  46  P.  K,  181)8  {Mussainmat  i^eklian  v.  Muhammad  Khan). 
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an  application  under  order  22,  rule  4,  Civil  Procedure  Code. 
No  ruling  applicable  to  the  case  is  cited  but  /.  L.  B.  XL  Mad., 
page  110  (I)  may  be  referred  to- 

The  appeal   is   accordingly    transferred    to    the    Division 
Bench.     A  rery  early  date  should  be  fixed  as  it  has  been  pending 
for  nearly  3  years    already.     Appellant  should,  if  so  advised, 
take  steps   to  get   those  respondents   served   who  have   not  yet 
been  served. 

The  judgment  of  the  Division  Bench  was  delivered  by  — 

Scott-Smith,"  J. — This  appeal  has  been  referred  to  the 
Division  Bench  for  the  decision  of  two  points  as  set  forth  iu 
the  referring  order  of  the  23rd  April  1918.  The  first  question 
is  whether  Sheikh  Amir  Ali,  District  Judge,  Multan  had  juris- 
diction to  hear  the  appeal  from  the  order  of  Mirza  Zafar  Alf, 
Additional  District  Judge,  dated  the  20th  January  1912.  The 
appeal  was  no  doubt  duly  filed  in  the  Court  of  the  Divisional 
Judge,  Multan,  who  at  that  time  had  jurisdiction  to  hear 
appeals  from  orders  of  the  District  Judge  and  the  Additional 
District  Judge,  but  under  the  new  scheme  which  came  into 
force  on  the  1st  of  August  1914,  the  Court  of  the  Divisional 
Judge  ceased  to  exist  and  its  place  was  taken  by  that  of  the 
District  Judge.  Now  it  is  admitted  that  had  Mirza  Zafar  Ali 
been  the  District  Judge  when  he  decided  the  suit  the  appeal 
from  his  order  could  not  have  been  heard  by  Sheikh  Amir 
Ali,  District  Jadge  But  counsel  for  the  respondent  relies 
upon  38  P.  R  1917  (2)  in  which  it  was  held  tha<-  where  a 
Subordinate  Judge  who  has  been  appointed  Additional  Judge 
hears  and  decides  a  case  which  has  not  ben  assigned  to  him  by 
the  District  Judge  under  section  21  (2)  of  the  Punjab  Courts 
Act,  the  appep-l  from  his  decision  lies  to  the  District  Judge  if 
the  value  of  the  suit  does  not  exceed  Rs.  5,000,  and  not  to  the 
Chief  Court.  This  authority  is  not  on  all  fours  with  the 
present  case  because  here  the  suit  was  not  decided  by  a  Sub- 
ordinate Judge  who  had  been  appointed  Additional  Judge  or 
Additional  District  Judge  under  the  former  Courts  Act.  Mirza 
Zafar  Ali  was  District  Judge,  Multan,  and  on  the  i6th  Novem- 
ber 1911  was  relieved  by  Mr.  A.  H,  Parker  who  was  appointed 
in  his  place.  On  the  same  date  Mirza  Zafar  Ali  was  gazetted 
as  Additional  District  Judge.  As  pointed  out  in  the  referring 
order  he  was   never   at  any  time  gazetted  as   a  Subordinate 

(1)  (I91Gj  /.  L.  R.  40  Mad.  110  {Ponniatha  v.  Moolhedatli). 
{2)  38  /',  B.  1917  {Nirinjan  Das  y,  Kirori  Mai,) 
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Judo;e  of  Multan.  In  the  case  reported  as  No.  110  P.  W.  B, 
1914  ( I),  it  was  held  that  the  transfer  of  a  case  by  the  District 
Judge  to  the  Additional  District  Judge  was  an  assignment  of 
the  case  by  the  former  to  the  latter.  In  any  case  as  Mirza 
Zafar  Ali  did  not  combine  in  himself  the  functions  both  of  a 
subordinate  Judge  and  Additional  District  Judge,  but  was 
only  an  Additional  District  Judge,  we  must  hold  tbat  the  suit 
was  decided  by  him  as  Additional  District  Judge  and  therefore 
the  appeal  clearly  did  not  lie  to  the  District  Judge  but  to  the 
Chief  Court.  "We  therefore  hold  that  the  District  Judge's 
order  appealed  from  was  passed  without  jurisdiction  and  must 
be  set  aside. 

The  second  question  referred  is  whether  the  appeal  to  this 
Court  has  abated  by  reason  of  the  deaths  of  Muzaffar  Ali  Shah 
and  Zulfiqar  Shah,  and  the   failure  of  the  appellant   to  apply 
within  the  statutory  period  to  have  their  legal  representatives 
brought  on  to   the  record.     The  suit  was  brought  by  Sheikh 
Mohammad   Raju   for   himself   and  29    others    under   order  1, 
rule    8,  Civil  Procedure  Code.     These    29    included  Muzaffar 
Ali  Shah  and  Zulfiqar  Shah,  but  they  never    applied   to  the 
Court  to  be  made  parties    to  the  suit  under  order  1,  rule  8, 
Sub-clause   (2),   Civil  Procedure  Code.     They   therefore  were 
never  parties  to  the  suit  and  there  was  no  necessity  for  them 
to  be  made  respondents   in   the  appeal  to  this    Court.     It   is 
contended    by  Mr.  Sleem   on    behalf   of  the   re.<5pondent   that 
though  permission  of  the  Court  was  obtained  in  the  trial  Court 
under  order  1,  rule   8,    it   was  necessary  to  again  obtain    the 
permission  of  the  Court  for  the  appeal.     He  cites  no  authority 
in  support  of  this  contentf.on  and  it  has  in  our  opinion  no  force. 
Once  the  permission    of  the  Court  has  been  obtained    to  the 
biingingof  a  suit  in  a  representative  capacity  under  order  1, 
rule  8,  there  is  no    necessity  to  get  any  further  permission  in 
the  Court  of  appeal.     We  therefore  hold  tiiat  the  appeal  has 
not  abated  by  reason  of  the  fact  that  legal  representatives  of 
the   two  persons   named  were  not    brought  on   to  the  record 
within  the  statutory  period. 

We  accept  the  appeal  and  set  aside  the  order  of  Sheikh 
Amir  Ali  as  passed  without  jurisdiction  and  restore  the  order 
of  the  first  Court.  By  tliin  order  plaintiff's  suit  is  dismissed. 
The  memorandum  of  appeal  will  be  returned  to  him  and  if  so 
advised  be  can  file  it  agaiii  in  this  Court.  We  further  direct 
that  the  plaintiff-iespondeut  shall  pay  defendant's  costs  through- 

(1)  110  P,  W.  R.  1914  {Shib  Nath  v.  Alliance  Bank  of  Simla,  Ltd.). 
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out,  provided  that  if  he  files  his  appeal  again  in   this  Coui't 

and  it   is  admitted    to  a  heaiing  the  costs  of  this   Court  will 

then  follow  the  event. 

Appeal  ac^epted^ 

No.  47. 

Before  Hon.  Mr.  Justice  Shah  Din. 

DASA— (Dependant) -APPELLANT, 

Versus 

MUSSAMMAT  HIRAN— (Plaintiff)- RESPONDENT. 

Civil  Appeal  No.  579  of  1917. 

Custom— gift  to  a  stranger— whether  gifted  land  reverts  to  the  donors 
family  on  death  of  donee,  childless. 

Held,  that  the  doctrine  of  reversioii  of  gifted  land  to  the  donor's  family 
on  the  death  of  the  donee,  childless,'does  not  apply  to  gifts  made  to  strangeis. 
137  P.  R.  1908  pp.  630  and  632  (1),  referred  to. 

Seco7id  Appeal  from  the  decree  of  Major  R.  W.  E-  Enollys,  District 
Judge,  Hoshiarpur^  dated  the  9th  October  1916. 
Tek  Chand,  for  Appellant. 
Sohau  Lai,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Shah  Din,  J. — A  preliminary  point  is  urged  by  the  pleader  ^Qth  May  1918. 
for  the  respondent  iu  this  case  to  the  effect  that  since  the 
original  donee  Sobha's  lins  has  become  extinct,  the  land  in 
suit  reverts  to  the  line  of  the  donor  and  therefore  the  present 
appellant,  Uasa,  who  is  brother  of  Sobha  donee,  has  no  locus 
standi  to  prosecute  this  appeal.  The  record,  however,  shows 
that  Sobha  donee  was  a  perfect  stranger  and  is  not  proved  to 
have  been  related  to  the  family  of  the  donor  ;  hence  the  prin- 
ciple laid  down  in  137  P.  R.  1908  (page  630  and  632)  (1),  is 
fully  applicable  to  this  case,  and  there  can  be  no  reversioa  of 
the  land  gifted  to  the  donor's  family.  The  preliminary  objec- 
tion is,  therefore,  overruled. 

On  the  merits  of  the  case  j  it  seems  to  me  that  the  District 
Judge  was  entirely  wrong  in  raising  for  the  first  time  the 
question  of  ihe  factum  of  gift  in  favour  of  Sobha  and  in  hold* 
ing  that  no  gifr.,  as  a  matter  of  fact,  had  ever  taken  place. 
The  gift  was  made  by  Larja  to  Sobha  by  a  registered  deed  as 
far  back  as  the  20th  of  February  1909  and  mutation  was 
sanctioned  in  accordance  with  the  gift  on  the  12th  of  May  1909, 
in  favour  of  the  donee.  Subsequently,  there  was  litigation 
between  the  donor  and    the  donee  over    the  gift  and  the  donee 

(1)  137  P.  R.  1908  ppi  630  and  632  {Nihalla  v.  Rahmat  Ullah), 
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obtained  a  decree  against  the  donor  in  respect  of  the  land 
gifted  on  the  18th  of  March  1910.  The  plaiutifE  never  ques- 
tioned the /ac^^^m  of  the  gift;  all  that  he  contended  was  that 
the  gift  was  invalid  in  her  presence.  On  this  point  the  District 
Judge  has  found  against  the  plaintiff,  holding  that  she,  as  a 
widow,  had  no  locus  standi  to  question  the  validity  of  the  gift. 
Id  these  circumstances,  it  was  wrong  on  the  part  of  the  District 
Judge  to  set  up  a  new  case  for  the  plaintiff  and  to  hold  that, 
as  a  matter  of  fact,  no  gift  had  been  made  by  Larja  in  favour 
of  Sobha. 

As  regatds  the  question  of  the  alleged  undue  influence 
under  which  the  gift  is  said  to  have  been  male,  it  is  clear  that 
since  the  plaintiff  has  no  locus  standi  to  question  the  validity 
of  the  gift,  she  is  piecluded  fr.»m  disputing  its  validity  on  any 
giound  whatever;  the  gift,  whettier  it  was  valid  or  not,  is  a 
perfectly  good  one  so  far  as  the  plaintiff  is  concerned.  I  accept 
the  appeal,  set  aside  the  judgment  and  decree  ot  the  District 
Judge  and  dismiss  the  plaintiffs  suit  with  costs. 

Appeal  accepted. 


No.  48. 

Before  Hun.  Mr.  JiLstice  Shadi  Lai  and  Hon.  Mr.  Justice 
Wilberforce. 
HARGOPAL— (Plaiktiff;— APPELLAIST, 
Versus 
HARISH  CHANDAR  AND  ANOTHER— (Defendants)  — 
RESPONDENTS. 
Civil  Appeal  No.  1971  of  1915. 
Civil  Pi occdure  Code,   Act    V  o/ 190S,  order  17,   rules  2  and  ^—projicr 
procedure  of  Court  where  default  has   taken  place  tcithin  the  meaning  of 
both  rules  and  there  is  no  sufficient  material  on  the  record  to  citable  Court 
to  procei'd  to  judgment. 

Held,  thai  where  the  Court  directed  the  plaintiff,  whose  witnesses  could 
not  be  served  owing  to  incorrect  addresses,  to  give  correct  addres.^es  within 
3  days  and  they  were  not  furnished,  as  ordered  and  the  Court  then  granted 
an  adjournment  to  a  certain  date  on  which  date  neither  the  plaintiff  nor  his 
Pleader  appeared  and  there  was  no  .sufficient  material  on  the  record  to 
enable  the  Court  to  proceed  to  judgment  the  Court  should  proceed  under 
order  17,  rule  2,  and  not  rule  3,  of  the  Code  of  Civil  Procedure. 

I.L.li.  34   Cat.  2.15   (1,,  1.  L  R    35   Ca/.1023   (2),  i.  L.  i?.  41   Cal. 
956  (3y  and  41  P.  li.  1880  (4j,  referred  to. 

.'!)  (1907;  /.  L.  R.  34  Cal.  235  {Marianni.<!ia  v.  Ramkulpa  Gorain). 

(2)  (VMb)  1.  L.   li.'6oCal.  1023   {Kadcr   Khan  y.  Juggcswar   Prasad 

tiiugh). 

(3)  (]iil4j  I.  L.  R.  41  Cal.  95G   Enaliilla  liasuuia  v.  Jiban  Mohan  Roy). 
{\)  41  P.  R.  1860  {Hamrattan  v.  Hyat  Muhammad.) 
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Second  Appeal  from   the  decree   of  S'  S.  Harris,  Esquire,  District 
Judge,  Amritsar,  dated  the  '2Sth  April  1915, 

Naud  Lai,  for  Appellant- 

Santanam,  for  Respondents, 

The  judgment  of  the  Court  wa^?  delivered  by — 

WiLBERFORCE,  J.— The  summonses  of  plaintiff's  witnesses  22nd  July  \91S, 
had  been  riturned  unserved  for  want  of  correct  addresses  and 
on  the  26th  November  the  first  Court  directed  plaintiff  to  give 
correct  addresses  within  three  days .  It  is  apparent  that  these 
correct  addresses  were  not  given  as  ordered,  although  the 
exact  fact-"  are  impossible  to  verify,  the  necessary  papei's 
liaving  been  destroyed.  From  the  grounds  of  appeal  to  the 
District  Judge  which  arJ  silent  on  this  subject  and  from  his 
decisio'i  there  can  be  no  doubt  that  they  were  not  furnished 
as  ordered.  An  adjournment  was  granted  for  the  i9th  Decem- 
ber, on  which  date  plaintiff  and  his  pleader  failed  to  appear 
and  the  suit  was  dis-^jissed  under  rule  S  of  Order  XVII.  The 
Lower  Appellate  Court  has  also  held  that  rule  3  is  applicable 
to  the  case  and  against  this  decision  the  plaintiff  has  preferred 
this  second  appesl. 

It  is  clear  to  us  that  a  default  took  place  within  the 
meaning  of  both  rule  2  and  rule  3  of  order  XYIl ;  and  the 
only  question  for  decision  is  undei  which  rule  the  suit  should 
have  been  dismissed.  Although  there  is  a  conflict  of  authority 
among  the  High  Courts  whether  rule  2,  or  rule  3,  should  be 
applied  where  there  is  material  on  the  record  to  enable  the 
Court  to  pronounce  judgment,  there  is  no  such  conflict  where 
such  material  does  not  exist,  as  was  the  case  in  the  present 
suit.  The  Calcutta  High  Court  judgments  published  in  1.  L  R. 
XKXIV  Cal.  235  ,  XXXV  Cal.  iu23,  and  XLf  Oal.  956,  are 
sufficient  authorities  that,  where  there  is  no  sufficient  material 
on  the  record  to  enable  the  Court  to  proceed  to  judgment, 
rule  2  should  be  applied.  The  same  appears  to  be  the  view 
of  the  only  published  authority  of  this  Court  (41  F.  R.  1880j. 
We  hold,  therefoi'e,  that  the  suit  should  have  been  dismissed 
under  rule  2  of  Order  XVII. 

We  therefore  accept  the  appeal  and  set  aside  the  decision 
of  the  Lower  Appellate  Court  and  remand  the  case  for  trial  on 
its  merits.     As,    however,    the   plaintiff  appears  to  have  been 

(1)  (1907J  /.  L.  R.  34  Cai  235  JlariannUsa  v.  Ramkalpa  Gorain). 

(2)  (1908)  I.  L.  R.  35  Cal.   1023   {tLadcr  Khan  v.  Juggeswar  Prasad 

Singh). 
(S.  (1914)  l.  L.  R.  41  Cal.  956  {Eaatulla  Basunia  v.  Jiban  Mohan  Roy). 
(4)  41  }'.  R.  1880  (Ramratlan  v.  Hyat  Muhammad). 
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guilty  of  dilatory   tactics   so   as   to  defeat    the    claim  of  Nand 

Singh,  defendant,  we   order  that   plaintiff    shall   pay  the  costs 

incurred  by  Nand  Singh  uptodate. 

Appeal  accepted. 

No.  49. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 

Justice  Martineau. 

PA  RMAN— PETITIONER, 

Versus 

LHASSU -RESPONDENT. 

Civil  Miscellaneous  No.  241  of  19 18. 

Jurisdiction  {Civil  or   Revenue) — Punjab  Tenancy  Act,   XVI  of  1887, 

sections  i5  and  77  (3j  (d) -suit  brought  in  Civil  Court   by  person,   ejected 

from  his  tenancy  under  section  43,  for  possession  of  the  land   on  the  ground 

that  he  has  a  right  of  occupancy  therein. 

Held,  that  a  Civil  Court  has  jurisdiction  to  try  a  suit,  brought  by  a 
person  who  has  been  dispossessed  from  his  tenancy  in  accordance  with  a 
notice  issued  under  section  iZ  of  the  Punjab  Tenancy  Act,  and  who  has  been 
unsuccessful  in  a  suit  to  contest  his  liability  to  ejectment,  fcr  possession  of 
the  land  from  which  he  had  been  ejected  on  the  ground  that  he  has  a  right 
of  occupancy  therein— section  77  (3)  (d)  of  the  Act  having  no  application  to 
such  a  suit. 

70  P.  JR.  1893  a),  followed. 

90  P.  R.  1918  (F.  B.)  (2),  distinguished. 

Petition  for  review  of  the  order  passed  by  the  Hon  bis  Mr.  .Justice 
E.  Scott-Smith,  on  Sth  April  1918. 
Fakir  Chand,  for  Petitioner. 
Tek  Chand,  for  Respondent. 
The  order  of  the  Court  was  delivered  by — 

3rd  AuQUst  1913.  Scctt-Smith,  J.— The  facts  of  this  case  are  given  iu  my 

order,  dated  the  8th  April  19.8,  iu  Civil  Appeal  No.  1429  of 
1917.  The  plaintiff-respondent  applied  for  a  review  of  this 
order  and  I  directed  that  it  should  be  heard  by  a  Division 
Bench  as  the  point  to  be  decided  was  one  of  importance  and 
an  authoritative  decision  was  necessary.  Bakhshi  Tek  Cbaud 
raised  a  preliminary  ubjectiou  to  the  effect  that  there  was  no 
BuflBcient  ground  for  review?;  but  we  overruled  this  objection 
as  we  considered  that  the  question  involved  should  be  fully 
contiidercd.  The  question  is  whether  a  person,  who  has  been 
dispossessed  from  hia  tenancy  in  accordance  with  a  notice 
issued  under  section  4."5  of  the  Punjab  Tenancy  Act,  and  after 
having  instituted  a  suit  to  contest  his  liability  to  ejectment, 
can  thereafter  sue  in  the  Civil  Court  for  possession  of  the  land 

(1)  70  P.  R.  18'J3  {Kharku  v.  Dittu). 
I      1(2)  90  P.  R.  1918  (F.  D.)  {Akbar  Uussain  y,  Karm  Dad). 
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from  whicli  he  had  been  ejected  on  the  ground  that  he  has  a 
right  of  occupancy  therein.  The  case  is  exactly  on  all  fours 
with  the  one  reported  as  70  P.  R.  1893  (I).  The  plaintiff,  in 
order  to  succeed  in  his  case,  has  to  prove  that  he  has  a  right  of 
occupancy  as  alleged  by  Ixira  under  section  3  of  the  Tenancy 
Act,  having  been  dispossessed  from  his  tenancy  he  is  no  longer 
a  tenant,  and  a  suit  by  a  person,  other  than  a  tenant,  to 
establish  his  claim  to  a  right  of  occupancy  is  not  one  under 
8e3tion  77,  sub  section  3,  clause  (d)  of  the  Punjab  Tenancy 
Act;  and  is,  therefore,  not  excluded  from  the  jurisdiction  of 
the  Civil  Courts.  In  my  order  disposing  of  the  appeal  I  gave 
it  as  my  opinion  that  the  case  was  one  to  which  the  proviso  to 
section  77  of  the  Tenancy  Act  applied,  because  the  question 
whether  a  tenant  has  a  right  of  occupancy  is  a  matter  which 
can  be  heard  and  determined  only  by  a  Revenue  Court.  I  am 
now  of  opinion  that  I  was  mistaken  in  this  view  because  I 
considered  the  plaintiff  to  be  still  a  tenant  after  his  disposses- 
sion. I  am,  therefore,  of  opinion  that  the  particular  matter 
herein  dispute  is  not  one  which  is  excluded  from  the  jurisdiction 
of  the  Civil  Courts  and  that  the  proviso  does  not  apply  to  it. 

I  have  read  the  recent  Full  Bench  case  36  of  1917  (2), 
decided  on  the  8th  April  1918,  in  which  there  are  certain 
remarks  indicative  of  the  view  that  an  ex- tenant  can  look  for 
uo  relief  outside  the  Revenue  Courts,  but  the  present  question 
was  not  then  before  the  Court.  That  was  a  suit  for  compensa- 
tion by  a  tenant  who  had  been  forcibly  dispossessed  and  had 
within  a  year  recovered  possession  of  his  tenancy.  The  judges 
who  were  parties  to  that  ruling  were  not  at  that  time  con- 
sidering the  case  of  a  tenant  who  had  been  dispossessed  in  due 
course  of  law,  and  some  of  their  remarks  would  appear  to  go 
beyond  the  question  which  was  actually  before  the  Court. 

I  would,  therefore,  accept  the  review  and  would  hold  that 
the  suit  was  rightly  tried  by  the  Civil  Courts,  and  I  would 
return  the  case  to  the  judge  in  chambers  for  decision  of  the 
appeal  (3).     I  would  further  order  costs  to  follow  the  event. 

Martinead  J. — I  agree  that  the  suit  isjcognizable  by  a  Civil 
Court. 

On  the  question  of  the  applicability  of  the  proviso  to 
section  77  (3)  of  the  Tenancy  Act  I  was  at  first  disposed  to 
differ  from  my  learned  brother,  but  on  a  fuller  consideration 
I  think  that  his  view  is  correct.  The  proviso  to  sub-section 
(3)   applies  where  in  a  suit  cognizable   by  and  instituted  in  a 

(1)  70  P.  R.  1893  'Kharku  v.  Diltu). 

(2)  Printed  as  90  P.  R.  1918  {F.  h.)  (Akbar  Hussain  v.  Karm  Dad.) 

(3)  For  judgment  of  the  Judge  in  Chambers  see  No.  50  on  page  124  in/ra. 
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Civil  Court  it  becomes  necessai^  to  decide  any  matter  which 
can  under  this  sub-pection  be  heard  and  determined  only  by  a 
Revenue  Court,  that  is  so  say,  matter  with  respect  to  which 
any  suit  falling  within  one  of  the  groups  of  the  sub-section 
might  be  instituted.  1  he  matter  which  has  to  be  decided 
here  is  whether  the  plaintiff  has  a  right  of  occupancy,  and  a 
guit  instituted  bj'  him  in  respect  of  this  matter  would  not  be 
one  falling  within  subsection  (3)  as  he  is  not  now  a  tenant. 
The  proviso  to  subsection  (3)  therefor^  does  not  apply  in  the 
present  case. 

I  concur  in  passing  the  order  pmpcsed  by  my  learned 
brother. 

No.  50 

Before  Hon.  Mr.  Justice  S:ott-Smith. 
PARMAN     (Defendant)— APi'ELLANT, 
Versus 
GHANTHD"— (Plaintiff)— HESPONDENT. 

Civil  Appeal  No.  1429  of  1917. 

Punjab  Tenancy  Act,  XVI  of  1S87,  section  8  -occupancy  ri^/ifs— basiku 
opahus  of  the  Kangra  DUtrict 

Held,  that  basiku  opahus  (i.e..  tenants  who  have  been  induced  to  settle 
upon  land  and  have  built  themselves  a  ban  or  homestead  on  or  nearit  for 
the  purpose)  of  the  Kangra  District  are  entitled  to  occupancy  rights  under 
section  8  of  the  Punjab  Tenancy  Act,  if  there  is  an  express  or  implied  con- 
tract that  they  shall  hold  so  long  as  they  farm  well  aad  pay  thei  rent  or  in 
other  words  tn  qasur  i.e.,  till  commission  of  fault  against  their  tenure. 

Held  also,  that  such  a  contract  may  be  implied  where  the  tenants  and 
their  predecessors  have  oecupiid  the  I:\n  1  as  6a.?tA;u  opahus  for  100  j'ears 
and  for  three  full  generations  and  have  built  houses  on  the  land  occupied 
bj  them,  notwithstanding  that  they  pay  half  produce  as  rent. 

6  P.  R.  (Rev.)  1900  (1;,  and  5  P.  R.   Rev  )  1918   i2,\   and  Chowdhri  ▼. 
Jasga  printed  as  an  appendix  thereto,  (.3^,  referred  to.* 
Second  Appeal  from   the  decree   of  J.  K  ^^.  Tapp,  Esquire,    Addi- 
tional Judge    Kangra  at  Dharmsala,  dated  the  lOth    February 
1917. 

Tek  Chaud,  for  Appellant 

Fakir  Chand,  for  Respondent- 

The  judgment  of  tlie  learned  Judge  was  as  follows  :  — 

23rd  Jan.  1919.  Scott-Smith,  J. — The   facts  of   the  case  out  of  which   the 

present  appeal  arises  are   given  in   the    previous   order  of  this 

(1)  6  P.  R.  <Rev.^  1900  \Khairati  v.  Manu  Khan). 

v2)  5  V.  H.  {Rev.)  1918  (,Kirpa  v.  lirhu). 

(3;  Appendix  to  5  P.  R.  {Rev.)  1918  {Chowdhn  v.  Jassa). 
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Court  dated  the  8tb  of  April  1918.  The  question  whether  a 
Civil  Court  has  jurisdiction  to  try  this  suit  has  now  been 
decided  in  the  affirmative  by  the  order  of  the  Division  Bench 
in  Civil  Miscellaneous  No.  2il  of  1918  decided  on  the  3rd  of 
August  1918  (1).  The  only  question  remaining  for  decision  is 
whether  the  plaintiffs  respondents  in  this  and  in  the  connected 
appeal  No.  1428  of  1917,  had  a  right  of  occupancy  under 
section  8  of  the  Punjab  Tenancy  Act.  The  parties  belong  to 
the  Kangra  District  and  the  plaintiffs  are  what  are  called 
hasiku  opahus  or  tenants  who  have  been  induced  to  settle  down 
on  Ihe  land  and  build  themselves  a  hast  or  homestead  on  or 
near  it  for  the  purpose.  The  full  description  of  this  class  of 
tenure  is  given  in  paragraphs  54  et  seq.  of  Lyall's  Settlement 
Report  of  the  Kangra  District,  ] 865-72.  Mr.  Lyall  says  in 
paragraph  54 :  "  There  is  no  deed  or  express  verbal  agree* 
"  ment,  but  the  implied  contract  is  that  the  tenant  shall  hold  so 
"long  as  he  farms  well  and  pays  his  rent ;  or,  in  other  words, 
"  ta  qasur,  that  is,  till  commission  of  fault  against  his  tenure." 
Mr.  Lyall  after  fully  discussing  the  tenure  gave  it  as  bia 
opinion  that  these  tenants  were  not  tenants  with  a  right  of 
occupancy  in  the  land  held  by  them,  The  matter  was,  how* 
ever,  fully  considered  by  Sir  Michael  Fenton,  Financial  Com» 
missioner,  in  the  Revenue  Revision  No.  204  of  i9ll'12, 
Chowdhri  v.  Jassa,  which  is  printed  as  an  appendix  to  P  R 
No.  5  of  1918  {Rev.)  (2).  The  following  extracts  may  be  taken 
from  this  judgment  : 

'*  A  very  full  account  of  the  bacikti  opahn  tenure  is  given 
"  in  Mr.  (Sir  James)  Lyall's  Settlement  Report  (paragraphs 
'*  54—  56).  From  it  I  gather  that  the  following  are  distinctive 
"  incidents  of  the  tenure  : — ■ 

"  (a)  The  tenant  was  induced  to  settle  down  on  the  hold* 
"  ing  by  the  landlord  j 

"  (6)  He  was  required  to  live  on  or  near  the  land,  building 
*'  the  farm  houses  thereon.  In  this  respect  he  diffeied  from 
*'  the  opahu  who  lived  in  the  village  and  was  not  a  hasiku ; 

"  (c)  Though  there  was  no  deed  or  express  verbal  agree- 
"ment  there  was  an  implied  contract  that  the  tenant  should 
"  hold  BO  long  as  he  farmed  well  and  paid  the  rent,  '  or  in  other 
**  word  ta  qasur,  that  is,  till  commission  of  a  fault  against  his 
"  tenure.'  Now  it  is  difficult  to  undeistaud  why  there  should 
"beany  hesitation  in  holding  that  tenants  of  the  above  class 
"  are  entitled  to  any  occupancy  status.     The  vague  and  unde* 

(I)  Printed  as  49  P.  R.  1919  supra. 

(2j  Appendix  to  5  P.  R,  {Rev.)  1918  {Chowdhri  v.  Jass 
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"  fined  liability  to  eviction  for  a  fault  agains*.  tenure  is  nothing 
"  more  than  the  liability  which  has  since  beeu  brought  under 
"statutory  definition  and  regulation  in  sections  38  and  39  of 
"  the  Punjab  Tenancy  Act  1887.  That  t}iis  liability  was  not 
"  in  1865  regarded  as  inconsistent  with  an  occupancy  status  is, 
"  I  think,  sufliciently  attested  by  the  fact  that  at  a  meeting  of 
"  Hamirpur  proprietors  convoked  by  Mr.  Ljall  in  that  year  the 
''  response  to  the  inquiry,  whether  by  the  custom  of  the  country 
'  any  class  of  tenants  was  entitled  to  the  status  of  hereditary 
"cultivator,  was  that  basiku  opahu  were  so  entitled." 

In  conclusion  Sir  Michael  Fenton  held  that  a  basiho  opahu 
tenant  was  entitled  to  be  regarded  as  occupancy  tenant  under 
section  8  of  the  Tenancy  Act  1887.  I  agree  fully  with  his 
reasoning.  In  P.  R.  5  of  1918  (E?u.)  (1),  the  Financial  Com- 
missioner draws  attention  to  P.  B.  6  of  1900  {Rev)  (2),  where- 
in Sir  Lewis  Tupper  after  a  full  examination  of  previous  pub- 
lished authorities,  instanced  four  classes  of  cases  in  which  a 
claim  to  an  occupancy  right  under  section  8  maj'  properly  be 
decreed.  One  of  the  four  classes  consisted  of  the  cases  in  which 
there  had  been  a  promise  never  to  eject.  A  promise  of  this 
character  need  not  necessarily  be  explicit  It  may  be  implied, 
and  may  be  established  by  evidence  of  the  intentions  of  the 
parties  as  shown  by  their  actions.  And  a  promise  not  to  eject 
does  not  mean  a  promise  not  to  eject  under  all  circumstances 
whatsoever,  but  a  promise  not  to  eject  "  ta  qasiir  "  using  that 
expression  as  it  has  been  defined  in  Sir  Michael  Fentou's  judg- 
ment. Now  in  the  cases  before  me  it  is  admitted  that  the 
tenants  and  their  predecessors  have  occupied  the  land  as 
basiku  opahus  for  100  years  and  for  three  full  generations,  the 
present  occupants  apparently  belonging  to  the  fourth  genera- 
tion. They  have  built  houses  on  the  land  occupied  by  them  and 
under  all  the  circumstances  1  think  it  must  certainly  be  in- 
ferred that  there  was  an  implied  promise  on  behalf  of  the 
owners  of  the  land  not  to  eject  them  ta  qasur.  It  is  urged  on 
behalf  of  the  respondents  that  the  facts  in  No  5  P.  R.  of  1918 
{Rev.)f  were  different  from  those  in  the  present  cases,  the 
distinguishing  feature  being  that  in  that  case  the  tenunt  culti- 
vated on  very  favourable  terms  as  regards  rent  whereas  in  the 
present  case  the  tenant^  pay  half  the  produce  as  rent.  I  do 
not,  however,  see  that  this  makes  any  difference  The  main 
point  in  favour  of  the  tenants  is  that  there  was  an  im[)lied  pro- 
Diise  on  behalf  of  the  landlords  not  to  eject  them.  1  consider 
that  it  would  be  extremely  inequitable  that  such  tenants  after 

(1)  5  /'.  71.  (/iff.)  1!)1«  (Kiii>a  v.  Tirlni). 

(2)  6  i\  li.  {Kcv.  rJOO  {.Khuirali  \.Mam  Khan), 
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having  been  allowed  to  occnpy  tlie  land  for  10  J  years  should 
now  when  the  land  has  become  more  valuable  be  turned  out  by 
the  landlords. 

I  consider  that   the  decision  of  the   lower    Courts   is    in 
accordance  with  law  and  I  dismiss  the  appeal  with  costs. 

Appeal  dismissed' 


No.  51. 

Before  Hon.  Mr,  Justice  LeRossignol  and  Hon. 
Mr.  Justice   Wilberforce. 

DIGNASSE,  OFFICIAL  LIQUIDATOR,  PEOPLE'S  BANK 
OF  INDIA,  LTD.,  IN  LIQUIDATION -APPELLANT, 

Versii^s 

CHAJJU  RAM  AND  FAQER  CHAND— RESPONDENTS. 

Civil  Appeal  No.  1205  of  J  9 18. 

Companies  {in  liquidation)— whether  official  liquidator  can  resign  without 
consent  of  Liquidating  Court— Indian  Companies  Act,  VI  of  1882,  sectiori 
142. 

Held,  that  having  regard  to  the  provisions  of  section  112  of  the  Indian 
Companies  Act  1882  an  ofScial  liquidator  caaaot  resign  at  ■will  without 
securing  the  concurrence  of  the  Liquidating  Court. 

Held  also,  that  a  liquidator  who  has  undertaken  the  completejliquidation 
of  an  insolvent  concern,  cannot  resign  at  any  moment  on  no  better  ground 
than  caprice  or  resentment  at  enquiries  regarding  the  nature  of  his  past 
operations  and  if  he  does  so  he  is  liable  to  pay  forfeit,  and  an  order  of  the 
Coui't  accepting  the  resignation  on  the  liquidator  paying  forfeit  in  the  shape 
of  reduction  of  his  remuneration  is  not  illegal. 

Miscellaneous  First  Appeal  from  the  order  of  the  Ron.  Mr.   Justice 
Broadway,  dated  the  6th  April  1918. 

James,  Herbert  and  B.  R.  Puri,  for  Appellant, 
Santanam  and  Balwant  Rai,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by — 

LeRossignol,  J. — On  the  14th  January  1918  the  appellants,    _,,   ^^    ,^,^ 
^     !     -r  •     •  .  ,     BthJtdyi9l8- 

who  are  the  OflBcial  Liquidators  of  the    Amritsar  and   People's 

Banks,    tendered  their  resignation  of  their  office,  and  this  is  an 

appeal  from  the  order  of  a  Single  Bench  of  this  Court  disposing 

of  that  application    and  accepting   the   resignation    subject  to 

certain  conditions. 
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Before  us  t'.iree  main  points  liave  been  urged   on  behalf   of 
the  appellants. 

(3)  that  an  Official  Liquidator  is  competent  to  resign 
at  will  and  that  the  Liquidating  Court  has  no 
say  in  the  matter ; 

(2)  that  in  this  case,  at  any  rate,  even  if  the  resignation 

of  the  Official  Liquidators  was  subject  to  accep- 
tance by  the  Liquidating  Court,  the  Liquidators 
had  shown  good  cause  why  their  resignation  should 
be  accepted ;  and 

(3)  that   even   if   the   appellants  failed  on  the  two  pre- 

ceding arguments,  the  quantum  meruit  fixed  by 
the  {learned  Judge  in  Chambers  was  altogether 
an  inadequate  remuneration  for  the  efforts  of  the 
Liquidators. 

Our  findings  in  brief  on  these  three  points  are  that  an 
Official  Liquidator  is  not  at  liberty  to  resign  without  the  sanc- 
tion of  the  Court  which  appointed  him  and  that  in  the  present 
case  the  Official  Liqaidators  have  made  oat  no  good  case  why 
their  resignation  should  be  accepted.  With  regard  to  the 
third  point,  it  is  impossible  for  us  to  say,  inasmuch  as  there 
is  no  evidence  upon  the  record,  whether  the  rate  of  remunera- 
tion proposed  by  the  learned  Judge  in  Chambers  is  adequate  or 
not  ;  but  inasmuch  as  the  appellants  have  expressed  before 
us  no  desire  to  resign  except  unconditionally,  we  see  no  need  to 
go  into  this  question  at  the  present  juncture.  Should,  however 
the  appellants  on  some  later  date  desire  to  retire  from  their  post 
on  terms,  the  adequacy  of  the  rates  proposed  by  the  learned 
Judge  could  be  reconsidered. 

According  to  the  rules  made  under  the  English  law,  re- 
signation of  the  Official  Liquidator  may  be  accepted  by  the 
contributories  and  the  creditors  but  if  those  bodies  do  not 
accept  the  resignation,  it  is  the  Court  which  decides  finally 
wliether  the  resignation  is  to  be  accepted  or  rejected.  The  law 
in  England  is  to  this  effect  :— 

A  Liquidator  appointed  by  the  Court  may  resign  or,    on 
cause  shewn,  be  removed  by  the  Court. 
Here  the  words  "  on  cause  shown  "  obviously  refer  only  to 
the  removal   by   the   Court.     Tlie  Indian  Law  is   contained  in 
section  142  of  the  Companies  Act  which  runs : — 

Any  Official  Liquidator  may  resign  or  be  removed  by  the 
Court  on  due  cause  shown. 
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It  will  be  observed  that  in  the  Indian  Act  the  oonstraotion 
of  the  section  differs  very  considerably  from  that  of  the  English 
Act  and  we  must  hold  that  such  a  marked  deviation  was  made 
of  set  purpose  in  order  to  leave  no  doubt  that  the  words  "  on  due 
"  cause  shown  '  govern  not  only  the  removal  by  the  Ooart  but 
also  the  resignation.  On  these  grounds  we  hold  there  is  no- 
thing in  the  law  justifying  the  proposition  that  an  OflSoial 
Liquidator  can  resign  at  will  without  seouring  the  concurrence 
of  the  Liquidating  Court.  The  real  question  indeed  is  one  of 
contract:  at  the  tirae  of  his  appointmeni-,  what  did  the  OflBcial 
Liquidator  undertake  to  do  ?  and  to  answer  this  question  re- 
ference must  be  had  to  the  order  of  appointment.  Now,  the 
appellants  were  appointed  to  liquidate  the  insolvent  banks  and  it 
is  quite  clear  that  the  appointment  contemplated  the  complete 
liquidation  by  the  appellants  of  the  insolvent  concerns.  Their 
remuneration,  as  has  been  found  by  another  Bench  of  this 
Court,  was  fixed  on  an  excessively  generous  scale  but  a  sliding 
one,  and  it  would  be  contrary  to  the  principles  of  common  sense, 
of  business,  and  of  equity  that  they  should  be  permitted  to  resign 
at  any  moment  on  no  better  ground  than  caprice  or  resentment  at 
enquiries  regarding  the  nature  of  their  past  operations.  A 
person  who  has  entered  into  a  contract  may  refuse  to  carry 
out  that  contract,  bat  if  he  does  so  he  is  liable  to  pay  forfeit,  and 
the  order  of  the  learned  .Judge  in  Chambers  amounts  to  an 
acceptance  of  the  breach  of  the  appellants'  contract  on  their 
paying  forfeit  in  the  shape  of  a  reduction  of  their  remunera- 
tion. In  the  course  of  liquidation  proceedings  extending  over 
four  years,  the  appellants  have  acquired  a  wide  and  peculiar 
knowledge  of  the  affairs  of  the  insolvent  banks.  For  the 
acquisition  of  this  knowledge  they  had  been  liberally  remune- 
rated and  if  they  are  now  permitted  to  resign,  as  it  would  be 
impossible  for  them  to  transfer  their  entire  knowledge  to  their 
successor,  it  is  obvious  that  the  liquidation  would  be  delayed 
and  rendered  more  costly.  On  these  grounds  we  hold  that 
the  appellants  are  not  entitled  to  resign  unconditionally. 

We  are  not  at  all  impressed  by  the  argument  that  if 
the  Official  Liquidators  have  to  give  an  account  of  their  doings, 
the  work  of  the  liquidation  will  be  hampered,  but  before  us  a 
fresh  argument  was  adduced  that  Mr.  Oignasse  was  in  a  bad 
state  of  health  induced  by  the  arduousness  of  his  labours 
as  Liquidator.  Inasmuch,  however,  as  there  is  no  evidence  on 
this  point  on  the  record,  as  it  was  not  mentioned  by  the  appel* 
lants  in  their  application  to  resign  and  finds  no  place  in  the 
grounds  of  appeal  to  this  Court,  we  can  pay  no   attention  to  it. 
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Other  minor  matters  are  mentioned  in  the  grounds  of  appeal 
but  none  of  them  have  been  mentioned  before  us,  and  we  hold 
them  to  be  of  no  force.  For  these  reasons,  we  dismiss  the 
appeal  with  costs  which  must  be  paid  by  the  appellants  per- 
sonally. 

Appeal  dismissed 


No.  52. 

Before  Hon.  Mr.  Justice  Scott-Smith  mid  Hon. 
Mr.  Justice  Martinean. 

BHAGWAN  DAS— (Defekdant)— -PETITIONER, 

Versus 

ALLAH  BAKHSH— (Plaintiff)— RESPONDENT. 

Civil  Revision  No.  3.37  of  1915. 

Civil  Procedure  Code,  Act  V  of  1908,  order  21,  rule  93,  {section  315  of 
the  old  Code)— suit  by  auction  purchaser  for  refund  of  proportionate  amount 
of  the  purchase  money  2chere  judgment-debtor  owned  only  a  share  in  the 
property  sold. 

The  plaintiS  purchased  a  house  in  execution  of  a  decree  obtained  by 
defendant  against  one  A.  R.  and  paid  the  price.  It  was  subsequently  judici- 
ally decided  that  A.  R.'s  sons  were  the  owners  of  3/4ths  of  the  house.  Plaintiff 
then  brought  the  present  suit  for  a  refund  of  3/4tlis  of  the  purchase  money. 

Held,  that  the  suit  is  not  maintainable : 

(a)  Because  the  judgment-debtor  had  admittedly  a  saleable  interest  in 
the  property  and  the  law,  as  laid  down  in  order  21,  rules  91,  92 
and  93  of  the  new  Code  was  practically  the  same  as  that  laid 
down  in  section  315  of  the  old  Code. 

Il4  P.  R.  1908  (1),  followed. 

76  P.  W.  E.  1913  (2),  dissented  from. 

(h)  Because  the  sale  had  never  been  set  aside  under  rule  92. 
I.  L.  R.  39  All,  114  (3),  referred  to. 

Revision  from  the  decree  of  Lain  Diwan  Chand,  Judge,  Small 
Cause  Court,  Lahore,  dated  the  1th  April  1915. 
Parduraan  Das,  for  Petitioner. 
Respondent,  In  person. 
The  judgment  of  the  Court  was  delivered  by — 

bth  Auq,  1918.  Mar^ineau,  J. — The  plaintiff  purchased  a  house  in  execution 

of  a   decree  obtained  by  Bhagwan  Das  ngainst  Abdur  Rahman 

(1)  114  P.  R.  1908  (Gurdit  Singh  v.  Ghanaya  Lai). 

(2)  76  P.  W.  R.  1913  {Fazal  Ilahi  v.  Muhammad  Jan). 

(3)  (1916)  /.  L.  R.  39  All.  114  [Nannu  Lai  v.  Bhagwan  Dasj, 
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and  paid  the  price.  On  a  suit  brought  by  the  judgment-debtor's 
sons  it  was  held  that  they  were  the  owners  of  3/-ibhs  of  the 
house.  The  plaintiff  has  consequently  sued  for  the  refund 
of  3/4ths  of  the  price,  and  the  Judge  of  Small  Cause  Court 
has  giyen  judgment  in  favour,  following  76  P.  W.  R.  1913  (1) 

Bhagwan  Das  has  applied  to  this  Court  for  revision,  and 
it  is  contended  on  his  behalf  that  the  suit  is  not  maintainable. 
This  contention  is  supported  by  114  P.  R.  1908  (2),  in  which  it 
was  held  that  a  suit  brought  by  a  purchaser  for  the  refund 
ef  a  portion  of  the  purchase-money  was  not  maintainable  when 
it  was  not  found,  as  required  by  section  315  of  the  Civil  Pro- 
cedure Code  (old),  that  the  judgment-debtor  had  no  saleable 
interest  in  the  property. 

In  the  case  followed  by  the  Lower  Court,  which  was 
decided  by  a  Single  Judge,  the  learned  Judge  pointed  out  that 
whereas  section  315  of  the  old  Civil  Procedure  Code  contained 
a  stipulation  that  it  must  be  found  that  the  judgment-debtor 
had  no  saleable  interest  in  the  property  sold,  nothing  was  said 
about  this  in  rule  93  of  order  XXI  of  the  present  Code  ;  and 
he  held  that  under  the  present  law  an  auction  purchaser  was 
entitled  to  recover  his  purchase  money,  or  some  part  of  it,  even 
when  the  judgment-debtor  had  some  saleable  interest  in  the 
property. 

That  finding  was  really  an  obiter  dictum  as  the  auction 
purchaser's  petition  for  revision  was  dismissed  on  account  of 
the  delay  in  presenting  it.  Moreover,  in  coming  to  that  finding 
the  learned  Judge  omitted  to  noticj  that  the  effect  of  rule  93 
of  order  XXt  of  the  present  Code,  read  with  the  two  preceding 
rules,  was  really  the  same  as  that  of  section  315  of  the  old  Code. 
Order  XXI,  rule  93  of  the  present  Code  entitles  the  purchaser 
to  an  order  for  repayment  of  his  purchase  money  where  the 
sale  is  set  aside  under*  rule  92.  Rule  92  provides  iof  the  salo 
being  set  aside  where  an  application  under  rule  89,  rule  90, 
or  rule  91  is  made  and  allowed.  Rule  91  provides  that  the 
purchaser  may  apply  to  the  Court  to  set  aside  the  sale  on  the 
ground  that  the  judgment-debtor  had  no  saleable  interest  in 
the  property  sold.  Reading  rules  91,  92  and  93  together,  it  ia 
clear  that  the  pi  esent  Code  has  made  no  change  in  the  law  on  the 
subject  of  a  purchaser's  right  to  a  refund.  We  hold,  ther-efore, 
following  114  P.  R.  1908  (i),  that  the  .suit  is  not  maintainable. 

(1)  76  P.  W.  R.  1913  (  Fazal  Ilahi  v.  Muhammad  Jan), 

(2)  114  P.  R.  1908  {Gurdit  tSingk  v.  Gkanaya  Lai), 
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"We  hold  farther  that  the  suit  mast  fail  also  by  reason 
of  the  fact  that  the  sale  has  never  been  set  aside.  As  has 
been  held  in  I.  L  R  XXXIX  All.  1 14  (1),  it  is  only  when  the 
sale  has  been  set  Hside  under  rale  92  that  the  auction  par- 
chaser  can  obtain  an  order  for  the  refund  of  the  purchase 
money  under  rule  93. 

We  accordingly  accept  the  applic^ation,  set  aside  the  decree 
of  the  lower  Court,  and  dismiss  the  suit.  As  the  case  is  a 
hard  one  for  the  purchaser,  who  has  been  deprived  of  3/4ths 
of  the  house  while  he  has  paid  the  price  of  the  whole,  we  direct 
that  the  parties  shall  bear  their  own  costs  throughout. 

Application  accepted- 

No,  53. 

Before  Hon.  Mr.  Justice  Broadway. 
MUSSAMMAT  GAURAN— (JuDGMENT-DEBTOK)— 
APPELLANT, 
Versus 
BRIJ  RAJ  SARAN—(D£Cree-holdeh)— RESPONDENT. 

Civil  Appeal  No.  1223  of  1918 

Civil  Procedure  Code^  Act  V  of  1908,  order  41,  rule  id -re-admission  of 
appeal,  dismissed  for  default— where  no  "  sufficient  cause"  is  shewn. 

Notice  was  sent  to  appellant's  pleader  that  the  appeal  would  bo  heard 
on  the  16th  July  1917.  By  an  error  the  pleader  entered  the  date  as  the 
17th  July  in  his  diary  and  appeared  in  the  District  Court  on  that  date  whea 
he  learnt  that  the  appeal  had  been  dismissed  in  default  on  the  previous  day. 
An  application  for  restoration  was  filed  at  once  which  was  dismissed. 

Held,  that  although  the  error  of  the  pleader  was  not  a  "  sufficient  cause" 
the  Court  could  have  passed  an  order  of  restoration  if  it  coasidered  that  a 
case  for  such  an  order  had  been  made  out  and  as  the  default  was  not 
intentional  and  was  due  to  a  boiia  fide  error  of  appellant's  pleader  the  Court 
should  in  this  case  have  passed  such  an  order. 

/.  L.  R.  26  Mad,  599  (2),  referred  to. 
Miscellaneous  first    appeal  from    the  order  of   Lieutenant-Colonel 
B.  0.  Roe,  District   Judge,    Ambala,   dated  the   ith  January 
1918. 

Fakir  Chand,  for  Appellant. 
Jagan  Nath,  for  Respondent 
The  judgment  of  the  learned  Judge  was  as  follows  i  — 

BhoadwaY,  J  — The  facts  of  this  appeal  areas  folio  wb  :— 

ilet  June  1918.  ^    ,  <■  .     i    i     o      j    ^l    i^jiu    c 

lu  April  1917  the  District  Judge  of  Ambala  nxed   the  Ittth  or 

(1)  (1916)  /.  L.  R.  yJAll.  ll4  (Sannu  Lai  v.  BhagiCan  Das), 
(2)  (1903)  I   ^   K.  26  J/ad.  599  {Somuyya  v.  Subbamma). 
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July  1917  for  the  hearing  of  an  appeal  filed  by  the  present 
plaintiff.     The  appeal  was  to  be  heard  at  Simla  and  the  notice 
of  date  was  sent  to  the    appellant's    counsel    only.     On  this 
notice  the  date  was  clearly  given  as  the  I6th  of  July  1917  and 
it  was   served   on  the   appellant's    pleader   on   the  2lst  April 
1917.     By  an    error  the  pleader  entered  the  date  in  his  diary 
as  the  17th  of  July  1917,  and  on  that  date,  i.e.,  the  17th  of 
July  1917,  he  appeared  at  Simla  before  the  learned  District 
Judge  to  fiud  that  his  appeal  had  been  dismissed  in  default  on 
the  previous  day.     He  at  once  filed  an  application  for  restora- 
tion of  the  appeal    which  was,    however,  dismissed  on  the  4th 
January  1918  and  against  this  order  of  dismissal  the  present 
appeal  has  been    preferred  through    Mr.  Fakir  Chand  and  I 
have  heard  Lala  Jagan  Nath  for  the    respondent,     Lala  Fakir 
Chand  contended  that  the  non-appearance  of  his  client  as  well 
as  of  his  pleader  was  due  to  a  misunderstanding  and  was  iu  no 
way  intentional.     In   this  I  agree,  for  there  can  be  no  doubt 
that  the  appellant  would    not  have    gone  to    the  expense  of 
taking  counsel  to  Simla  the  day  after  the  hearing  of  the  appeal 
itself-     1   do  not  however  think  that  this  negligence  or  mistake 
on  the  part  of  the   appellant's    pleader    can    be   regarded  as  a 
sufficient  cause  within  the  meaning  of   the  law.     At  the   same 
time  it  is  withiu  the  discretion  of  the  Court  to  pass    an  order 
of  restoration   if  it  considers   that  a  case  for  such  an  order  is 
made  out  although   the  case  may  not  amount  to  a  "  suflicient 
cause."     In  this  view  I  am   supported  by -J.  L.  E.  XXVI  Mad. 
599  (1)  cited   by   Lala  Fakir  Chand,     Lala  Jagan  Nath  con- 
tended that  on  the  merits  of  the  appeal  itself  restoration  should 
not  be  ordered.     1  am,  however,   uot  prepared   to  go  into  the 
merits  of  the  appeal,  inasmuch  as  that  is  for  the  learned  Dis- 
trict Judge   to  consider.     In  my   opinion   inasmuch  as   the  de- 
fault was  not  intentional  and  was  clearly  due  to  an  error  on 
the  part  of  the  appellant's  pleader  I  think  the  appeal  should 
have  been  restored,  and  I  accordingly  accept  this  appeal  and 
setting  aside  the  order  of  dismissal  in  default  return    the  case 
to  the  learned  District  Judge  for  disposal  on  the  merits,     The 
appellant  will,  however,  have  to  pay  the  sum  of  Rs.  32  to  the 
opposite  party  before   his  appeal   is   heard ;  and  the  learned 
District  Judge  should   fix  a  date   for  the  payment  of  the  costs 
1  have  ordered  iu  his  Court.     Should  the  costs  be  not  paid  by 
the  date  fixed  by  the  learned  District    Judge  he    will   dismiss 
the  appeal. 

Appeal  accepted. 

(1)  (19Jaj  /.  L.  B.  26  Mad.  599  {Somayya  v,  Suhbamma),  ' 
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No.  54. 

Before  Hon.  Sir  Henry  Rattigan,  Kf.,  Chiet  Judge. 

SINGER  MANUFACTURING  COMPANY,  LAHORE- 

(Plaintiff) -PETITIONER, 

Versus 

KIAZ  ALL  AND  ANOTHER— (Defendakts)- 

RESPONDENTS. 

Civil  Revision  No.  65  of  191?. 

Indian  Contract  Act,  IX  of  1872,  sections  73,  74  and  108  exception  1  — 
suit  for  arrears  of  vionthly  payments  due  on  a  contract  of  hiring  and 
letting  a  sewing  machine — nature  of  contract. 

Held,  that  a  coutract  by  which  the  owner  of  a  sewing  machine  lets  it 
at  a  monthly  rent  to  the  hirer  for  use  with  the  option  that  the  hirer  may 
become  the  piirchader  of  the  machine  at  any  time  during  the  hire  by  pay- 
ment to  the  owner  of  a  certain  specified  price  is  a  contract  of  hiring  and 
letting  and  not  a  contract  of  sale. 

L  R.  Ap.  Cases  1895,  p.  475  (1),  and  6  Bom.  L.  R.  871  (2),  referred  to. 

Held  also,  that  a  suit  for  the  arrears  of  monthly  payments  due  under 
such  a  contract  is  not  one  for  compensation  for  the  breach  of  a  contract 
within  the  meaning  of  sections  73  and  74  of  the  Contract  Act  and  the 
plaintiff  is  entitled  to  the  full  amount  due  under  the  terms  of  the  contract 
irrespective  of  the  value  of  the  machine. 

Held  further,  that  the  hirej'  under  the  contract,  who  has  not  exorcised 
the  option  of  purchasing  the  machine,  cannot  confer  a  good  title  on  a 
person  who  has  purchased  the  machine  from  him. 

L.  R.  Ap,  Cases  1895,  p.  475,  refei-red  to. 

Arrd  that  exception  1  to  section  108  of  the  Contra*  t  Act  does  not  help  the 
purchaser  inasmuch  as  that  exception  does  not  apply  wliere  there  is  only 
a  qualified  possession  such  as  a  hirer  of  goods  has. 

12  Beng.  L.  B.  42  (3),  referred  to. 

Revision  from   the  decree   of  Lala    Diwan    Ghand,   Judge,  Small 
Cause  Court,  Lahore,  dated  the  27th  August  191-J!. 

Obedulla  and  Sewa  Ram  Siugh,  for  Petitioner. 

Nemo,  for  Respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows:— 

Sib  Henry  Hattigan,  C.  J. — In  this  case  and  in  Civil 
Revisions  Nos.  70  and  71  of  1915  petitioner,  the  Singer  Manu- 
fMCturiiig  Company,  sued  to  recover  certain  suras  from  the 
defendants  on  tlie  b.usis  of  contracts  enteied  into  by  the 
latter  some   as    principal  debtors    and   some   as  "guarantors" 

(1)  (1895)  L.  R.  Ap.  CoKes  475  {Uelby  v.  Matthews). 

(2)  (1904)  6  Bom.  L.  R.S71  {Gopal  v.  Sorahji). 

(3)  (187>3i  12  Beng,  L.  R.  42  {Greenwood  v.  lioliucttc). 
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I'SSpectivelj.     The  contracts  in  question  are  printed  in  English, 
Urdu  and  Hindi  and  are  to  the  following  effect : — 

That  the  oivner,  i..e,  The  Singer  Mannfactaring  Company, 
aerrees  to  let  to  tlie  hirer  tie  sewing  machine  and  accessories 
described  by  endorsement  on  the  back  of  the  agreement  ;  that 
^Ae  7«Ver  having  paid  the  sum  of  Rs.  20  as  the  first  month's 
rent  in  advance  agrees  to  pay  the  owner  a  sum  of  Rs.  5 
regularly  every  month  in  advance  ;  to  keep  the  machine  and 
accessories  in  good  order  and  in  his  own  custody  at  his  address 
and  not  to  remove  them  without  the  owner's  consent  or  to  sell 
or  to  pawn  them  ;  that  on  the  failure  of  the  hirer  to  perform 
the  agreement,  the  owner  may  terminate  the  hiring  and  retake 
possession  of  the  machine  and  accessories  ;  that  on  the  termin- 
ation of  the  hiring  the  machine,  etc,  shall  be  returned  to  the 
owner,  that  the  owner's  right  of  lien  on  the  machine  shall 
not  be  destroyed  by  any  money  decree  or  judgment  that  the 
owner  may  obtain  against  the  hirer  or  the  guarantor  or  both 
and  finally  that  if  the  hirer  fails  to  pay  regularly  in  advance, 
the  whole  transaction  shall  be  treated  as  one  of  hire  without 
any  option  of  purchase. 

On  the  other  hand,  the  owner  agrees  that  the  hirer  may 
terminate  the  agreement  by  delivering  up  the  machine  and 
accessories  in  goad  order  to  the  owner  and  that  the  hirer  may, 
at  any  time  during  the  hire,  become  the  purchaser  of  the 
machine  and  accessories  by  payments  in  cash  of  the  price 
endorsed  on  the  agreement,  provided  the  payments  of  hire  are 
regularly  and  duly  made. 

Lastly,  the  "  guarantor "  agrees  in  consideration  of  the 
foregoing  to  guarantee  the  due  payment  of  any  sum  or  sums 
of  money  which  may  become  payable  to  the  owner  under  the 
agreement. 

In  Civil  Revision  No.  70  of  1915  the  Company,  in  addition 
to  suing  the  hirer  and  the  guarantor,  also  sued  a  third  person, 
one  Fazal  Karira,  for  recovery  of  the  machine  on  the  allegation 
that  the  hirer  Rahmat  Ullah  had  sold  the  machine  unlawfully 
to  Piyare  Lai  and  that  Piyare  Lai  had  sold  it  in  turn  to  Fazal 
Karim. 

The  Judge,  Small  Cause  Court,  has,  by  a  process  of  some- 
what subtle  reasoning,  held  that  these  contracts  which  on 
their  face  appear  to  be  contracts  of  hiring  and  letting  are  in 
reality  transactions  of  sale,  or,  as  the  learned  Judge  expresses 
it,  '*  under  the  hidden  words  of  the  agreement  is  a  contract  not 
"  visible  at  the  outset  to  which  no  obligee  would  consent," 
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Upon  the  view  taken  by  him,  he  has  granted  plaintiff  a  decree 
for  the  balance  of  money  due  from  the  hirers  up  to  the  amount 
of  Rs.  87,  that  being  the  price  of  the  machine  as  endorsed  on 
the  agreement.  He  has  further  dismissed  the  suit  as  against 
Fazal  Kurim  on  the  ground  that  Rahmat  Ullah  became  the 
owner  of  the  machine  under  the  terms  of  the  contract  and 
was,  therefore,  competent  to  sell  it  to  Fazal  Karim.  In  all 
the  cases  it  is  not  denied  that  the  so-called  rent  for  the 
ruachines  was  not  paid  regularly  in  accordance  with  the  terms 
of  the  contract. 

The  question  whether  contracts  of  this  kind  are  contracts 
of  hiring  and  letting  with  an  option  of  sale,  or  are  transactions 
of  sale  has  been  authoritatively  settled  by  the    decision  of  the 
House  of  Lords   iu  the   well-known   case  of   Helhy  v.  Matthews 
(L  U.  Appeal  Casss,  1895,  page  475)  (1),  and  this  very  co^ract 
baa  come  before    the  Bombay   High   Court   for    consideration 
and  been4;reated  as  one  of  hiring  and  letting    (see  VI  Bombay 
Lato  Reporter,  871)  (2).     I  have    no   hesitation,    therefore,  in 
holding  that  the    contracts  are  of  hire  and  do    not  amount  to 
sales.     The    question  then  ariees    whether  the   plaintiff   is  en- 
titled to  claim  the    full  amount  due  under  the    terms    of  each 
contract  for  the  monthly  hire  of  the  machines-     The  value  of 
these  machines   is   Rs.  87,   but   that    appeal's    to   me  to    be  no 
reason  why  plaintiff  should  not  be  entitled    to  recover  the  full 
amount  which   the  defendant  has  agreed  to  pay  for  the  monthly 
hire  of  the  particular   machine.     If  he  has  kept  it     and  used  it 
for  a  long  period  but  his  failed  to    comply    with  the  terms  of 
his  contract  and  to   pay    the   hire    regularly  in    advance,    he  is 
legally  liable    to  fulfil  the   terms  of  his  contract.     There  is  no 
question  here   of   compensation  for    the    breach  of   a   contract 
within  the  meaning  and  for  the  parpose    of  sections  73  and  7-i 
of  the  Contract  Act,  and  the    amount    which  is  claimed  from 
the  defendant  in  the  amount  due    from  him   under  the  express 
and  specific  terms  of  his  undertaking.      I    therefore    hold  that 
plaintiff-company   is  in  each  case    entitled    to    (he    decree   for 
which  it  prays  against  the  hirer   and  the  guarantor  jointly  and 
severally. 

As  regards  the  claim  against  Fazal  Karim  (Civil  Revision 
No.  70  of  1915),  Mr.  Ghulam  Rasul  on  behalf  of  that  defendant 
denies  that  the  machine  in  his  possession  was  the  machine 
which  Rahmat  Ullah  obtained  from  the  plaintiff-company. 
There  is  no  definite  evidence    upon  the  record,   as  it  stands,  to 


(1)  (1895)  L.  R.  Ap.  Cases  475  {UeWy  v.  Matthem). 

(2)  a904)  6  Bom.  L.  R.  871  {Gopal  v.  Sorabji), 
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prove  this  fact,  but  foi'  this  omission  plaintiff-company  is  hardly 
to  blame,    inasranch  as    Fazal  Karim   did    not  appear    in    the 
lower  Court.     Assuming,   however,   for   the   present   that   the 
machine   is   the    same,    I    am    of    opinion   that    Fazal    Karim 
acquired  no  good  title  to  the  machine   which  he  obtained  at  a 
time  when  Rahmat  Ullah  was  still  merely  the  hirer  of  it  and 
had  not  exercised  the  option  of  purchasing  it  from  the  plaintiff- 
company    (see    Helbij   v-     Matthews,   uhi   supra).     Section    108, 
exception  I,  of  the  Contract  Act  would  not  help  Fazal  Karim, 
inasmuch   as  that  exception   does    not   apply   where  there  is 
only  a  qualified  possession  such    as    a  hirer  of   goods  has  (see 
Qreemcood  v.   Holqiiette,    XII  Bengal   Laiv  Reports,    (42)    (I). 
But  before  a  final  decision   can  be  given   with   regard   to  Fazal 
Karim's  liability,  an  inquiry  must  be  made  whether  the  machine 
in  h«  possession  is  the  same  that  was  hired  by  Rail  mat  Ullah 
and  for  this  purpose  I  .shall   have   to  remand   this    petition  for 
final  disposal  to  the  Judge,  Small  Cause  Court.     I  might  here 
remark  that  the   plaintiff-company  do  not  wish  to  press  their 
claims  against  Rahmat  Ullah  and  his  guarantor  for  the  reasons 
given  by  Mr.  Obedulla  in  Civil  Revision  No.  11  of  1915. 

The  result  then  is  that  1  accept  the  petitions  for  revision 
in  cases  Kos.  68  and  71  and  grant  plaintiff  a  decree  for  the 
full  amount  claimed  against  the  respective  defendants  jointly 
and  severally,  and  that  as  regards  Civil  Revision  No.  70  of 
1915,  I  remand  the  case  to  the  Judge,  Small  Cause  Court,  for 
inquiry  and  disposal  upon  the  point  above  stated.     I  make  no 

order  as  to  costs. 

Eevisions  accepted. 

No.  55. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 
Justice  Martineau. 

BHAN  SINGH  AND  OTHERS— (Plaintipps)- 
APPELLANTS, 

Versus 
JAGAT  SINGH  AND  OTHERS— fDEPENDANTs)— 
RESPONDENTS. 
Civil  Appeal  No.  808  of  1918. 

Jurisdiction  {Cml  or  Revenue)-- guit  for  partition  by  a  tenant  for  a 
fixed  term  — Punjab  Land  Rereaue  Act,  XV 11  of  1887,  sections  111  and  158 
(2)  {xvii). 

Beld,  that  a  suit  for  partition  of  agricultural  land  brought  by  a  tenant 
for  a  fixed  term  of  the  share  of  one  of  the  joint  owners  is  not  cognisable 
by  a  Civil  Court,  vide  section  158  (2>  (xrii)  of  the  Punjab  Land  Revenue  Act. 

[l)  (1873)  12  Beng.  L.  R.  42  (Greenwood  v.  Holquette), 
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Miscellaneous  Second  Appeal  from  the  order  of  W.  de  M.  Malan, 
Esquire,  Additional  District  Judge,  Amritsar,  at  Ourdaspur, 
dated  the  15th  December  1917. 

Gokal  Ohand  Narang,  for  Appellants- 

Lai  Chand  Khosla,  for  Respondents. 

The  jadgment  of  the  Court  was  delivered  by — 

bth  Aug.  1918.  Mahtineau,  J. — Sawan   Singh  one  of    the   joint  owners    of 

certain  land,  leased  his  share  to  the  plaintiffs  for  sis  years. 
The  plaintiffs  got  a  decree  for  joint  possession  and  obtained 
formal  possession  in  execution.  In  the  present  suit  they  ask  for 
a  decree  for  actual  possession  by  partition.  The  lower  Courts 
have  concurred  in  holding,  that  the  Civil  Court  has  no  jurisdic- 
tion, and  the  question  is  whether  that  decision  is  correct. 

The  contention  on  behalf  of  the  plaintiffs-appellants  is  that 
they  are  neither  owners  of  the  land  nor  occupancy  tenants  and 
therefore  cannot  apply  to  the  R<?venQe  Officer  for  partition 
under  section  111  of  the  Land  Revenue  Act,  that  their  only 
remedy  is  to  sue  in  the  Civil  Court,  and  that  the  claim  for  parti- 
tion referred  to  in  section  158  (2)  {xvii)  of  the  Land  Revenue 
Act,  in  regard  to  which  the  jurisdiction  of  the  Civil  Court  is 
ousted,  mean  only  such  claims  as  a  Revenue  Officer  can  dispose 
of. 

We  agree  that  plaintiffs  are  not  owners  of  the  land  since 
they  are  tenants  under  Sawan  Singh,  and  the  term  "  land- 
owner "  as  defined  in  section  3  (2)  of  the  Land  Revenue  Act 
does  not  include  a  tenant. 

But  as  regards  the  second  point  there  is  nothing  in  clause 
{xvii)  of  section  158  (2)  to  show  that  that  clause  includes 
only  those  claims  for  partition  which  a  Revenue  Officer  is  em- 
powered to  deal  with  under  Chapter  IX.  The  words  used  are 
"any  claim  for  partition  of  an  estate,  holding  or  tenancy  " 
without  any  qualification. 

The  appellants'  contention  appears  at  first  sight  to  be 
supported  by  the  words  "and  in  particular"  which  occur  just 
before  sub  section  (2).  Sub-section  (I)  provides  that  a  Civil 
Court  shall  not  have  jurisdiction  in  any  matter  which  the 
Local  Government  or  a  Revenue  Officer  is  empowered  by  this 
Act  todispo.se  of,or  take  cognizance  of  the  manner  in  which  the 
Local  Government  or  any  Revenue  Officer  e.xercises  any  powers 
vested  in  it  or  him  by  or  under  this  Act.  Then  come  the 
words  "and  in  particular"  followed  by  sub-section  (2)  **a 
•'  Civil  Court  shall  not  exercise  jui-isdiction  over  any  of  the  fol- 
"  lowing  matters,  namely,"  etc. 
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If  the  words  "  and  in  particular  "  implied  that  the  specific 
matters  enumerated  in  the  various  clauses  of  sub-section  (2) 
are  all  included  in  the  general  class  mentioned  in  sub-section  (I ) 
the  appellants'  contention  would  be  correct.  But  we  think 
that  this  was  not  the  meaning.  Had  the  intention  been  to 
subordinate  the  words  "  a  Civil  Court  shall  not  exercise  juris- 
"  diction  over  any  of  the  following  matters  "  and  the  23 
clauses  which  follow,  to  sub-section  (1),  it  would  have  been 
natural  to  include  them  in  that  sub-section.  The  fact  that 
they  were  not  so  included,  but  form  a  separate  sub-section, 
would  sl)ow  that  they  are  to  be  treated  as  iadependant  of,  and 
not  as  subordinate  to  sub  section  (1).  Although  cases  coming 
under  most,  if  not  all,  of  the  clauses  of  sub-section  (2)  would 
ordinarily  also  fall  within  the  general  category  described 
in  sub-section  (1),  it  is  not  necessary  that  they  should  do  so. 

With  regard  to  partition  cases  in  particular,  we  think  it 
would  be  very  improbable  that  it  could  have  been  intended  that, 
whilst  a  claim  for  partition  of  agricultural  land  when  made 
by  a  landowner  or  an  occupancy  tenant  should  be  dealt  with  only 
by  a  Revenue  Officer,  the  Civil  Court  should  have  jurisdiction 
to  dispose  of  such  a  claim  when  made  by  a  tenant  holding  for 
a  fixed  term.  The  reason  for  the  omission  to  provide  in  sec- 
tion 1  ]  1  that  an  application  for  partition  might  be  made  to  a 
Revenue  OtBcer  by  a  tenant  holding  for  a  fixed  term  was 
probably  not  that  it  was  thought  proper  to  reserve  to  the  Civil 
Court  jurisdiction  in  respect  of  a  claim  made  by  such  a  tenant, 
but  that  it  was  considered  that  such  a  tenant  should  not  be 
entitled  to  apply  for  partition  at  all. 

We  therefore  hold  that  the  Courts  below  are  right  in 
deciding  that  the  Civil  Court  has  no  jurisdiction  in  the  present 
case  and  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  56. 

Before  Hon.  Mr.  Justice  Wilberforce. 
MDSSAMMAT  UTTAM  DEVI— (Dependant)— APPELLANT, 

Versus 

DIN  A  NATH-(PLAiNTiFtO— HESPONDENT. 

Civil  Appeal  No.  3273  of  1916. 

Probate  and  Administration  Act,  V  of  1881,  section  (M— whether  Court 

can  grant  letters  of  administration    uhere  deceased  and  applicant  icere 

members  of  a  joint  Hindu  family. 
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Held,  that  where  deceased  and  applicant  were  members  of  a  joint  Hindu 
family  the  latter  is  not  competent  to  apply  for  letters  of  administration  under 
section  64  of  the  Probate  and  Administration  Act. 
/.  L.  R.  30  All.  380  (1),  referred  to. 
I.  L.  R.  33  Mad,:)  93  v2>,  distinguished 
MisceUaneous  First  Appeal  from  the  order  oj  H.  A,  Rose,  Esquire, 
District  Judge,  Gurdaspur,  dated  tlie  'l\th  August  1916. 

Beni  Pershad  aud  Balwaiit  Rai,  for  Appellant. 

Sheo  Narain  and  Tek  Chand,  foi-  Respondent. 

The  judgment  of  the  learned  Jadge  was  as  follows  :  — 
IZth  July  iyi8.  "WiLBERFOKCE,  J. — The  appellant  is  the  widow  of  one  Sham 

Lai,  a  retired  tahsildar.  Letters  of  administration  of  his 
estate  have  been  granted  to  his  nephew,  Dina  Nath,  who  also 
alleges  himself  to  be  a  member  of  the  joint  Hindu  family 
with  the  deceased  and  his  adopted  son.  Tliere  were  many 
disputed  questions  in  the  case  and  a  large  amount  of  time 
was  wasted  in  taking  evidence  which  in  the  end  has  not  been 
utilized  for  the  basis  of  any  decision.  The  decision  of  the  case 
so  far  as  is  necessary,  to  describe  it,  for  the  purposes  of  this 
appeal,  was  that  letters  of  administration  should  be  gi-anted 
to  the  applicant  as  he  was  the  most  suitable  person  to  adminis- 
ter the  estate,  whether  he  was  also  a  member  of  a  joint  Hindu 
family  with  the  deceased,  or  an  adopted  son  or  not.  The  lower 
Couit  gave  no  dnding  on  these  disputed  points.  The  further 
question  arising  was  whether  letters  of  administration  should 
be  granted  in  respect  of  a  sum  of  Rs.  10,000  desposited  in  the 
Alliance  Bank  of  Simla  in  the  names  jointly  aud  severally  of 
Sham  Lai  and  his  wife  or  survivor.  The  lower  Court  granted 
letters  of  administration  in  respect  of  the  sum  but  lefl  open 
the  question  whether  the  widow  was  rightly  entitled  thereto 
or  not. 

On  appeal  the  first  point  argued  is  that  the  applicant 
having  claimed  that  he  and  Sham  Lai  were  members  of  a  joint 
Hindu  family,  no  application  under  Act  V  of  1881  was  com* 
peteut,  there  being  no  estate  in  respect  of  which  such  an 
application  could  be  made.  It  is  manifest  that  if  Sham  Lai 
and  applicant  were  members  of  a  joint  Hindu  family,  there 
was  no  estate  of  Sham  Lai  to  be  administered,  tlie  estate 
having  vested  by  survivorship  in  the  applicant.  The  appellant 
relies  on  the  above  aiguments  aud  on  XXXVI  J//,  page  3S0  (1). 
This  authority  deals  with  ca.se  under  the  Succession  (Jortiticate 
Act  but  tlie  l:i\v  and  principles  of  law  concrorned  are  exactly 
similar. 


(1)  (19ll.  1.  L  R,  30  All.  380  {ilatkura  Prasad  v.  Du.nja'i)ati\. 

(2)  (IDOb)  J.  L  R.  33  Had.  03  {In  the  matter  of  Dcm  Uanatala  Chetty), 
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Counsel  for  the  respondent  argues  that  this  objection  can- 
not be  taken  bj  the  appellant  on  the  ground  that  the  appellant 
refuses  to  admit  Dina  Nath  and  Sham  Lai  to  have  formed  a 
joint  Hindu  family.  As,  however,  the  applicant  himself  stated 
in  his  application  that  he  and  Sham  Lai  formed  a  joint  Hindu 
family,  he  cannot  be  allowed  to  resile  from  this  position,  nor 
even  before  me  has  any  suggestion  been  made  that  the  facta 
stated  in  the  application  were  in  any  way  incorrect.  The  lower 
Court  was  in  error  in  granting  letters  of  administration  merely 
on  the  ground  that  the  applicant  was  the  nephew  of  Sham 
Lai,  for  a  surviving  member  of  a  joint  Hindu  family  is 
necessarily  also  a  relation  of  a  deceased  member.  Counsel  for 
the  respondent  also  argues  that  there  is  no  legal  bar  to  the 
granting  of  letters  of  administration  to  the  surviving  member 
of  a  joint  Hindu  family  if  he  is  willing  to  pay  the  Court  fees 
required.  He  relies  especially  on  XXXZ/Z  iHacZ-  page  93  (1), 
This  authority  however  deals  only  with  the  question  of  Court 
fees  payable  and  any  remarks  favourable  to  respondent  are 
eh'ter. 

I  hold  that  applicant  being  a  member  of  a  joint  Hindu 
family  with  deceased  according  to  his  own  statement  was  not 
competent  to  apply  for  letters  of  administration.  I  accept  the 
appeal  and  grant  costs  in  both  Courts  to  appellant  (Rs.  80, 
Pleader's  fee  in  each  Court).  The  order  regarding  payment 
of  costs  for  adjournment  by  anpellaut  will  stand ,  no  reason 
being  advanced  against  thi?  order. 

Appeal  accepted. 


No.  57. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 

Justice  Martineau. 

LACHHMAN  DAS— (Defendant)— APPELLANT, 

Versus 

KHARAK  SINGH  AND  OTHERS— (Plaintiffs)— DIWAN 
CHAND  AND  ANOTHER— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  391  of  1916. 

Specific  Relief  Act,  I  of  1877,  section  22— specific  ptrformance  of  a 
contract  of  sale— long  delay  in  suing — waiver— discretion  of  Court. 

Held,  that  the  long  delay  of  nearly  3  years  in  bringing  the  present  suit 
for  specific  performance  of  the  contract  of  sale  coupled  with  the  fact  that 
plaintiffs  accepted  payment  of  a  debt  due  to  them  by  the  vendor  from  the 

(1)  1908  I,  L.  R.  33  Mad,  93  {In  the  matter  of  Desu  Manavala  Chtity). 
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subsequent  vendee  and  had  previously  financed  two  other  suits  against  the 
latter  with  the  object  of  getting  the  land  from  him  or  causing  him  trouble 
warranted  the  inference  that  they  waived  their  claim  to  sue  for  specific  per- 
formance ;  and  if  they  did  not  and  merely  delayed  to  bring  the  present  suit 
from  some  other  motives;  the  inordinate  delay  was  sufficient  to  disentitle 
them  to  the  relief  claimed  and  the  Court  should  decline  to  exercise  its 
discretionary  power  under  section  22  of  the  Specific  Relief  Act. 

7.  L.  R.  27  All.  678  (1)  and  7.  L.  R.  29  Bom.  234  (245)  (2),  referred  to. 
Second  Appeal  frcyni  the  decree  of  M.  H.  Harrison,  Esquire,  District 
Judge,  Chijranwala,  dated  the  10th  Januaiy  1916. 

Mul  Chand  and  Ram  Bhaj  Datta,  for  Appellant.         _ 
Sbeo  Narain  and  Sewa  Ram  Singh,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 
th  Aurjnst  I  918  Scctt-Smith,    J.—In   the  case  out   of  which   the  present 

appeal  arises  plaintiffs  Kharak  Singh  and  others  respondents 
sued  Khushal  Chand  and  others  vendors  and  Lachhman  Das 
vendee  for  specific  performance  of  the  contract  ti  sell  a  certain 
land  to  them  for  a  sum  of  Rg.  4,100.  The  lower  Appellate 
Court  having  reversed  the  order  of  the  first  Court  and  having 
decreed  the  claim  Lachhman  Das  has  filed  a  second  appeal  in 
this  Court  and  there  is  a  cross- appeal  by  the  plaintiffs  for 
reduction  of  the  price  to  be  paid  by  them. 

The  facts  are  clearly  given  in  the  judgment  of  the  lower 
Court  and  briefly  are  as  follows : — Upon  an  application  made 
to  the  Deputy  Commissioner  sanction  was  given  by  him  on  the 
11th  August  1911  in  accordance  with  section  8  of  the  Punjab 
Alienation  of  Land  Act  for  sale  of  the  land  in  dispute  to  the 
plaintiffs  for  a  sum  of  Rs.  4,100.  Subsequently  a  second  appli- 
cation was  made  to  the  Deputy  Commissioner  to  sanction  the 
sale  in  favour  of  Lachhman  Das  who  was  offering  Rs.  5,000, 
i.e.,  Rs.  900,  more  than  the  plaintiffs.  On  the  16th  September 
1911  the  Deputy  Commissioner,  in  spite  of  the  protest  of  the 
plaintiffs'  agent  who  was  present,  gave  sanction  for  the  sale  in 
favour  of  Lachhman  Das  in  lieu  of  Rs.  5,000.  He  did  not, 
however,  pass  any  order  cancelling  the  previous  sanction  to 
the  sale  in  favour  of  the  plaintiffs.  On  the  30th  October  1911 
the  sale  was  duly  effected  in  favour  of  Lachhman  Das  and  out 
of  the  consideration  a  sura  of  Rs.  331  was  admittedly  paid  to 
Kharak  Singh  in  liquidation  of  a  simple  money  debt  owed  to 
him  by  the  vendor.=<.  It  is  admitted  that  the  plaintiffs  financed 
a  suit  for  pre-emption  of  the  land  by  one  Dit  with  the  intention 


(1)  (1905)  I.  L.  R.  27  All.  678  (Naicah  Begam  v.  Creet). 

(2)  (1901)  7.  L.  R.  29  Bom.   234   ^245)  (Peer  Mahomed  v.  Mahomed 

Ebrahim), 
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of  getting  the  land  from  him  if  he  succeeded  in  his  claim. 
Difc's  claim,  however,  was  dismissed.  It  is  also  admitted  that 
plaintiffs  financed  the  suit  of  Mnnshi  son  of  Hira,  vendor^  for  a 
declaration  that  the  sale  should  not  affect  his  reversionary 
rights.  This  suit  has  also  been  dismissed  and  a  second  appeal 
from  the  order  is  pending  in  this  Court — Civil  Appeal  No  1612 
of  1914.  The  first  Court  while  finding  other  issues  in  favour 
of  the  plaintiffs  dismissed  their  suit  on  the  ground  that  the 
sanction  given  by  the  Deputy  Commissioner  to  the  sale  in 
favour  of  Lachhman  Das  cancelled  the  sanction  previously 
given  by  that  officer  to  the  sale  in  favour  of  the  plaintiffs. 
The  Lower  Appellate  Court  on  the  other  hand  held  that  the 
original  sanction  was  still  in  force  and  had  not  been  cancelled, 
and  further  that  plaintiffs  were  not  estopped  from  bringing 
the  present  suit  and  that  there  was  no  reason  why  specific 
performance  should  not  be  decreed  in  their  favour  and  it 
therefore  decreed  the  plaintiffs'  claim. 

The  first  point  urged  by  Mi-.  Mnl  Chand  on  behalf  of 
Lachhman  Das  appellant  was  that  the  original  sanction  dated 
the  nth  August  1911  had  been  impliedly  cancelled  by  the 
grant  of  sanction  for  the  sale  in  favour  of  his  client  on  the 
15th  September  1911.  We  agree  with  Mr.  Mul  Chand  that  if 
the  Deputy  Commissioner  had  cancelled  the  sanction  it  would 
not  have  been  open  to  us  to  question  the  correctness  of  his 
order,  but  we  are  quite  clear  that  he  did  not  cancel  the  sanction 
and  that  that  sanction  remained  in  force  even  after  the  15th 
September  1911  when  the  proposed  sale  in  favour  of  Lachhman 
Das  was  sanctioned. 

The  next  point  urged  was  that  the  plaintiffs  were  estopped 
by  their  conduct  in  receiving  payment  of  their  debt  of  Rs.  331, 
from  Lachhman  Das  on  the  27th  February  1912.  Now,  it  is 
in  evidence  that  Kharak  Singh  at  the  time  of  receiving  the 
money  told  Lachhman  Das  that  he  intended  to  bring  civil 
and  criminal  suits  against  him.  "We  do  not  see  how  he  could 
very  well  refuse  to  accept  payment  of  his  debt.  The  money 
had  been  left  by  the  vendors  with  the  vendee  for  payment  to 
him  and  if  he  had  refused  to  receive  the  money  from  him  the 
latter  could  very  easily  have  returned  it  to  the  vendor  who 
could  then  have  offered  the  money  and  Kharak  Singh  could 
not  have  refused  to  accept  the  payment.  It  is,  however,  urged 
that  the  long  delay  on  the  part  of  the  plaintiffs  in  bringing 
the  present  suit  which  was  instituted  nearly  three  years  after 
the  sale  to  Lanhhman  Das  shows  that  they  acquiesced  and 
waived  their   right  to    bring  a   suit   for   specific   performance. 
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It  is  also  urged  that  in  any  case  such  delay  disentitles  the 
_'  plaintiffs  from  claiming  specific  performance  of  their  contract. 
7,  L.  B.  XXVII  AIL  678  (i)  is  referred  to  by  Mr.  Mnl  Chaud 
iu  which  it  was  held  that  great  delay  on  the  part  of  the 
plaintiff  in  applying  to  the  Court  for  specific  performance  of  a 
contract  of  which  he  claims  the  benefit  is  of  itself  a  sufficient 
reason  for  the  Court  iu  the  exercise  of  its  discretion  to  refuse 
relief.  In  1.  L.  R,  XXTX  Bom.  231  at  page  245  (2),  a  dictum 
of  the  Privy  Council  upon  the  doctrine  of  laches  in  Courts  of 
Equity  cited  with  approval  in  the  case  of  Eiicuiger  v.  New 
»  Sombrero    Phosphate    Company    is   referred  to    in    which    Lord 

Penzance  observes  "  that  delay  has  two  aspects,  it  may  lead 
"  to  a  change  in  the  thing  sold  or  it  may  imply  acquiescence 
*'  so  as  to  bar  a  plaintiff's  right — and  it  is  essential  '  to  kesp 
"  '  these  two  aspects  of  it  separate  and  distinct  when  the  con- 
"*  sequences  of  delay  came  to  be  considered  in  connection  with 
"  '  the  circumstances  of  an  individual  case. '  "  Tlie  poiiit  then 
in  the  present  case  is  whether  the  delay  on  the  part  of  the 
plaintiff  in  bringing  the  present  suit  justifies  au  inference  of 
acquiescence  or  con-^ent  to  the  sale  already  effected  iu  favour 
of  Lachhman  Das. 

Mr.  Sheo  Narain  on  behalf  of  the  respondent  says  that 
they  have  satisfactorily  explained  the  delay  iu  suing.  Their 
explanation  is  that  they  did  not  know  that  thfiy  couM  legally 
enforce  an  oi*al  contract  to  sell  and  that  it  was  only  when 
advised  by  a  pleader  that  they  could  enforce  it  that  they 
brought  the  piesent  suit.  In  our  opinion  this  explanation  is 
not  a  satisfactory  one.  The  plaintiffs  may  indeed  have  thought 
that  they  could  not  enforce  the  agreement  to  sell  to  tlieni  in 
view  of  the  fact  that  the  Deputy  Commissioner  had  subse- 
quently sanctioned  the  proposed  sale  iu  favour  of  Lachhman 
Das,  but  whatever  (hey  actually  did  think  they  must  be 
presumed  to  have  known  the  law.  At  any  rate  they  could 
easily  have  foand  it  out  by  taking  legal  advice.  The  facts 
that  they  accepted  payment  of  their  debt  four  months  after 
the  sale  to  Lachhman  Das,  that  they  previously  financed  two 
other  suits  against  Lachhman  Das  with  the  objoot  of  getting 
the  land  from  him  or  of  cau.sing  him  trouble,  and  that  it  was 
only  after  this  and  nearly  three  years  after  the  original  sale 
that  tliey  brought  tlie  'pie:ieiit  suit,  warrant  in  oui'  opinion  the 
inference    that    they    waived    (heir    claim    to   sue    for   specific 


(1)  (.1905)  7.  L.  R.  27  All.  67«  (Nawab  Begam  v.  Creel). 
{2}  (1901)  7.   /..   li.  29   bom.  231   (245)   {Peer  Mahomed  v.  Ma\om,6l 
Ebrukim). 
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performance  If  they  did  not  and  merely  delayed  to  bring  the 
present  suit  from  some  other  motives,  then  we  are  of  opinion 
that  such  an  inordinate  delay  is  sufficient  to  disentitle  them  to 
the  relief  claimed.  After  all  the  jurisdiction  to  decree  specific 
performance  is  under  section  22  of  the  Specific  Relief  Act 
discretionary,  and  we  do  not  think  that  this  is  a  case  in  which 
the  discretion  of  the  Court  should  be  exercised  in  favour  of 
the  plaintiffs. 

We  therefore  accept  the  appeal  of  Lachhmau  Das  and 
setting  aside  the  order  of  the  Lower  Appellate  Court  dismiss 
the  plaintiflis'  suit,  but  under  all  the  circumstances  of  the  case 
we  leave  tho  parties  to  bear  their  own  costs  in  all  the  Courts. 

The  plaintiffs'  cross  appeal  is  also  dismissed,  the  costs 
being  on  the  parties. 

Appeal  accepted. 


No.  58. 

Before  Hon.  Mr.  Justice  Broadway. 

MCrSSAMMAT  RAM  KAUR,  &c.— (Defendants)— 
APPELLANTS, 

Versus 

PARTAB  SINGH,  <kc.— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  3  of  1918, 

Morlgaije— Conditional  sale — redemption  long  after  due  date —  whether 
mortgagee  can  claim  cost  of  improvement -Transfer  of  Property  Ad,  V  of 
1882,  Section  72  (b). 

The  plaintiff  sued  for  redemption  of  a  mortgage,  dated  9th  January 
1873,  of  a  shop  for  Rs,  400.  The  mortgagee  ia  addiliou  to  the  mortgage 
money  claimed  Ra.  UOO  for  improvemeuts.  The  term  of  the  mortgage  was 
5  years,  at  the  end  of  which  period  the  transaction  was  to  be  regarded  as 
a  sale. 

Ueld,  that  as  after  1878  the  mortgagee  might  reasonably  claim  to  have 
had  bona  fide  belief  that  there  was  no  intention  on  the  part  of  tlie  mortgagor 
to  redeem  and  as  the  iraprovemeut  to  the  house  was  of  a  permanent  nature 
and  had  undoubtedly  increased  its  value  it  was  equitable  that  the  plaintiff 
should  pay  its  cost,  notwithstanding  that  the  mortgagor  did  not  give  his 
consent  to  it. 

(1882)  21  Ch.  D.  4(39  (476)  (1),  and  119  /'.  R.  1870  (2),  referred  to. 

33  P.  L.  R.  1903  (3),  and  I.  L.  R,  19  Mad.  327  (4),  distinguished. 

(1)  (1882)  21  Ch.  D.  4G9  ("470)  (Skcpard  v.  Jo7;es\ 

(2;  119  y.  R.  1876  {Uanshain  v.  Budho). 

(3j  33  P.  L.  R.  1903  (Mussammat  Dkaywanti  v.  Mela  Mai). 

(4)  (,1898)  /.  L.  R.  19  Mad.  327  {Arunachclla  Chetti  v.  Sithayi  Ammal), 
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Second  Appeal  from  the  decree  of  A,  H.  Brasher,  Esquire,  District 
Judge,  Anirifsar,  dated  tlie  26th  November  1917. 

Fakir  Chand,  for  Appellants. 

Badr-ud-Din  Kureshi,  £or  Respondents- 

The  jadgmeiit  of  the  learned  Judge  was  as  follows  :-^ 

18th  July  1918.  Broadway,  J. — This    appeal   has  arisen   out   of  a   suit  for 

redemption  of  the  shop  which  was  mortgaged  on  the  9th 
January  1878  for  Rs.  400.  The  mortgagees  in  addition  to  the 
mortgage -money  claimed  a  sum  of  Rs.  600  for  improvemeuta 
and  Rs.  528  on  account  of  annual  repairs  The  trial  Oourt 
found  that  the  mortgagees  had  constructed  a  second  storey  at  a 
cost  of  Rs.  327,  and  that  the  annual  repairs  had  cost  Rs.  68. 
Holding  that  the  mortgagees  were  entitled  to  be  paid  these 
amounts  a  decree  for  redemption  was  passed  in  favour  of  the 
plaintiffs  on  payment  of  a  sum  of  Rs.  795,  The  plaintiffs 
thereupon  preferred  an  appeal  to  the  learned  District  Judge 
objecting  to  the  payment  of  the  two  items  of  Ks.  327  and 
Rs.  68.  The  learned  District  Judge  holding  that  the  mort- 
gagees were  not  entitled  to  these  sums  reduced  the  amount 
payable  on  redemption  to  Rs.  400, 

Against  this  decision  the  mortgagees  have  preferred  this 
second  appeal  and  on  their  behalf  I  have  heard  Mr.  Fakir  Chand 
while  Mr.  Badr-ud-Din  has  addressed  me  on  behalf  of  the 
respondents.  The  mortgage  deed  contained  a  clause  relating 
to  a  conditional  sale : — If  the  mortgage  was  not  redeemed 
within  five  years  the  transaction  was  to  be  regarded  as  a  sale. 
The  mortgagees  have  been  in  possession  ever  since  1873  and 
it  was  contended  by  Mr.  Fakir  Chand  that  they  acted  in  the 
bona  fide  belief  that  they  were  the  owners  after  1878,  and  on 
that  assumption  had  improved  the  property.  He  claimed  that 
his  clients  were  entitled  to  be  repaid  the  amount  of  their 
outlay  as  well  as  the  amount  expended  by  them  on  the  annual 
repairs.  A  reference  was  made  to  XXI  Chancery  Division 
1882,  page  469  at  page  476  (Shepard  v.  Jones)  (1),  as  well  as 
1x9  P.  R  1876(2).  In  Shepard  v,  Jones  it  was  held  that  if 
upon  the  hearing  of  a  redemption  suit  the  mortgagee  proves 
that  he  has  laid  out  money  in  lasting  improvements  which 
improvements  have  improved  the  property  to  the  extent  of 
the  money  laid  out  he  will  get  the  sums  so  laid  out-  In  119 
P.  It.  1876  CI),  it  was  held  that  where  the  mortgagee  of  a  plot 
of  land  built  a  house  on  the  land  without  any  objection  on  the 
part  of  tlie   mortgagor,  although  the    mortgagor  gave  no  actual 

(1)  (1882)  21  Ch.  I).  469  (47G)  (Shepard  v.  Jones). 

(2)  119  P.  R.  187G  {Qansham  v,  Budha'^. 
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consent,  the  mortgagor   while  being  entitled  to   redeem    m  ust 
pay  the  mortgagee  a   fair  and    reasonable   sum    for  the  house. 
As  against  this    Mr.  fCareshi  referred    me    to  83  P.  L    B.  1903 
(1),  anl  L  L.  R,  KIK  \fai   Ml  (-2)       I-i  the  Panjabci^ie  it   was 
held  that  the  mortgagee    was   entitled   to    make  a   reasonable 
charge  for  monies   expended  by   him  on   ordinary  repairs   but 
that  he  was   not  entitled   to    claim  for    alterations  or  improve- 
ments made   by  him  without    having    obtained    written  permis- 
sion   from   the  mortgagor,     Tn   the    Madras   case   which    pro- 
ceeded on   sectioQ    72  {b)  of   the  Transfer  of    Property    A.ct  it 
was  held  that  that  secfciou  did  not  permit  a  mictgagee  iu  posses- 
sion to  effect  impr.ivemeats  and  that  coaseqaeatly  the  costs  of 
such  improvemeats   could   not  be    legally    charged    against  the 
mortgagor  who  sought  to  redeem. 

The  present  case  can,  1  think,  be  distingnished  from  33 
P.  L.  R.  1903  (1),  and  I.  L  R  XIX  Mad.  327  (2),  for  here 
the  mortgage  was  by  way  of  a  conditional  sale.  After  1878 
the  mortgagees  might  reasonably  claim  to  have  had  a  bona  fide 
belief  that  there  was  no  intention  on  the  part  of  the  mortgagors 
to  redeem  and  that  they  were  therefore  the  owners  of  this 
property.  The  improvement  to  the  house  is  clearly  of  a 
permanent  nature  and  has  undoubtedly  increased  its  value. 
The  value  now  is  no  doubt  in  excess  oi  the  actual  amount  of 
the  outlay  on  it  and  it  seems  to  me  equitable  that  the  mortgagors 
while  retaining  the  benefit  of  this  improvement  should  at  least 
pay  its  cost.  Qua  the  annual  repairs  the  learned  District 
Judge  has  found  that  the  mortgagees  have  failed  to  prove  that 
they  had  carried  out  the  repairs  claimed  and  this  being  a 
question  of  fact  cannot  be  now  questioned  in  second  appeal. 

1  accordingly  accept  fcliis  appeal,  in  so  far  as  to  allow  the 
plaintiffs-mortgagors  to  redeem  this  house  on  payment  of  Rs.  400 
plus  the  cost  of  the  improvements  only,  viz.,  Rs.  327,  or  a 
total  of  Rs.  727.  In  the  circumstances  however  the  parties 
will  bear  their  own  costs  in  this  Court. 

Appeal  accepted. 


(1)  .33  P.  L.  R.  1903  (Mus^sammat  I  hoqicavti  v.  Mela  Mai). 

(2)  (1896)  /,  L.  H.  19  Mad.  327  {Arumchella  Chetty  v,  Sithayi  Ammal), 


148 


CIVIL  JUDGMENTS-Xo.  59. 


Record, 


6th  August  1918. 


No.  59. 

Before  Hon.  Mr.  JiLstice  Scott-Smith  and  Hon.  Mr. 

Justice  Martineau. 

RAJADA,  AND  ANOTHER— (Plaintiffs) -APPELLANTS, 

Versus 

GHULLA,  AND  OTHERS— (Dependant.^)— 

RESPONDENTS. 

Civil  Appeal  No.  2926  of  1914. 

Mino7---suit  hy  —  ior  a  relief  which  had  been  ioithdrawn  by  his  next  friend 
in  a  previous  suit— Civil  Procedure  Code,  Act  XIV  of  1882,  section  462— 
{order  32,  rule  7  of  the  new  Code  of  1908). 

Held,  that  where  a  suit  brought  on  behalf  of  a  minor  was  withdrawn 
by  his  next  friend  without  giving  any  reason  and  the  Court  did  not  give  its 
permission  to  such  withdrawal  nor  purport  to  consider  whether  the  withdrawal 
was  for  the  benefit  of  the  niiaor,  the  latter  is  not  debarred  from  bringing  a 
fresh  suit  for  the  relief  which  was  abandoned  in  the  'prevous  8uit.  A  Court 
should  be  very  jealous  of  the  interest  of  minors  and  should  not  allow  a  suit 
or  part  of  a  suit  to  be  withdrawn  without  being  satisfied  that  it  is  for  their 
benefit. 

1.  L.  R.  27  Mad.  377  (1),  /.  L.  R.  29  Cal.  735  (737)  (2)  and  Story's 
Equity  Jurisprudence,  section  1353,  referred  to. 

Second  Appeal  from  the  decree  of  SJieikh  Amir  AU,  Additional 
Judge,  Lahore,  dated  the  Z\st  August  191  I. 

Durga  Das,  for  Appellantg. 
Mathra  Das,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J. — In  order  to  understand   the   facts  of   the 
present  ease  the  following  pedigree-table  will  be  foaud  useful  :— 

AZMAT. 


r 


Rana  = 

Mussaramat 

Manna. 


Fatta. 


Natha. 


Bakhsba. 


Janiala. 


Bela. 
I 

Rajada 
(plaintiff). 


Wahga. 

I 

Sajada 

(plaintiff;. 


On  the  2nd  June  1908  Mussammat  Manna,  Bela  and  Wahga 
sold  800  kanaU  of   land    to    Ghulla,    defendant-respondent,    for 

(1)  a903)   /.   L    R.  27   Mad.  377  {Doraswami  Pillai  v.  Thunyasami 

Pillai). 

(2)  0902)  /.  L.  R.  20  Cal.  7Z5  {757)  {Ram  Sarup  Lai  y.  Shah  Lata  fat 

Hosiein). 
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Rs.  6,000.  On  the  2ofch  May  1909  a  sait  was  brought  by 
Bakhsha  and  Jamala,  adultS;  and  Rajada  and  Sajada,  minors, 
throngh  Bakhsha,  their  next  friend,  for  a  declaration  that  the 
sale    would    not   afEect   their   reversionary  rights  ;    and  in  the  ^ 

alternative  they  asked  for  pre-ecnpf.ion  of  the  land  sold.  In 
November  1909j  there  was  an  amendment  of  the  plaint  by 
which  Bakhsha  and  Jamala  alone  claimed  pre-emption,  it  being 
stated  that  the  minor  plaintifEs  had  no  money  with  which  they 
ooald  pre-empt.  Subsequently  on  the  20th  March  1911,  au 
application  was  presented  by  the  plaintiffs  for  permission  to 
wifchdraw  the  prayer  for  declaration.  No  reason,  however,  was 
^ven  for  this  application.  It  came  up  before  the  Court  on 
the  6th  May  191 1  ;  but  as  the  plaintiffs  were  not  present  in 
person,  the  hearing  was  adjourned  until  the  8th  May.  On 
that  date  Jamal  Din  stated  that  he  did  not  wish  for  a  declara- 
tory decree  but  only  for  pre-emption.  Bakhsha,  plaintiff, 
stated  '■  I  relinquish  the  claim  to  a  declaratory  decree  for 
"myself  and  for  the  minors."  The  Court  did  not  give  its 
permission  for  the  withdrawal  of  this  part  of  the  claim  ,  nor 
did  it  purport  to  consider  whether  the  withdrawal  was  for 
the  benefit  of  the  raitiors,  it  recorded  an  order  to  the  effect  that 
costs  would  be  considered  at  the  time  of  the  final  order.  The 
case  was  then  proceeded  with  and  eventually  a  decree  was 
given  for  pre-emption  of  the  land  in  favour  of  Jamala  and 
Rajada;  but  in  the  decree  by  mistake  the  names  of  all  the 
four  plaintiffs  were  entered,  Jamala  and  Rajada  appealed  for 
reduction  of  the  price  as  fixed  by  the  Court.  But  eventually 
their  suit  was  dismissed  on  the  ground  that  they  had  not  paid 
the  sum  ordered  within  the  time  fixed  by  the  Court.  Rajada 
and  Sajada  have  now  brought  the  present  suit  for  a  declaration 
to  have  the  same  alienation  of  land  declared  invalid  as  against 
them. 

The  Courts  below  have  dismissed  the  suit  on  the  ground 
that  the  plaintiffs  were  bound  by  the  withdrawal  of  part  of 
the  previous  suit  on  8th  May  1911,  and  the  plaintiffs  have 
thereupon  filed  a  second  appeal  in  this  Court  It  is  contended 
on  their  behalf  that  the  withdrawal  does  not  bind  them,  mainly 
because  it  was  without  the  leave  of  the  Court,  which  did  not 
consider  whether  it  was  in  the  iiiterests  of  the  minors.  In  the 
plaint  in  the  present  suit  the  previous  suit  was  altooether  ignored, 
no  mention  whatever  being  made  of  it.  The  defendant,  Gbulla, 
however,  in  his  pleas  referred  to  the  previous  suit ;  but  plain- 
tiffs wpre  not  called  upon  to  put  in  any  replication  to  his  plea-»; 
nor  were  tbeyoi  their  uouusel  orally  examined  iurespect  of  them, 


150  CI VTL  JUDGMENTS— ilo.  59.  [  Reoobd, 

If  they  had  been,  it  is  possible  that  fraud  or  negligence  on  the 
part  of  the  next  friend  of  the  minors  might  have  been  specifi- 
cally  pleaded  by   them.     Counsel   for  the  appellants  does  not 

C?  now  urge  that  there  was  any  fraud  on  the   part   of   the   next 

friend,  but  he  urges  that  there  was  gross  negligence,  and  he 
cites  7.  L.  B.  XXVII  Mad.  377  (1)  and  I.  L.  R.  XXIX  Cal. 
735  (y.)  as  authorities  for  the  proposition  that  in  the  circum- 
stances   the  plaintiffs   are  not  bound  by  the  withdi'awal  of  the 

«  previous  suit 

In  the  XXVII  Madras  case,  where  a  suit  which  was  being 
conducted'  on  behalf  of  a  minor,  was  withdrawn  without  leave 
being  asked  for  or  given  to  bring  another  suit,  the  order 
passed  on  the  petition  for  withdrawal  was  set  aside  by  the 
High  Court  on  revision  on  the  ground  that  it  was  prejudicial 
to  the  interests  of  the  minor. 

The  XXIX  Calcutta  case  was  one  where  the  next  friend 
of  a  minor  plaintiff  withdrew  from  the  suit  and  it  was  held 
that  it  was  open  to  the  minor  through  another  next  friend  to 
have  the  suit  reopened  on  review,  on  the  ground  that  the 
former  next  friend,  though  guilty  of  no  fraudulent  conduct, 
was  grossly  negligent  of  the  minor's  interests  in  withdrawing 
from  the  suit.  At  page  737  of  the  x'eportthe  following  passage 
occurs : — 

*'  Against  such  conduct  as  his,  a  minor  is  entitled  to  invoke 
the  assistance  of  a  Court  of  equity  either  by  an  application  for 
review  of  judgment  or  by  separate  suit.  As  remarked  by  Lord 
Hardwick  in  Gregory  v.  Molesworth,  the  infant  has  such  a 
remedy  when  either  gross  laches  or  fraud  and  collusion  appear 
in  the  next  friend.  ** 

This  case  may  not  strictly  come  within  the  terms  of 
section  462  of  tho  Code  of  Civil  Procedure,  because  it  is  not 
proved  that  the  defendants  entered  into  any  agreement  or 
compromise  with  the  next  friend  of  the  infant,  bat  it  is  within 
the  scope  of  the  general  principle  enunciated  in  Story's  Equity 
Jurisprudence,  section  13.o3  ;  "In  all  cases  where  an  infant 
is  a  ward  of  Court,  no  act  can  be  done  affecting  the  person  or 
property  or  state  of  the  minor,  unless  under  the  express  or 
implied  direction  of  the  (>ourt  itself." 

(1)  (1903)  /.   L.   R.  27  Mad.  377  {Doraswami  Pillai  v.  Thungaaami 

Pillai). 

(2)  (1902J  /.  L.  R.  29  Gal.  735  (737)  {Ram  Sarup  Lai  v.   Shah   Ulafat 

Bossein), 


Mat,  1919.  J  CIVIL  JDDGMEJ^T3-No.  60.  15]^ 

The  present  case  is  very  similar  to  the  one  referred  to 
above.  No  reason  was  given  by  tUe  next  friead  for  withdraw- 
iug  the  suit,  nor  was  the  Court  asked  to  allow  the  plaiutiff 
to  withdraw  from  part  of  the  suit  with  liberty  to  iustitute 
a  fresh  sait  iu  respect  of  the  subject  matter  of  such  part, 
nor  does  the  Court  appear  to  have  cousidered  whether  the 
withdrawal  was  iu  the  interests  of  the  minors  or  not.  Uuder 
such  circumstances,  we  consider  that  the  minors  can  bring 
a  separate  suit  for  the  relief  which  was  abandoned  in  the  pre- 
vious suit.  A  Court  should  be  very  jealous  of  the  interests 
of  minors  and  should  not  allow  a  suit  or  part  of  a  suit  institut- 
ed on  their  behalt  to  be  withdrawn  without  being  satisfied 
that  it  is  for  their  benefit. 

We  accordingly  accept  the  appeal  and  setting  aside  the 
orders  of  the  lower  Courts  remand  the  case  to  the  Court  of  first 
instance  for  trial  on  the  merits.  Stamps  in  this  and  in  the 
lower  Appellate  Courts  will  be  refunded  and  other  costs  will 
be  costs  in  the  case. 

Appeal  accepted 


No.  60. 

Before  Hon.  Mr.  Justice  Broadway, 
DARBARI  MAL—(Rkceiver)— PETITIONER, 

Versus 
KANSai—(Db:cREE-HoLDHB)— RESPONDENT. 

Civil  Revision  No.  700  of  1917. 

Execution  of  decree— responsibility  of  Sigmxldar  of  attacked  propertjf 
after  dismissal  of  execution  proceedings  in  default —Civil  Procedure  Code 
Act,  V  of  1908,  order  21,  rule  57. 

Held,  that  the  Sapurddar  of  attached  property  is  responsible  to  the  Court 
for  its  productioa  aud  if  he  is  unable  to  produce  it  when  called  oa  to  do  so, 
he  is  liable  to  pay  the  value.  A  dismissal  of  the  executioa  proceediags  in 
default  does  not  release  him  from  his  liability,  although  the  attachment 
thereby  comes  to  an  end,  vide  order  21,  rule  57  of  the  Code  of  Civil 
Procedure. 

Revision  from  the   order  of  Mehta  Lekh  Raj,   Munsiff   I  st  Cla^Sf 
Ohunian,  District  Lahore,  dated  the  Idtk  May,  1917, 

Lai  Chand  Khosla,  for  Petitioner. 

Badri  Nath,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Broadwav,  J — Certain    property  having  been   attached  iu    )g^  August  l9.8. 
execution  of  a   deer  e,  it   was   made   over   to    Darbari    Hal  as 
Sapurddar.     Vaiioua  objections  wtji*e   tUuu    m4.de  by    diUei^uo 


152  CIVIL  JtJDGMENTS—Jfo.  61.  [  Becobd, 

persous  who  claimed  that,  the  attached  property  was  theirs. 
These  objectioua  were  decided  one  after  the  other  in  favour  of 
the  decree-holder,  who  however  failed  to  pat  in  an  appaarauoe 
at  a  hearing  of  the  execution  proceedings  with  the  result  that 
the  application  to  execute  the  decree  was  dismissed  in  default. 

On  apph'cation  it  was  restored  and  an  order  wa-t  passed 
for  the  sale  by  auction  of  the  property  that  had  been  attached. 

Darbari  Mai,  the  Sapurddar  then  came  forward  as  an 
objector  and  alleged  :  — 

(1)  that  he  had  made  over  the  proptjrty  to  the  judg- 
ment-debtor because  the  attachment  ended  when 
the  application  was  dismissed  in  default  ; 

{2}  that  no  sale  could  be  ordered  till  the  property  had 
been  re-attached. 

His  contentions  are  correct  up  to  a  certain  point.  No 
doubt  the  attachment  came  to  an  end  by  virtue  of  order  21, 
rule  57,  Civil  Procedure  Code,  and  before  sale  the  property 
must  be  re-attached  but  his  action  in  making  over  tiie  property 
to  the  judgment-debtor  is  without  warrant  or  justification. 
The  property  had  been  made  over  to  his  care  by  [the  Court, 
and  he  is  lespousible  to  the  Court  for  its  production — if  he  is 
unable  to  produce  it  wheu  called  on  to  do  so,  he  is  liable  to 
pay  the  value.  I  accordingly  return  the  case  to  the  executing 
Court  who  will  proceed  according  to  law  and  recover  the  value 
of  the  property  from  Darbari  Mai  if  he  is  unable  to  produce 
the  property.     No  order  as  to  costs. 


No.  61. 

Before  Hon.  Mr.  Justice  Sliadi  Lai,  and  Hon.  Mr.  Justice 

LeRossignoL 

QATAM-UD-DIN— (Plaintiff) -APPELLANT, 

Versus 

THE  DEHLI  FLOUR  MILLS   COMPANY,  Ltd  ,  DEBLI- 
(Difendant)— RESPONDENT. 

Civil  Appeal  No.  1287  of  1918- 
Court  Fees  Act,  VII  of  1870,  section  7,  clause  (i)-Court-fcc  on  plaint 
/or  ffs.  1,125-1-0,   being  amount  due  to  plaintiff  by  way  of  damages  after 
deducting  Rs.  2,500  due  by  him  to  defendant. 

The  plaintiff  claimed  that  Rs.  .3,6'.'5-l-0  was  due  to  him  from  defendant 
by  way  of  ('amagos  for  broarh  of  coutract,  that  Rs.  2,500  was  duo  by  him 
to  ibo  defend.-int.  as  price  of  certain  p,ooU  loaviag  a  balaaoe  of  Ra.  I,12o4-0 
^  lavoui"  fur  wilich  amouut  ho  c^ioiod  o  dccfoe. 
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Ueld,  that  proper  Court-fee  was  ad  valorem  on  the  amount  claimed,  viz., 
Rs.  1,1254  0.  vtde  section  7  clause  (1)  of  the  Court  Fees  Act,  notwithstanding 
that  the  Court  had  to  adjudicate  upon  the  loss  susuined  by  plaintifi  on 
account  of  the  breach  of  contract  which  was  estimated  at  Kg,  3,625  4-0. 

Seco)id  appeal  from  the  decree  of  Major  R    W.  E.  Knollys,  District 
Judge,  Dehli,  dated  the  Uh  February,  1918. 

Abdul  Rishid,  and  Muhammad  Rafi,  for  Appellant. 
<  Moti  Sagar,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 
Shadi  Lal,  J. — The  sole  question  for  determination  in  this 
appeal  is  whether  the   plaintiff  has  correctly  valued   the  relief 
claimed  by  him  and  whether  the  Court-fees  affixed  to  the  plaint 
and  to  the    memorandum   of   appeal  to   the    lower    Appellate 
Court  are   adequate.     The  action  brought  by  the   pLiintifE  was 
for  the  recovery  of  a  sum  of  Rs.  1,125-40,  and  on  that  amount 
he  lia-i  admittedly  paid  ai  valorem  Court-fee.     The  plaint,  how- 
ever,  shews   that   the  plaintiff    arrived    at   the   amount    after 
deducting  a  sura  of  Rs    2,5u0    (said    to  be   due   by  him  to  the 
defendant   on   account   of    the   price   of   certain   goods)   from 
Rs.  3,625-4-0  which    he  assessed    as   the  amount   of   damages 
suffered  by  him  by  reason  of   the   defendant's    failure   to  per- 
form certain  coutracts  entered  into  between  the  parties. 

The  learned  District  Judge  holds  that  the  bone  of  con- 
tention between  the  parties  is  the  amount  of  loss  said  to  have 
been  suffered  by  the  plaintiff,  and  that  the  credit  allowed  by 
him  to  the  defendant  should  not  be  taken  into  consideration 
for  the  purpose  of  determining  the  Court-fee  to  be  levied  upon 
the  plaint.  We  are  unable  to  cjncur  in  this  view.  Section  7, 
clause  (I)  of  the  Court  Fees  Act  prescribes  that  the  fee  payable 
in  a  suit  for  money  must  be  according  to  the  amount  claimed. 
Now,  the  plaintiff  has,  as  stated  above,  paid  the  Court-fee  in 
accordance  with  this  clause,  and  we  are  not  prepared  to  hold 
that  Article  1  of  Schedule  1  of  the  Act,  which  provides  that 
a  plaint  or  a  memorandum  of  appeal  should  bear  Court-fee  on 
the  amount  or  value  of  the  subject  matter  in  dispute,  militates 
against  his  coateutiou.  It  is  tj  be  obcjerved  that  this  article 
applies  only  to  those  cases  which  are  not  otherwise  provided 
for  under  the  Act. 

There  can  be  no  manner  of  doubt  that  in  determining  the 

sum  to  ba  awarded  to  the  plaintiff  the  Court   has   to  adjudicate 

upon  the  amount  of  the   loss   sastaiasd    by    him  on   account  of 

tlij    b.jiJi  ot   oa*"'"  k'-Jtij    bi'';"  vvo    d)    uofc   tUiak     that  tba^ 


1th  Augusc  19 1 8. 


^^4  ^^^^  JUDGMENTS— No.  62.  [  Rboobd, 

amount  should  determine  the  value  for  the  purpose  of  Court- 
fee.  Indeed,  these  are  many  suits,  e.g.,  those  for  the  rendition 
of  accounts  between  parties  or  between  principals  and  ageuts 
or  suits  involving  cross  demands,  iu  which  the  Court  has  to 
adjudicate  upon  various  large  items  in  dispute  betweeii  the 
parties,  though  the  actual  amount  claimed  by  the  phiiatiff  is 
a  comparatively  small  sum  of  money,  lu  all  these  suits  it  is 
the  amount  claimed  by,  or  decreed  to,  the  plaintiif  which 
determines  the  Court-fee  leviable  on  the  plaint,  and  not  the 
various  sums  which  may  be  the  subject  matter  of  controversy 
between  the  parties  and  upon  which  the  Court  may  have  to 
record  its  findings  before  arriving  at  the  final  conclusion. 

For  these  reasons  we  are  of  opinion  that  the  Court  fee  is 
sufficient,  and  that  the  lower  Appellate  Court's  decree  must  be 
discharged.  We  accordingly  accept  the  appeal  and  setting 
aside  the  decree  of  the  District  Judge  remand  the  case  for 
redecision.  The  Court-fee  on  the  memorandum  of  appeal  shall 
be  refunded,  and  other  costs  shall  abide  the  event. 

Appeal  accepted. 


No.  62. 

Before  Hon.  Mr.  Jadice  Broadway. 

BA.SANTA  ilAL— (Plaintiff)— APPELLANT, 

Versus 

MUNICIPAL  COMMITTEE,  HOSHIARPUE— (Defendant)— 

RESPONDENT. 

Civil  Appeal  No.  1291  of  1917. 

Punjab  Municipal  Act,  III  of  1911,  seclions  195  and  225— suit  for  an 
injunction  agaiunt  a  Mumcipai  Committee — wketker  competent — where  plain- 
tiff has  not  appealed  to  the  Commissioner  against  the  order  of  the  Committee. 

The  Municipal  Committee  of  Hoshiarpur  issued  a  notice  to  B.  M.  the 
plaintill-appollant  calling  on  him  to  remove  a  chappar — B.  M.  protested  and 
tried  to  get  the  Committee  to  review  its  order  but  in  vain  and  lioaily  a 
criminal  complaint  was  lodged  against  him.  He  then  brought  the  present 
Buit  against  the  Oommiltoo  for  an  injunction.  The  trial  ('ourt  granted  him 
a  decree  but  the  District  Judge  hold  on  appeal  that  as  plainlifi  had  failed  to 
appeal  to  the  Commissioner  he  ought  not  to  be  given  a  decree. 

Held,  that  as  the  plaintifi's  claim  in  the  present  suit  was,  that  the  com- 
mittee should  rt-fraiu  from  taking  certain  action,  tiio  suit  was  competent  not- 
withstanding that  plaiutill  had  not  appealed  to  the  Couimissiouer  against  the 
Committee's  order,  as  he  might  have  done  under  the  Punjab  Municipal  /\ct, 
oection  22o . 

38  P.  R.  I'JII  (1\  distinguished. 
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Second  Appeal  from  the  decree  of  F.  W.  Kennaway,  Esquire, 
District  Judge,  BoshiarpuVy  dated  the  bth  February  1917, 

Uraar  Bakhsh,  for  Appellant. 
Sohan  Lai,  for  Respondent. 

The  judgment  of  the  leai^ned  Judge  was  as  follows :  — 

Broadway,  J. — The  facts  of  this  case  are  as  follows: —  2nd  August  1918 

On  the  11th  June  1907  Basanta  Mai  filed  an  application 
with  the  Municipal  Committee  Hoshiarpur  asking  for  permis- 
sion to  raise  his  thara  and  cat  down  a  tree.  On  12th  March 
1908  sanction  was  accoi'ded  but  a  rider  was  added  that  he 
was  not  to  build  over  the  thara.  Basanta  Alal  had  not  asked 
to  be  allowed  to  do  so-  On  the  6th  February  1911  Basanta 
Mai  made  an  application  to  be  allowed  to  construct  a  chappar 
over  this  thara.  This  reached  the  Municipal  Office  on  the 
8th  February  191 1  but  no  orders  were  passed  on  it  up  to  the 
2udMay  19  il. 

On  that  date  it  was  discovered  that  the  chappar  had  been 
erected.  Thereupon  the  Committee  issued  a  notice  to  Basanta 
iJal  calling  on  him  to  remove  the  chappar  and  the  haula  or 
supports  or  pillars  on  which  it  rested. 

Basanta  Mai  protested  and  tried  to  get  the  Committee  to 
review  its  orders  but  in  vain  and  finally  a  criminal  complaint 
was  lodged  against  him.  He  then  brought  this  suit  for  an 
injunction.  The  trial  Court  granted  him  a  decree  but  the 
learned  District  Judge  has  dismissed  his  suit  on  the  ground 
that  the  erection  of  the  '^kaula^'  was  not  justified,  and  also  that 
as  he  had  failed  to  appeal  to  the  Commissionor  he  ought  not, 
even  if  he  were  entitled  to  it,  be  given  a  decree.  Basanta  Mai 
has  accordingly  preferred  this  second  appeal  through  Sheikh 
Umar  Bakhsh  and  I  have  heard  Bakhshi  Sohan  Lai  for  the 
Committee. 

No  doubt  in  38  P.  B.  19  il  (1)  it  was  held  that  it  was 
necessary  to  exhaust  the  remedies  provided  by  the  Act,  but 
in  the  present  case  I  am  unable  to  see  that  that  decision  is  in 
point.  There,  there  was  a  demand  from  the  Committee  for  a 
refund  of  Octroi,  here,  there  is  a  claim  that  the  Committee 
■hould  refrain  from  taking  cert  tin  action. 

I  am  also  unable  to  understand  the  difference  that  the 
learned  District  Judge  makes  between  the  "chappar"  and  the 
*'  kaula."  The  "  kaula  "  are  the  supports  to  the  *' chappar'*  an^ 
an  integral  part  of  it. 

(1)  38  P.  R.  1911  {Municipal  Committee,  Ambalii  v.  Mohandir  Singh). 
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In  my  opinion  the  plaintiff  is  entitled  to  the  decree 
asked  for  and  I  accordingly  accept  this  appeal  with  costs  and 
setting  aside  the  order  of  the  Lower  Appellate  Court  restore 
the  decree  of  the  learned  Munsif.  The  injunction  will  not 
however  take  away  any  statutory  rights  the  Committee  may 
now  or  at  any  future  time  possess  or  be  given 

Appeal  accepted- 


No   63. 

Before  Hon.  Mr.  Justice  Broadway. 

JUGAL  KISHORK  AND  SHER  SINGH— (Objectors)  — 

APPELLANTS, 

Versus 

ISHAR  DAS  AND  OTHERS— RESPONDENTS. 

Civil  Appeal  No.  2885  of  1917. 

Insolvenqj— attachment  of  insolvent  s  property— appeal  from  order  reject- 
ing objections  -subsequent  sale  of  property— whether  auction-purchasers  are 
necessary  parties  to  the  appeal— leave  to  appeal  refused  hy  District  Court  — 
whether  Chief  Court  is  competent  to  grant  it—Prorincial  Insolvency  Act,  III 
of  1907,  section  46  (3j. 

The  OflBcial  Receiver  in  the  insolvency  proceedings  of  one  B.  L.  attempt- 
ed to  bring  certaia  properties  to  sale— whereupon  the  present  appellants 
and  others  put  in  objections,  which  were  rejected  by  an  order  of  the  17th 
October  1917.  The  properties  in  dispute  were  then  sold  and  the  «ale  was 
confirmed  subsequent  to  the  order  of  17th  October  1917  from  which  the 
present  appeal  was  filed. 

Held,  that  the  auction- purchasers  wore  not  necessary  parties  to  the 
appeal. 

Held  al<o,  that  the  Chief  Court  is  competent  under  section  46  (3)  of 
the  Provincial  Insolvency  Act  to  grant  leave  to  appeal  notwilhsta.ading  that 
the  District  Court  refused  to  grant  it. 

19  Cal.  W.  A'.  7U0  (1},  referred  to. 

Miscellaneous  first  appeal  from  the  order  of  Rai  Sahib  Lala  Diican 
Chand,  District  Judge,  Karnal,  dated  the  llth  October  1917. 

Manohar  LhI,  for  Appellants. 

Moti  Sagar,  Roshan   Lftl   and   Gokal    Chand    Narang,   for 
Respondents. 

The  judgment  of  the  learned  Judge  wis  as  follows  :  — 
9th  A  a    t  1918  BaOADwAV,  J. — The   facts  of  the   cases   giving  rise  to  this 

and  to   the   connected    appeal    No.  'J?86  of  1917   are  briefly   as 
follows : — 

One  Bichha    Lai  was    adjudicated   an    insolvent    and    the 
Official    Receiver  apparently    attempted    to  attach    and    bring 


^1)  (,1"J14)  19  CaZ.  \V.  .V.  76a   [Mndbu  Sudan   I'al   v.   I'arbati  Sunduri 
Vassya), 
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certain  properties   to  sale.     This   action    resulted  in  a   crop  of 
objections,  the  objectors  being:  — 

(1)  Bichha  Lai's  brother,  Baldeo  Sahai, 

(2j  Bichha  Lai's  sons,  Jugal  Kishora  and  Sher  Singh, 

(3)  Jagal  Kishore  alone, 

(4)  The  wives  of  Jagal  Kishore  and  Sher  Singh,  and 

(5)  Data  Ram,  purchaser  of  a  house  from  Baldeo  Sahai, 

All  these  objections  were  disposed  of  by  one  order  dated 
the  17th  October  1917  and  with  the  exception  of  one  objection 
lodged  by  Data  Ram  all  the  objections  were  dismissed.  Against 
this  order  appeals  have  been  filed  by  Baldeo  Sahai  and  Jagal 
Kishore  and  Sher  Singh  through  Mr.  Manohar  Lai  who  made 
the  Official  Receiver  respondent  at  the  outset  for  whom  Mr. 
Moti  Sagar  has  appeared. 

At  the  last  hearing  the  appellants  applied  to  have  certain 
persons,  vrbo  had  purchased  the  properties  subsequent  to  the 
order  under  appeal,  brought  on  to  the  record  as  respondents 
and  this  was  done.  These  added  respondents  were  represented 
before  me  to-day  by  Mr.  Raushan  Lai  and  Mr.  Gokal  Chand 
Narang  and  an  objection  was  taken  on  their  behalf  to  the 
effect  that  the  whole  appeal  was  barred  on  the  ground  that  as 
they  were  necessary  parties  they  ought  to  have  been  made 
respondents  from  the  very  commencement,  reference  being 
made  to  order  I,  rule  10,  Civil  Procedure  Code.  Upon  this 
objection  Mr.  Manohar  Lai  stated  that  they  were  not  necessary 
parties  and  asked  that  their  names  might  be  struck  off  and  the 
application  dated  the  4th  July  1918  be  regarded  as  withdrawn. 
This  request  was  granted  and  these  auction-purchasers  were 
removed  from  the  list  of  respondents.  It  will  be  as  well  to 
dispose  of  them  at  once  as  their  counsel  claim  costs.  I  think 
they  are  clearly  entitled  to  costs  and  the  appellants  must 
therefore  pay  their  costs  in  this  Court. 

Mr.  Moti  Sagar  then  on  behalf  of  the  Official  Receiver 
raised  two  objections.  The  first  was  that  the  auction-pur- 
chasers being  necessary  parties  and  not  having  been  impleaded 
the  appeal  could  not  proceed.  He  referred  me  to  order  XXI, 
rule  9J,  Civil  Procedure  Code,  as  an  analogous  case,  in  support 
of  his  contention.  1  am  however  unable  to  agree.  Ttie  order 
appealed  against  was  passed  on  the  17th  October  1917.  The 
appeal  against  that  order  was  filed  in  this  Court  on  the  Ist 
November  1917.  The  sale  of  the  properties  was  confirmed 
subsequent  to  the  passing  of  the  order  appealed  against  and 
before  the  receipt  of  my   order  staying   further  proceedings. 
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The  sale  of  these  properties  appears  to  have  been  confirmed 
with  considerable  speed  and  I  am  nnable  to  see  that  the 
auction-ptirchasera  can  be  regarded  as  necessary  parties  to 
the  appeal. 

The  next  objection  taken  by  Mr.  Moti  Sagar  was  that  the 
appeal  was  not  competent  becanFe  the  appellants  had  asked 
for  leave  to  appeal  under  faction  46  (3)  of  the  Insolvency  Act 
which  leave  had  been  refused  by  the  District  Judge.  It  was 
contended  that  no  appeal  lay  from  such  refusal  and  that  inas- 
much as  this  Court  had  only  concurrent  jurisdiction  in  granting 
leave  to  appeal  the  appeal  failed.  In  reply  to  this  Mr.  Manohar 
Lai  cited  XIX  C.  W.  N.  760  (1),  a  decision  of  a  Division 
Bench  of  the  Calcutta  High  Court  in  which  it  was  specifically 
held  that  when  leave  under  this  section  had  been  refused 
by  the  District  Judge  the  High  Court  was  competent  to  grant 
it.  >  o  authority  have  been  cited  oppo-sed  to  this  and  I  see  no 
reason  for  differing  from  the  views  therein  expressed.  I  ac- 
cordingly hold  that  I  have  power  to  grant  the  leave  and  after 
hearing  counsel  I  confirm  the  order  passed  when  I  admitted 
the  appeal  and  granted  the  leave  prayed  for. 

Turning  now  to  the  order  under  appeal,  it  will  be  seen 
that  it  is  an  extraordinarily  confused  one.  No  doubt  these 
proceedings  are  of  a  summary  nature  bat  the  summary  manner 
in  which  the  learned  District  Judge  (Lala  Diwan  Chand)  has 
dealt  with  these  objections  is  in  my  opinion  wholly  unwarrant- 
ed. The  order  is  a  brief  one  although  it  disposes  of  so  many 
objectionp.  The  objections  filed  by  Jugal  Kishore  on  the  4th 
September  1917  and  the  10th  October  1917  were  to  the  effect 
that  the  properties  therein  referred  to  were  his  exclusive 
properties.  These  objections  have  not  been  disposed  of  at  all. 
No  reference  has  been  made  to  them  in  any  way  and  apparently 
they  have  been  dismissed  in  the  general  dismissal,  but  without 
any  discussion,  where  the  learned  District  Judge  says  that 
"  the  net  result  is  that  direct  descendants  of  Bichha  Lai 
"  have  not  proved  the  validity  of  their  objections,  which  are 
"  dismissed  with  costs."  It  was  clearly  the  duty  of  the  Court 
below  to  consider  these  objections  separately  and  the  failure 
to  do  80  may  have  resulted  in  a  serious  miscarriage  of  justice. 
His  decision  with  recjard  to  the  objections  filo  1  by  Jugal 
Kishore  and  Sher  Singh  as  to  the  ancestral  nature  of  the 
property,  though  somewhat    inadequately  dealt  with,   need  not 

(1)  (1914)  19  Cal,  W,  N.  760  {itadhu  Sudan  Pal  v.  Parbati  Sundari 
Dassya), 
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be  considered  any  further,  for  prima  facie  the  property  would 
be  liable.     Mr.  Manohar  Lai  did  not  seriously  press  this  point. 

"With  regard  to  Baldeo  Sahai's  objections  the  conclusions 
arrived  at  are  difficult  to  understand  and  Mr.  Moti  6agar 
practically  had  to  admit  that  it  would  necessitate  a  lung 
dissertation  on  the  facts  of  the  case,  to  be  deduced  from  the 
doouraeutary  and  oral  evidence  on  the  record,  to  render  it  at 
all  comprehensible.  Baldeo  Sahai's  objections  related  to  cer- 
tain agricultural  land,  a  house  in  the  Dhobi  Mohalla,  a  haveli 
and  a  haitJiak.  It  may  be  that  the  ultimate  conclusion  arrived 
at  by  the  learned  District  Judge  is  the  correct  one  but  from 
what  he  has  written  it  is  difficult  to  say.  The  remaining 
objections  are  not  the  subject  of  appeal  and  need  not  be 
considered.  In  my  opinion  the  order  complained  of  is  faulty 
in  the  extreme  and  I  accordingly  accept  the  appeal  so  far  as 
Jugal  Kishore's  objections  as  to  exclusive  ownership  are  con- 
cerned and  as  to  Baldeo  Sahai's  objections,  the  case  will  go 
back  to  the  District  Juige  who  will  consider  these  objections 
and  write  a  proper  and  intelligible  order  concerning  them. 

Mr.  Moti  Sagar  contended  that  the  objectors  should  not 
be  allowed  any  further  opportunity  to  produce  evidence  in 
support  of  their  objections  on  the  ground  that  they  had  closed 
their  cases  in  the  Court  below.  If  as  a  matter  of  fact  this 
contention  is  correct,  the  learned  District  Judge  will  not  allow 
them  further  oppo^rtuaity.  If  it  is  nob  correct  then  the  learned 
District  Judge  will  exercise  his  discretion  in  a  judicial  manner. 

The  costs  in  this  Court  so  far  as  the  Official  Receiver  is 
concerned  will  follow  the  event. 

Appeal  accepted- 


No.  64. 

Before  Hon.  Sir  Henry  Rattigin,  KL,  Chief  Judge, 
and  Hon,  Mr.  JiLstice  Scott-Smiih. 

HAR  KISHEN  SINGH  AND  OTHERS— (Defendants)^ 
APPELLANTS, 
Versiva 
LAHORE  BANK,  LIMITED,  IN  LIQUIDATION— 
(Pl41ntiffj~RESP0NDENT. 

Civil  Appeal  No.  500  of  1915* 

Limitation —appeal  from  decree  subsequently  amended— extension  6) 
time— Indian  Limiialion  Act,  IX  of,  IMS,  section  o—suit  against  all  tlis 
inembers  of  a  joint  Hindu  fami'y  for  recovery  of  money  borrowed  by  two  of 
theni—oana  of  proving  necessary  or  family  purpuie—Uindu  Law, 
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The  plaintig  Bank  sued  to  recover  money  borrowed  by  defendants  1  and 
2  as  agents  and  managers  of  a  joint  Hindu  family  but  it  was  not  specifically 
stated  or  claimed  that  the  money  had  been  taken  for  such  necessary  or 
family  purposes  as  would  bind  the  other  members  of  the  joint  family  ;  while 
the  other  defendants  expressly  pleaded  that  they  were  not  bound  by  the  debt, 
as  it  had  been  contracted,  if  at  all,  by  defendants  1  iind  2  for  their  own 
personal  purposes  and  not  for  any  family  necessity.  On  24th  June  1914 
the  Subordinate  Judge  delivered  judgment  in  favour  of  the  plaintiff  but  the 
decree  omitted  to  specify  that  the  decretal  amount  could  be  recovered  from 
the  house  mortgaged  to  the  plaintiff.  On  30th  June  1914  plaintiff  applied 
for  amendment  which  was  not  granted  till  19th  November  1914.  On  19th 
February  1915  the  defendants  appealed. 

Held,  that  the  defendants  were  not  obliged  to  appeal  from  the  decree 
of  June  1914  at  a  time  when  the  plaintiff  had,  within  the  period  of  90  daj's 
allowed  for  an  appeal,  already  applied  for  amendment  and  that  in  any  event 
the  Court  would  grant  an  extension  of  time  under  section  5  of  the  Limitation 
Act. 

Held  also,  that  it  was  for  plaintiff,  in  order  to  bind  the  other  members 
of  the  joint  Hindu  family,  to  prove  aflSrmatively  that  the  money  was 
borrowed  by  defendants  1  and  2  for  necessary  or  family  purposes. 

21  P.  R.  1912  (i;  and  I.  L.  R. 39  All.  437  (P.  C)  (2),  referred  to. 
First   Appeal  from   the   decree   of  Khan  Sahib  Mir za  Z afar  Ali^ 
Subordinate  Judge,  1st  Class,  Amritsar,  dated  the    24:th   June 
1914!  {as  amended  on  \^th  November  1914). 

Tek  Chand,  for  Appellants. 

Sundar  Das,  for  Respondents. 

The  order  of  the  Court  was  delivered  by — 

8th  Nov.  1918.  ^i^  Henky  Hattig.vn,  C.  J,— The  plaintiff  in  this  case  is  the 

Lahore  Bank,  Limited,  of  Amritsar,  and  it  sues  to  recover  a  sum 
of  Rs.  17,638  as  principal  and  interest  due  on  a  promissory  note 
executed  on  theord  May  19  J 1  by  defendants  1  and  2,  as  "  agents 
and  managers"  of  a  joint  Hindu  family  which  includes  them- 
selves and  defendants  3,  4,  5  and  6,  the  sons  of  defendant  No.  1, 
who  were,  at  the  time  of  the  institution  of  the  suit,  minoi's 
under  the  guardianship  of  their  mother  Mussammat  Dhan  Devi. 
The  plaintiff  Bank  in  its  plaint  farther  alleged  that  on  the 
day  wlien  the  promissory  note  was  executed  defendants  1  and 
2  mortgaged  a  three-storied  house  at  AmiitbHr  by  way  of 
an  equitable  mort<jage  to  the  Bank  and  handed  over  the  title 
deeds  of  the  house-  The  relief  claimed  was  a  decree  of 
Rs.  17,688  on  account  of  principal  and  interest  on  the  security 
of  the  mortgaged  house  referred  to  in  the  plaint  tog  ther  with 
cost^    agaii'st  defendants   and  in   the  event  of  the  house  being 


(1)  21  I\  f(.  19I*i  (I'lnri  Lnl  v.  Ram  Chajid). 

(2)  (l9l7j  /.  L.  ie.  39  ALL  437  {P.  C.)  {Saliu  Ravi  v.  Bhup  Singh), 
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insnfiBcient  in  value  to  satify  the  claim  it  was  prayed  that  the 
decree  might  be  idealised  from  defendants'  other  property  as  well 
as  against  their  persons.  It  was  further  prayed  that  interest 
from  the  institution  of  the  suit  to  the  satisfaction  of  the  decree 
might  be  awarded  at  the  agreed  rate.  Defendants  1  and  2 
admitted  the  execution  of  the  promissory  note  and  the  deposit 
of  the  title  deeds  by  way  of  secui'ity  but  pleaded  that  they  had 
received  no  consideration  in  re-?pect  of  the  promissory  note 
and  that  the  deposit  of  title  deeds  did  not  create  an  equitable 
or  legal  mortgage  of  property  in  favour  of  the  Bank.  The 
minor  defendants  pleaded  that  the  defendants  were  not  mem- 
bers of  a  joint  Hindu  family  that  defendants  1  and  2  had  not 
executed  the  promissory  note  in  the  capacity  of  agents  or 
managers  of  the  family,  that  there  was  no  necessity  for  the  loan, 
and  that  the  money  was  not  borrowed  or  spent  for  the  benefit 
of  the  family.  The  Subordinate  Judge  framed  the  following 
issues : — 

( 1 )  Is  the  plaint  signed  and  filed  by  a  proper  person  on 

behalf  of  the  plaintiff  Bank  ? 

(2)  Are  defendants  1  and  2  aud  defendants  3    and   6  not 

members  of  a  joint  Hindu  family  ? 

(3)  Did  defendants  I  aud  2  execute  the  promissory    note 

without  receiving  full  consideration  ? 

(4)  Is  plaintiff  entitled  to  recover  the  money  due  on  the 
promissory  note  from  the  house,  the  title  deed  as 
to  which  and  its  plan  were  deposited  with  the 
plaintiff  ? 

(5)  Is  plaintiff  entitled  to  realise  compound  interest  ? 

As  pointed  out  by  the  Subordinate  Judge  in  his  judgment 
defendants  were  given  numerous  op  portunities  of  producing 
evidence  in  support  of  their  allegations  "but  these  opportunities 
were  not  taken  advantage  of  and  in  the  result  three  witnesses, 
two  for  the  defendants  and  one  for  the  plaintiff,  were  very  briefly 
examined.  Their  evidence  such  as  it  is,  will  be  found  at  pages 
28  and  29  of  the  printed  book.  On  the  2-ith  June  1914  the 
Subordinate  Judge  delivered  judgment  in  favour  of  the  plaintiff 
Bank  whose  claim  was  decreed  in  full  with  costs.  The  original 
decree  did  not  however  specify  that  the  decretal  amount  could 
be  recovered  from  the  house  which  had  been  mortgaged  td 
the  plaintiff  and  consequently  an  application  for  amendment 
of  decree  was  made  on  the  30fch  July  1914.  This  application 
was  granted  aud  the  decree  duly  aiuended  on  the  I9th  Novem- 
ber 1914.     On  the  l9th  February  1915  Bawa  Harkiahen  Singh 
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defendant  3  who  had  attained  his  majority  after  the  decsision 
of  the  case  in  the  lower  Court,  filed  an  appeal  to  this  Court 
and  in  his  memorandam  incladed  all  the  defendants  as  co- 
appellants,  thou<];h  it  appears  that  he  possessed  no  power  of 
attorney  from  defendants  I  and  2  and  does  not  appear  to  have 
been  made  a  next  friend  of  hi-  minor  brothers  by  any  order  of 
Court. 

At  the  hearing  before  us  Mr.  Sundar  Das  on  behalf  of  the 
respondent  took  a  preliminary  objection  that  the  appeal  was 
barred  by  limitation,  inasmuch  as  it  was  not  filed  till  February 
1915  whereas  the  date  of  the  original  decree  was  2Uh  June 
1914.  The  learned  counsel  conceded  that  the  appeal  would 
be  in  time  so  far  as  it  purported  to  be  merely  an  appeal  from 
the  amended  decree  of  November  19i-i  but  urged  that  (except 
as  regards  the  amended  portion  of  the  decree)  the  original  decree 
of  June  1914  could  not  be  attacked  by  an  appeal  filed  more 
than  90  days  after  its  date.  We  overruled  this  objection  as 
it  appeared  to  us  untenable  to  contend  that  tlie  defendants 
were  bound  to  appeal  from  the  decree  of  Jane  1014  at  a  time 
when  the  plaintiff  had,  within  the  period  of  90  daj's,  allowed 
for  an  appeal,  already  applied  for  amendment.  In  any  event 
we  were  prepared  to  grant  an  extension  of  time  under  the 
provisions  of  section  5  of  the  Limitation  Act- 

On  behalf  of  the  appellant  Haikishen  Singh  and  the  latter's 
minor  brothers  Mr.  Tek  Chand  informed  us  that  the  sole 
ground  on  which  he  proposed  to  attack  the  decree  of  the  lower 
Court  was  that  the  burden  of  pi  oof  that  the  money  borrowed 
by  defendants  I  and  2  was  taken  for  a  necessary  or  family 
purpose  lay  upon  the  plaintiff  Bank  and  that  this  burden 
had  not  been  discharged,  the  result  being  that  no  decree  could 
be  passed  either  against  defendants  o  to  I)  personally  or  against 
any  part  of  the  house  in  whic'a  tliey  were  o-sliarers.  In 
support  of  the  latter  c  intention  the  learned  pleader  referred 
us  to  21  P.  R.  1912  (1)  and  the  recent  ruling  of  their  Ljrd- 
ships  of  the  Privy  Council  reported  in  /.  L.  It.  XXXIX  All. 
437  (2). 

It  appears  that  the  plaintiff  Bank  in  its  plaint  alleged 
that  the  money  had  been  borrowed  by  defendants  1  and  2  "  as 
"agents  or  managers  of  a  j  )iut  Hindu  family,"  but  it  was  not 
sp-cifically  stated  or  claimed  that  the  money  had  beeu  taken 
for  sacli    necessary  or  family  purposes  a3  would  bind  the  other 

1)  21  P.  R.  1912  iPuirc  Lai  wRin  Chand).  ~^~ 

(2)  ^1917;  /.  L.  R.  39  All.  131  (l\  C,  {Saku.  lUm  v.  li'inp  Singh). 
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membars  of  the  joint  Hloda  fara'ly.  Oq  the  other  hand,  the 
minor  defendants  throagh  their  gaardian  distinctly  pleaded 
that  they  were  not  bound  by  the  debt  inasmuch  as  it  had 
been  contracted  by  defendants  I  and  2  if  at  all  for  their  own 
personal  purposes  and  not  for  any  family  necessity.  This 
point  should  undoubtedly  have  baan  put  in  issue  bat  unfortu. 
nately  it  appears  to  hive  been  entirely  ove  rlooked.  Mr.  Tek 
Chand  concedes  for  the  purpDses  of  this  appeil  that  the  family  is 
a  joint  Hindu  family  and  his  sole  point  is  that  plaintiff  must  fail 
because  it  has  not  proved  th  it  the  debt  was  not  one  binding 
upon  defendants  3  to  6.  The  case  was  badly  conducted  in 
the  lowei-  Court  and  we  think  ic  would  b3  unjust  to  the  plain- 
tiff to  decide  the  point  against  it  without  allowing  an  opportunity 
of  proving  if  it  can  that  the  debt  was  contracted  for  a  necessary  ^ 

purpose  or  that  the  money  was  used  for  the  benefit  of  the 
family.  Under  order  XLC,  rala  25  wa  accordingly  remand  the 
following  issue  to  the  Subordinate  Judge  for  trial  and  direct 
him  to  take  the  additional  evidenoo  required  and  thereafter 
to  return  the  evidence  to  this  Court  together  with  his  finding 
thereon  and  the  reasons  therefor. 

"  Was  t1ie  promissory  note  Exhibit  P-4  execated'by  defen- 
"dants  1  and  2  as  agents  or  mana2;er3  of  the  jiint  Hindu  family 
"and  was  the  sum  of  Rs.  15,000  borrowed  by  them  from  the 
''plaintiff  Bank  for  necessary  or  family  purposes  or  was  it 
'-  used  for  the  benefit  of  the  family  ?  "  The  onus  of  proof  will 
be  on  the  plaintiff  but  both  parties  should  be  called  upon  to 
produce  all  the  evidence  available  upon  the  point.  A  return 
should  be  made  to  this  orderwithin  three  months  and  objections 
must  be  jfiled  within  15  days  of  the  receipt  of  notice  from  thia 
Court  to  the  effect  that  the  return  has  been  made. 

Case  remanded. 

No.  65. 

Before  Hon.  Mr.  Justice  LeRossignol, 

DEVI  DIAL  AND  OTHBaS— APPELiLAN  TS, 

VersiLS 

SUNDAR  DAS  AN'D  OTa:^aS-IlE3POXDEN"T3. 

Civil  Appeal  No.  569  of  1918. 

Provincial  Inmlcency  Act,  III  of  1907,   sections  36  and  37— whether 
alienees,  the   transfers  in  whose  favour  hate  been   annulled,   viay  prove  as 
unsecured  creditors— illegal  consideration— Indian  Contract  Act,  IX  of  1872 
section  23. 
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Held,  that  alienees,  the  transfers  in  whose  favour  have  been  annulled 
under  sections  36  and  37  of  the  Provincial  Insolvency  Act,  may  prove  as 
unsecured  creditors  in  the  insolvency  of  the  alienor  to  the  extent  of  just 
antecedent  debts. 

77  K.  B.  L.  J.  R.  386  (1),  distinguished. 
Miscellaneous  first  appeal  from  the  order  of  J.  Coldstream,  Esquire, 
District  Judge,  Shahpur,  at  Sargodha,  dated  the  bth  November 
1917. 

Ram  Chand,  for  Appellant. 
Sheo  Narain,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  ; — 

\8th  Oct.  1918.  LeRobrigxol,  J. — Certain  alienations  effected  by  insolvents 

"^  were   annulled    under  sections   33  and    37  of   the    Provincial 

Insolvency  Act  by  the  Insolvency  Court  and  that  Court's  order 

was  confirmed  on  a[)p3al  by  this  Court  and  the  question  now  for 

decision   is  whether  the  alienees,  the  transfers  in  whose  favour 

/  have  been  annulled   may   prove  as   unsecured   creditors,   their 

claims  represented  by.the  consideration  for  the  annulled  transfers. 

The  District  Judge  has  ruled  that  it  is  open  to  the   transferees 

to   prove  genuine   debts   and  there  are    cross  appeals  against 

that  finding. 

The  creditors  of  the  insolvent  firm  contend  that  the  original 
debts  due  by  the  insolvents  to  the  transferees  were  merged 
in  the  transfers,  and  that  as  the  transfers  were  in  fraud  of 
the  general  body  of  creditors,  they  are  null,  further  that  in 
virtue  of  section  23  of  the  Contract  Act,  the  consideration 
for  them  cannot  form  the  basis  of  any  claim. 

The  transferees'  grounds  of  appeal  are  not  intelligible,  but 
Mr.  Sheo  Narain  explained  that  the  appeal  refers  to  two  items, 
one  of  Rs.  1,700  and  the  other  of  700  (Transfers  A  land  0  1, 
C  2),  which  the  District  Judge  held  must  be  treated  as  fictitious, 
having  been  so  ruled  by  his  predecessor.  Mr.  Sheo  Narain, 
however,  dropped  his  appeal,  when  it  was  pointed  out  to  him 
that  these  items  did  not  purport  to  be  genuine  antecedent 
debts,  but  to  have  been  paid  at  the  time  when  the  annulled 
alienations  were  executed.  Authority  on  the  point  involved 
in  the  creditors' appeal  appears  to  be  somewhat  meagre,  but 
it  was  laid  down  in  77  K.  B  L.  J.  R.  page  33l)  (Myres,  in  re; 
Myres,  ex  parte)  (1)  that  a  creditor  cannot  prove  in  bankruptcy 
for  money  paid  by  him  to  the  insolvent  in  the  course  of 
carrying  out  a  transaction  de  vised  in  fraud  of  the  general 
body   of   creditors.     This  decision    is    based  probably  upjn  the 

(1;  (1908;  77  K.  D.  L.  J.  R.  38(3  (In  re  {Myres). 
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principle  that  no  Court  will  grant  relief,  which  reposes  on  a 
fraudulent  transaction,  bnt  I  can  find  no  authority  for  the 
doctrine  that  just  Antecedent  debts  which  existed  before  the 
fraudnlent  transfer  but  were  included  in  the  cnns'deratiou 
therefor,  cannot  be  proved,  and  there  appears  to  be  no  sound 
legal  prohibition  against  their  proof  in  bankruptcy. 

For  these  reasons  the  District  Court  appears  to  have  laid 
down  for  itself  a  correct  role,  viz.,  to  accept  proof  ofallgenuins 
debts  due  by  the  insolvent  to  the  transferee  prior  to  the  execu- 
tion of  the  now  ao nulled  transfers  and  to  reject  proof  of 
monies  paid  at  the  time,  in  part  consideration  of  those  transfers 4 
The  appeal  is  dismissed  with  costs. 

/ppeal  diamissed. 


No.  66. 

Before  Hon.  Mr.  Justice  Wilberforce  and  Hon,  Mr. 

Justice  Martineau, 

MANOHAR  LAL- (Plaintiff)— APPELLANT, 

Verstis 

NANAK  CHA  ND— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  971  of  1914. 

Civil  Procedure  Code,  Act  V  of  1908,  section  5i—duty  of  Court  to 
prepare  a  decree— neglect  of  Court  tcill  not  deprive  parlies  of  Uieir  right  of 
appeal. 

Field,  that  under  section  33  of  the  Code  of  Civil  Procedure  it  is  im- 
perative that  a  decree  shall  follow  the  judgment  and  that  it  is  the  duty  of  the 
Court  to  comply  with  the  provisions  of  the  law  and  failure  to  prepare  a 
decree  cannot  therefore  deprive  the  parties  of  their  right  of  appeal. 

First  appeal  from  the  order  of  H-  Forbes,  Esquire,  District  Judge, 

Lahore,  dated  the  22nd  January  1914. 

Muhammad  Shafi,  Abdul  Rashid  and  Dewan  Mehr  Chand, 
for  Appellant. 

Sheo  Naraiu  and  Tirath  Ram,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

WiLBKRKORCK,  J  — In  this  case  the  pl-iintiff  sued  the  defen-  jj/^  ^ov.  1918 
dant  in  respect  of  four  different  properties.  The  District  Judge 
held  that  four  distinct  causes  of  action  had  been  combined  in 
one  suit,  that  they  should  be  separately  stamped  and  valued, 
and  that  in  respect  of  the  claim  under  appeal,  permission  for 
its  combination  with  the  other  causes   of  action  should  ba 
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tefused.  The  plaintiff  accordingly  has  instituted  a  separate 
Suit  regarding  the  other  causes  of  action  and  the  objection 
regarding  misjoinder  in  the  present  case  has  disappeared.  In 
the  same  case  the  District  Jndge  also  held  that  the  claim  must 
fail  on  aocount  of  the  want  of  the  sanction  of  the  Collector 
under  section  92  of  the  Civil  Procedure  Code,  and  dismissed 
the  Rnit  with  costs  with  liberty  to  bring  a  fresh  suit,  but  no 
decrpe  was  drawn  up.  It  is  against  the  l«tter  part  of  the 
District  Judge's  judgment  that  an  appeal  has  been  preferred. 

A  preliminary  objection  has  been  raised  by  the  respondent 
that  no  appeal  lies  merely  against  the  judgment  and  thnt 
Order  XLI,  Rule  I,  requiring  the  memorandum  of  appeal  to  be 
accompained  by  a  copy  of  the  deci'ee  has  not  been  complied 
with.  Further,  counsel  for  the  respondent  argues  that  even  if 
a  decree  should  have  been  drawn  up,  it  was  the  duty  of  the 
appellant  to  move  the  Court  for  this  purpose.  Against  this, 
counsel  for  the  appellant  argues  that,  under  section  33  of  the 
Civil  Procedure  Code,  it  is  imperative  that  a  decree  shall 
follow  the  judgment  and  that  it  is  the  duty  of  the  Court  to 
comply  with  the  provisions  of  the  law.  We  agree  that  a  decree 
should  have  followed  the  judgment  and  that  it  was  the  duty  of 
the  Court  to  have  had  it  drawn  up,  and  we  do  not  think  that 
such  an  omission  or  neglect  of  its  duties  can  deprive  the 
appellant  of  his  right  of  appeal.  We,  therefore,  overrule  this 
objection  and  allow  the  appellant  to  apply  to  tho  lower  Court 
within  one  month  for  the  drawing  up  of  a  formal  decree,  to 
be  attached  to  the  memorandum  of  appeal  as  soon  as  it  is 
obtained. 

We  think,  however,  the  appellsint  somewhat  to  blame  in 
preferring  this  appeal  without  ;i  copy  oi  the  decree,  and  for 
this  hearing  grant  costs  to  the  respondent. 


No,  67. 

Before  Hon.  Mr.  Justice  Broadway. 

JAMNA  AND  OTHERS— (Defendants)— APPELLANTS, 

Versus 

SARJIT  AND  OTHERS— (PLAiNTirFs)--RESPONDENTS. 

Civil  Appeal  No.  3253  of  1917. 

Abatement— death  of  one  of  the  respondents— application  to  bring  hit 

rcpresentatires  on  the  record— time-barred -ichether  appeal  abates  in  toto — 

ignorance  of  death— whether  an  excuse. 
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The  proprietors  of  thullas  Mughlan  and  Mudhwan  sued  the  proprietors 
of  the  other  two  thullas,  Raghawan  and  Bhagwan,  of  Pana  Ugam  for  & 
declaration  that  ali  the  proprietors  of  the  Pana'  were  entitled  to  a  share  in 
the  piece  of  land  in  dispute.  The  trial  Court  granted  the  plaintiffs  a  decree 
as  prayed  which  was  upheld  on  appeal.  The  defendants  preferred  a  second 
appeal  to  the  Chief  Court.  8.  N.  one  of  the  respondents  had  died  before  the 
filing  of  this  appeal  and  no  application  was  made  to  bring  his  legal  repre- 
sentatives on  the  record  tUl  after  the  expiry  of  6  months. 

Held,  that  in  these  circumstances  even  if  the  appeal  were  accepted  th« 
decree  of  tlie  lower  Court  so  far  as  S.  N.'s  sons  are  concerned  could  not  be 
set  aside  and  therefore  the  appeal  must  be  held  to  have  abated  in  its  entirety. 

22  Indian  Cases,  929  (1),  and  84,  P.  iJ.  1918,  (2)  distinguished. 

Held  also,  that  ignorance  of  the  death  of  a  respondent  or  a  party  is  no 
excuse. 

60  P.  R.  1911  (3),  and  41  P.  B.  1915  (4),  referred  to. 

Second  appeal  from  the  decree  of  Major  B,  W.  E.  Knollys,  District 
Jtidge,  Delhi,  dated  the  2*7 th  August  1917. 

Kharak  Singh,  for  Appellants. 

Manoliar  Lai,  for  Respondenta. 

The  judgment  of  ihe  learned  Judge  was  as  follows  : — 

Beoadway,  J. — The  facts  of  this  case,  so  far  as  it  is  neces-  25th  Oct.  1918. 
sary  to  detail  them  for  the  purposes  of  this  appeal,  are  as 
follows  :  lu  the  village  of  Dhakla  there  is  a  Pana  known  as 
Pana  Ugam  in  which  there  are  four  thullas,  -namely,  thallag 
Mughlan,  Mudhawan,  Raghawan  and  Bbagwau.  The  land  in 
suit,  measuring  about  8^  highai  puhhta,  was  claimed  by  the 
proprietors  of  thullas  Mughlan  and  Mudhawan  as  belonging 
to  the  whole  of  the  proprietors  of  Pana  Ugam,  whereas  the 
proprietors  of  thullas  Raghawan  and  Bhagwan  claimed  that 
they  alone  were  entitled  to  any  interest  in  the  said  land. 
The  proprietors  of  the  thullas  Mughlan  and  Mudhawan  institut- 
ed a  suit  against  the  proprietors  of  the  other  two  thuilas 
asking  for  a  declaration  that  all  the  proprietors  iu  I'aua  Ugam 
were  entitled  to  a  share  in  this  land.  The  trial  Court  granted 
the  plaintiifs  a  decree  as  prayed,  and  an  appeal  by  the  defen- 
dants was  rejected  by  the  learned  District  Judge.  The  defen- 
dants, who  are  the  proprietors  in  thullas  Raghawan  and 
Bhagwan,  then  preferred  this  second  appeal  through  Sardar 
Kharak  Bingh  which  was  admitted  by  me  on  the  4th  of  January 
1918. 

On  the   10th  June  1918,   Sardar  Kharak  Singh   filed  an 
application  under  Order  XXII,  Rule  4,  Civil  Procedure  Code, 

"(l)  {Id'lij'WlndianCasei'^WiGulslier  Khan  v.  Ma$huq  Ali  Khan). 

(2)  8i  P.  B.  lUlS  {Piyare  Lai  v.  Oiura  Mani). 

(3)  6a  P.  R.  1911  (.Sayid  Mir  i^awab  v.  Hardeo), 
{i)  il  P.  R.  1))15  (Eadu  V.  Lala). 
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ill  which  he  alleged  that  one  Sheo  Naraiu,  one  of  the  respond- 
ents, had  died  some  five  mouths  previoaglj?  and  asked  for  his 
sons  to  be  bronght  on  to  the  record  as  h^s  representatives  in 
the  appeal.  The  application  was  granted  subject  to  all  jnst 
exceptions  and  the  case  came  up  before  me  on  the  3Jth  July 
1918,  on  which  date  it  was  discovered  that  notice  io  the  sons 
of  Sheo  Narain  had  not  issued  owing  to  the  fact  that  neither 
Sardar  Kharak  Singh  nor  his  client  had  tiled  any  process-fee. 
An  adjournment  was  granted,  but  in  my  order  adjourning  the 
case  I  noted  that  Mr.  Manohar  Lai  for  the  respondents  stated 
that  he  had  been  informed  that  Sheo  Narain  had  died  some 
eight  months  before  the  application  was  mad.'.  Mr.  Manohar 
Lai  has  to-day  filed  before  me  a  certified  copy  of  the  death 
certificate  of  Sheo  Naraiu,  the  correcf-ness  of  which  has  not 
been  challenged  by  Sardar  Kharak  Siugh.  According  to  this, 
Sheo  Narain  died  on  the  20th  of  October  1917,  and  his  death 
was  duly  reported  on  the  28th  of  the  same  month.  It  will 
thus  be  seen  that  Sheo  Naraiu  had  died  before  this  second 
appeal  was  filed  in  this  Court. 

On  behalf  of  the  rei^pondents  Mr.  Manohar  Lai   contended 
that  the  appeal   abated  in  its  entirety.     Sardar  Kharak  Singh 
referred  me  to  XSIl  I.  G.  929  (1),  and  8-t    P.  B.  i9l8  (2),  and 
contended  that  the  appeal  had  not  abated   at   all,    or  that  if  it 
had  abated,  it  bad  abated  only  as   against  Sheo  Narain  and  his 
representatives.     Neither   of   the    cases   cited   by    the  learned 
counsel  afford  him  any  assistance.     It  is  obvious  that  the  decree 
so  far  as  Sheo  Narain's    representatives    were   concerned   must 
stand.     That  decree  is  to   the  elfect  that  the  proprietors  of  the 
whole  Pana  Ugam  are  ettitled  to  the  land  in  suit  aud   not  only 
the  proprietors  of  the  defendants-appellants'  thullas.     In  these 
oircumstaiice.s  even  if   the  appeal  wei'e   accepted  the  decree    bo 
far  as  Sheo  Nai'aiu's  sons  are  concerned,  could  not  be  set  aside, 
and  therefore  I  hold  that  the  appeal  has  abated  in  its  entirety. 
Mr.  Kharak  Singh  then  contended  that  his  clients  did  not 
know  of  the   death   of  Sheo  Narain.     It  has  been  held   more 
than  once  that   ignorance   of  the   death    ot"  a   respondeat   or  a 
pat  ty  is  no  excuse.     As  to  this  see  60,  P.  P.  10  i  I  (3),  cited  by 
Mr.  Manohar   La,l  and    41  E.  li.  1915    (4),    I  therefore  dismiss 
this  appeal  with  costs. 

Appeal  dUmisstnl, 


[\)  (I'JU;  i:2  liidii  I  ':u:\o  y^'.)  {(jitlsk-r  Kiian  v.  Maihuq  Ali  Kuan) 
y_2    dl  l\  R.  1918  (Piyare  Lai  v.  Ckura  Mani). 

(3)  60  P.  H.  lUU  (i>r.yad  Mir  Sawab  v.  Uardto). 

(4)  41  i:  R.  1915  {W^dii  V.  L^h). 
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No.  68. 

Before  Son.  Mr.  Jiistics  Wither  force  and  ffon.  Mr. 

Justice  Martineaib. 

MANOHAR  LAL—(Plaixtiff)— APPELLANT, 

Versus 

N"ANAK  CHAND— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  577  of  1916, 

Estoppel— Gratuitous  admissions— without  knowledge  of  the  fact—tcaiver. 

Plaintiff  claimed  partition  of  properties  alleged  to  be  joint  ;  it  wa« 
alleged  by  defendant  in  respect  of  some  of  these  properties  that  in  various 
documents  signed  by  plaintiff  and  hi3  Pleader,  respectively,  these  propertiet 
had  been  spoken  of  as  the  property  of  defendant  and  it  was  urged  that 
plaintiff  could  not  now  bo  allowed  to  say  that  they  were  the  joint  property  of 
the  parties. 

Held,  tbat  as  it  had  not  been  proved  that  plaintiff  knew  the  properties 
to  be  joint  when  he  made  the  admissions  there  could  be  no  waiver. 

_ //e/<i  aZso,  that  the  admissions  were  gratuitous  and  could  therefore  be 
withdrawn  and  they  did  not  ereato  an  estoppel  as  they  did  not  lead  to  any 
change  in  the  defendant's  position. 

7.  L.  R.  2(3  Cal.  81  (.P.  C.)  (1),  referred  to. 

First  Appeal  from  the  order  of  Lata  Earn  Chandra,  Senior 
Subordinate  Judge,  Lahore,  dated  the  I'.ird  December  1915. 

Muhammad  Shafi,  Abdul  Rasbid  and  Devvan  Mehr  Chand, 
for  Appellant;. 

Sheo  Narain  and  Tiratb  Ram,  for  Respondent. 

The  order  of  the  Court  was  delivered  by — 

Martixbau,  J, — The  plaintiff  is  the  defendant's  son,  bat  \^th  Nov,  \9  iQ 
was  adopoted  by  Bhai  Nand  Gopal,  who  was  a  brother  of  the 
defendant's  mother.  It  has  been  found  by  the  lower  Court, 
and  the  correctness  of  the  finding  has  not  been  contested  before 
us,  that  the  defer dant  lived  with  Nand  Gopal  and  managed 
his  property,  and  that  he  continued  managing  it  after  Nand 
Gopal's  death,  which  occurred  in  1895.  In  1909  a  partition 
of  some  joint  property  of  the  parties  was  made  by  arbitrators 
appointed  by  them. 

The  plaintiff  alleges  tbat  besides  that  property  there  was 
other  joint  property,  specified  in  paragraph  8  of  the  plaint, 
which  the  defendant  did  not  disclose.  H  e  sues  for  its  parti- 
tion, a,nd  also  for  possession  of  certain  property,  movable  and 
immovable,  mentioned  in    paragraph  9   of  the  plaint,  which  he 


(I)  (l8D8)/.  L.  R.2^Cal.'f^\.  iP.C:  (MuJianimad   Imam  ALi   Khan  v. 
Uu9aiii  Kiian). 
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claims  as  exclusively  his,  and  of  3  kanah  16  marlas  of  land 
at  Kila  Gojar  Singli,  mentionerl  in  paragraph.  10,  which  he 
says  is  patt  of  some  land  that  was  allotted  to  him  at  the 
partition  in  1909. 

The  lower  Court  has  dismissed  the  suit  in  regard  to  the 
property  specified  in  pa'agraph=i  8,  9  (c)  and  (ri),  and  10  of 
the  plaint,  and  passed  a  decree  only  for  that  mentioned  in 
paragraph  9  (a)  and  (6).     B)th  parties  have  appealed. 

With  regard  to  the  claim  for  partition  of  the  property 
specified  in  paragraph  8  of  the  plaint  the  defendant  denied 
that  this  property  was  joint,  and  pleadod  that  the  arbitrators' 
award  in  1909  and  the  decree  passed  thereon  estopped  the 
plaintiff  from  alleging  that  any  property  other  than  that 
which  was  included  in  the  award  was  joint,  that  the  plaintiff 
had  admitted,  at  the  time  of  the  partition  that  the  property 
now  claimed  as  joint  was  the  defendant's  exclusive  property, 
and  that  he  had  abandoned  his  rights  in  respect  of  the  pro- 
perty mentioned  in  clause  (a )  of  pai'agraph  8. 

The  lower  Court,  without  giving  a  finding  as  to  whether 
the  property  mentioned  in  paragraph  8  is  joint,  has  dismissed 
this  portion  of  the  claim  on  the  ground  that  the  plaintiff  not 
having  included  the  property  alleged  to  be  joint  in  the  claim 
which  he  made  in  1909,  is  debaired  from  suing  for  it  now,  the 
matter  being  res  judicata. 

The  learned  Subordinate  Judge  is  of  opinion  that  the 
arbitrators  were  appointed  in  1909  to  partition  the  whole  of 
the  joint  pi'operty,  and  not  merely  the  specific  property  men- 
tioned in  the  award.  This  is  against  the  evidence  of  Mian 
Jamiat  Singh,  one  of  the  arbitrators,  who  appears  to  be  a 
disinterested  witness  and  says  that  they  were  appointed  only 
for  the  purpose  of  partitioning  the  property  mentioned  in  the 
award,  and  that  they  had  not  to  inquire  whether  there  was 
other  joint  property.  The  agreement  of  the  13th  June  1909 
by  which  the  parties  referred  the  matter  to  arbitration  did 
not  recite  that  the  whole  of  the  joint  propei-ty  was  to  be 
partitioned,  while  iu  the  award  ^iven  on  the  following  day  it 
wa.s  stated  by  the  arbitrators  in  the  preamble  that  they  had 
been  appoinled  to  divide  the  joint  propeify  "  given  below  ". 
In  any  cat-o  it  is  clear  that  the  arbitrators  neither  gave  any 
adjudication  nor  made  any  inquiry  about  the  existence  of 
other  jolut  propertj',  and  tlioy  were' told  nothing  about  the 
property  mentioned  in  paragraph  8  of   the  plaint,    so   that    we 
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cannot  agree  with  the  lower  Oaurt  that  the  award  of  1909 
operate."  as  res  judicata  so  as  to  bar  the  claim  for  partition  of 
this  property. 

Mr.  Sheo  Narain  on  behalf  of  the  respondent  has  in  fact 
not  tried  to  support  the  lower  Court's  finding  on  this  point, 
but  has  argued  that  the  plaintiff  accepted  the  partition  in 
1909  as  a  partition  of  the  whole  of  the  joint  property,  that 
he  did  not  wish  to  quarrel  with  his  father,  and  considered  some 
of  the  property  to  be  not  vtorth  fighting  for,  and  that  so  he 
dropped  his  claim  to  a  share  in  the  property  specified  in  para- 
graph 8  of  the  plaint.  In  other  woids  it  is  argued  that  the 
plaintiff  is  estopped  from  suing  for  partition  of  this  property 
by  having  waived  his  rights. 

In  the  lower  Court,  however,  waiver  was  not  pleaded, 
except  iu  regard  to  the  property  mentioned  in  clause  (a)  of 
paragi'aph  8  of  the  plaint,  and  the  contention  now  put  forward 
is  not  supported  by  evidence.  The  statement  of  Mian  Jamiat 
Singh,  the  principal  witness  as  to  the  partition  in  1909,  does 
not  shew  that  the  plaintiff  gave  up  his  rights  in  any  of  the 
property.  Mr.  Sheo  Narain  lay.s  stress  on  the  fact  that  the 
plaintiff  has  not  gone  into  the  witness  box  to  explain  when  and 
how  he  came  to  know  that  the  property  was  joint.  But  it  was 
for  the  defendant  to  prove  that  the  plaintiff  had  waived  his 
rights,  and  waiver  is  not  to  be  inferred  from  the  plaintiff's 
omission  to  give  evidence. 

Some  documents  have  been  referred  to  as  proof  of  admis- 
sions on  the  plaintiff's  part.  Only  two  relate  to  property 
included  in  paragraph  8  of  the  plaint,  namely  (I)  a  notice — 
exhibit  I)  15,  dated  the  8th  September  19 i  1  from  the  plain- 
tiff's pleader  to  the  defendant  (page  212  of  the  printed  record), 
and  (2)  a  receipt— exhibit  D  21,  dated  the  31st  August  1910, 
executed  by  the  plaintiff  (page  217  of  the  record).   • 

In  these  the  houses  mentioned  in  clauses  (a)  and  (d), 
respectively,  of  paragraph  8  of  the  plaint  are  spoken  of  as  the 
property  of  the  defendant. 

Now  in  the  first  place,  assuming  that  the  houses  in 
question  were  joint  propeity,  it  has  not  been  proved  that  the 
plaintiff  knew  them  to  be  joint  when  tin.'  admissions  were 
made,  and  in  the  absence  of  proof  of  such  knowledge  there 
could  be  no  waiver.  He  might  well  have  believed  that  the 
defendant,  who  was  managing  the  property  and  receiving  the 
rent,  was  the  pole  owner.  Iu  the  second  place,  the  admissions 
referred  to  above    were   gratuitous   adnaissions   which  could  b© 
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withdrawn  (see  I.  L.  li,  26  Cah  81  (1)  ),  and  they  do  not  create 
an  estoppel,  as  they  did  not  lead  to  any  change  in  the  defen- 
dant's position. 

We  find  no  evidence  to  prove  thnt  the  plaintiff  waived  his 
rights  in  the  property  or  is  estopped  from  suing  for  partition. 

It  becomes  necessary  therefore  to  determine  the  issnea 
relating  to  the  alleged  joint  property  which  the  lower  Courfc 
has  left  undisposed  (f.  Before  dealing  «ith  the  claim  to  the 
remainder  of  the  property  in  suit  we  remand  the  case  to  the 
lower  Court,  under  Order  XLI,  Rule  25,  Civil  Procedure 
Code,  for  findings  to  be  given  on  if^sues  8  and  10  to  14. 

Case  remandetL 


No.  69. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 
LeRossignol. 

RAWEL  SISGH  AND  GURMUHH  SINGH - 
(Defendants)— APPELLANTS. 

Versus 

JAI  RAM— (Plalntiff)— RESPOND KN'T. 

Civil  Appeal  No.  3859  of  1917. 

Hindu  Law-  succession— khatris —whether  heir  is  excluded  by  reason 
of  lameness  or  by  reason  of  being  the  brother  of  the  viurderer  of  his  coiisins 
to  whose  property  he  claims  to  succeed. 

Held,  that  under  Hindu  Law  in  order  to  disqualify  the  heir  by  reason 
of  lameneHS,  it  must  be  shewn  that  the  lameness  is  congenital  and  is 
complete. 

Held  also,  that  the  heir  is  not  disqualified  from  succeeding  to  the 
propel ty  of  his  cousins  by  reason  of  bis  brother  having  been  their  mur- 
derer—notwithstanding that  he  and  his  brother  constituted  a  joint  Dindu 
family  ;  particularly  where  the  heir  was  a  minor  at  the  time  of  the  murder. 

And  that  the  maxun,  "  nemo  ex  sue  delicto  meliorem  suam  conditionem 
faeere  potest"  is  net  applicable  to  such  a  case. 

Second  Appeal  from  the  decree  of  C.  L.  Dioulas,  Esquire^  District 
Judge,  Jhelum,dalid  the'^lih  August  1917. 

D.  R.  Sawney,  for  Appellants. 

G.  C.  Naiang,  for  Respondent. 

(1)  (1898)  I.  L.  R.  26  Cat.  bl  (P  G.)  (.Muhammad  Imam  AU  Khan  v. 
Butain  Khan)^ 
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The  judgment  of  tlie  Court  was  delivered  by— 

LeRossioxol,  J. — The  following  is  the  pedigree  table  of  the    20tk  Nov.  1918, 
parties  in  this  case. 

AN'OKIIA. 


r  ■ '  ■  " 

Sukh  Raj. 
I 

1 

1 
Mukha  Singhs 
Mussammat 
Channuo. 

r 

Utlam  Singh. 

1 
Rawel  ?insh, 
defendant. 

1 

1 

Gur.-nuk!)  Singh, 
defoadant. 

I 

f 
Kesar  Singh. 

1 
Bishen  Singb, 

Afussammat 

Bhagwanti  = 

Jai  Ram, 

plaintiff. 

In  1911  Kesar  Singh,  Bishpn  Singh  and  their  mother 
Mussararaat  Chaunon  were  murdered  and  Uttam  Singh  was 
convicted  as  their  murderer  and  was  hanged.  Mussamraat 
Bhagwauti,  the  daughter  of  Mussammat  Channon,  in  the 
absence  of  her  brothers  succeeded  to  the  property  now  in  dis- 
pute and  remained  in  its  enjoyment  until  her  death  which 
took  place  shortly  before  the  institution  of  this  suit  where- 
upon the  defendants,  Gurmukh  Singh  and  Rawel  Singh,  both 
minors,  took  possession  of  the  property.  The  plaintiff,  who 
is  the  husband  of  Mussammat  Bhagwanti  deceased,  claims 
the  property.  His  suit  was  dismissed  by  the  first  Court,  but 
(he  learned  District  Judge  has  decreed  for  him  on  the  ground 
that  Kawel  Singh  being  the  son  of  the  murderer,  Dttam  Singh, 
is  disqualified  from  taking  the  succession  whilst  Gurmukh 
Singh  is  also  disqualified  by  the  reason  that  he  was  a  member 
of  the  joint  Hindu  family  constituted  by  him  and  Uttam  Singh 
and  Rawel  Singh  and,  therefore,  cannot  be  allowed  to  benefit 
by  the  murder  committed  by  a  member  of  the  family. 

The  parties  are  Hindu  Khatris  and   admittedly  are  govern- 
ed   by     their  personal   law,   and  even  if   the   case    of  Rawel 
Singh  fails,    plaintiff  in  order    to  achieve  success  must  show 
that  Gurmukh  Singh  is  disqualified.     On  behalf  of  the   appel- 
lants it  has  been  urged  before  us  that  under  Hindu  Law  the  son 
of  a  disqualified  heir  is  not  himself  disqualified  and  it  is  further 
pointed  out   that  under   Hindu   Law   a   son  has    a    right    of 
succession  independent  of  hi^  father.     But  these  are  considera- 
tions which  affect  only  the  case  of  Rawel  Singh   and  need  not 
bediscusseJ  at   this   juncture,    because   if  Gurmukh  Singh  has 
a  good  title,  he  would  exclade  the  plaintiff.     Now,  at   the  time 
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of  tlie  murder  Gurmukh  Singh  was,  and  is,  still  a  minor  and 
no  authority  has  been  cited  to  us  in  support  of  the  great 
extension  of  the  principle  "  nemo  ex  sue  delicto  meliarem  aiiam 
cur.ditionem  facere 'potest  "  on  which  the  learned  District  Judge 
has  based  his  rejection  of  Gurmukh  Singh's  claims.  For  the 
I'espondeut,  however,  it  is  urged  that  Gurmukh  Singh  is  dis- 
qualified to  take  the  succession  for  another  reason,  and  that  is 
that  he  is  congenitally  lame.  It  is  urged  that  in  the  plaint 
the  plaintiff  stated  that  Gurmukh  Singh  had  been  lame  from 
birth  and  that  this  allegation  was .  not  specifically  denied  by 
the  defendants,  but  having  seen  the  pleas  we  find  that  the 
paragraph  of  the  plaint  referred  to  was  generally  denied  and 
it  was  denied  further  that  Gurmukh  Singh  was  incapacitated 
according  to  Hindu  Law  from  taking  the  succession.  It  is 
unnecessary  for  us  to  determine  whether  the  lameness  which 
disqualifies  for  succession  according  to  Hindu  Law  must  be  a 
complete  lameness.  The  provision  is  one  which  is  lepugnant 
to  modem  ideas  of  justice,  but  such  authority  as  does  exist 
on  the  subject  requires  that  if  lameness  does  disqualify  an 
heir,  it  must  be  congenital.  The  finding  of  fact,  however, 
is  that  Gurmukh  Singh's  lameness  is  not  proved  to  be  con- 
genital and  this  is  a  finding  which  cannot  be  challenged  in 
second  appeal.  It  is  further  found  that  the  lameness  is  by 
no  means  complete,  for  with  the  assistance  of  crutches 
Gurmukh  Singh  attends  school  and  is  consequently  not  a 
hopelessly  infirm  creature.  For  these  reasons  we  hold  that 
Gurmukh  Singh  is  not  debarred  by  his  lameness  from  taking 
the  succession.  It  does  so  happen  that  he  benefits  by  the 
murder  committed  by  Uttam  Singh,  but  he  was  certainly  not 
a  party  to  the  murder  and  that  the  benefit  to  Gurmukh  Singh 
was  present  to  the  mind  of  Uttam  Singh  at  the  time  when  he 
planned  and  committed  the  murder,  is  in  the  highest  degree 
improbable'. 

For  these  reasons  we  accept  the    appeal    and    dismiss   the 
■uit  with  costs  throughout. 

Appeal  accepted- 
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No.  70. 

Before  Hon.  Mr.  Justice  Sliadi  Lai  and  Hon.  Mr. 

Justice  Wilberforce. 

BHAWANI  SHANKAR— (Plaintiff)— APPELLANT, 

Versus 

INDUSTRIAL  BANK  OF  INDIA,  Ltd.,  AND  ANOTHER— 

(  Defendants)— RESPONDENTS. 

Civil  Appeal  No.  520  of  1917. 

Indian  Companies  Act,  VI  of  1882,  section  136 — whether  a  suit  or  appeal 
can  proceed,  after  winding  up  order,  against  the  company  by  a  person  whose 
objection  to  attachment  of  a  property  has  been  rejected  by  the  executing  Court, 

llie  liquidator  of  the  defendant  Bank  attached  the  house  in  dispute 
in  execution  of  a  decree  against  one  K.  P.  The  plaintiff  preferred  an 
objection  to  the  attachment  on  the  ground  that  it  belonged  to  him.  His 
claim  was  rejected  by  the  executing  Court  and  he  therefore  brought  the 
present  suit  for  a  declaration  that  he  is  the  owner  of  the  house  by  purchase. 
His  suit  was  dismissed  by  the  first  Court  and  plaintifi  thereon  preferred  the 
present  appeal  to  the  Chief  Court.  Neither  for  instituting  the  suit  nor  for 
the  appeal  had  the  leave  of  the  liquidating  Court  been  obtained  ;  it  was, 
however,  urged  that  as  the  suit  was  a  mere  continuation  of  the  proceeding  on 
the  claim  petition,  which  was  a  defensive  proceeding,  no  leave  was  required. 

Held,  that  for  the  purpose  of  section  136  of  the  Companies  Act  of  1882, 
proceedings  in  execution  must  be  regarded  as  distinct  from  a  suit,  and  that 
the  plaintiff  could  not  therefore  commence  either  the  suit  or  the  appeal 
without  obtaining  the  leave  of  the  liquidating  Court. 

/.  L.  B.  16  Bom.  644  (1),  referred  to. 

62  P.  R.  1918  (F.  B.)  (2),  and  /.  L.  R.3S  Mad.  535  (3),  distinguished. 

First  Appeal  ffOhi  the  decree  of  Lala  Maya  Bhan,  Senior  Subordi- 
nate Judge,  Ludhiana,  dated  the  29th  May  1916. 
Jagaa  Nath  and  Hukam  Uhaud,  for  Appellant. 
Narinjan  Persbad,  for  Respondents. 
The  judgment  of  the  Court  was  delivered  by— 

bHADi  Lal,  J. — The  liquidator  of  the  Industrial  Bank  of  .  ,  _ 
India,  Limited,  which  is  now  being  wound  up  by  the  Court, 
attached  the  house  in  dispute  in  execution  of  a  decree  against 
one  Kamta  Pershad.  The  plaintiff,  Bhawani  Shankar,  pre- 
ferred au  objection  to  the  attachment  on  the  ground  that  the 
house  belonged  to  him.  His  claim  v/as  rejected  by  the  Court 
of  execution  ;  and  he  thereupon  instituted  the  usual  declaratory 
suit  which  has  also  been  dismissed  by  the  Subordinate  Judge. 

(1)  (1891J  /.  L  K.  16  Bom  644  {hkca-'das  v.  Dhanjisha). 

(2)  62  P.  R.  1918  J<\  B.\  (K.iskan  Singh  v.  Indintd^l  Bank  of  India), 
(3J  (10i3j  /.  L.  Ht  38  Mad.  535  {Krisiinapya  v.  A^al  Kha 
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This  appeal  has  been  preferred  against  the  judgment  of 
V'  '^abordinate  Judge  and  two  preliminary  objections  have 
bee.     aken  to  the  hearing  of  the  appeal  : — 

(1)  that  the  appeal  cannot   be  entertained   without   the 

leave  of  the  Court  conducting  the  liquidation,  as 
required  by  section  136  of  the  Indian  Companies 
Act,  VI  of  1882  ; 

(2)  that  the  appeal  is  barred  by  time. 

The   first  objection   is,  in  our  opinion,  well-founded  and 
ffinst  be   upheld.     Section  136  of   the   aforesaid    Act   provides 
that  when  a  winding-np  order   has  been  made,  no  suit  or  other 
legal  proceeding  shall  be  proceeded  with  or  commenced  against 
the  Company  except  by  leave  of  the  Court,  and  subject  to  such 
terms  as  the  Court  may  impose.     Now,  it  is  admitted  that  the 
leave  of  the  liquidation  Court  was    not  obtained   either  for  the 
pur]Dose  of  instituting  the    suit  or   for    preferring    this    appeal. 
Mr.  Jagan  Nath  for  the  appellant,   however,   nrguea   that    the 
suit  should  be  treated  as  a   continuation  of  the   execution  pro- 
ceedings; and  that  as  his  client  was   conducting  practically  a 
defensive  proceeding  in  the   Court  of  execution,  he  should  be 
deemed  to  be  a  defendant  within  the  purview  of  the  Full  Bench 
judgment  of  this  Court  (62,  P.  R.  1918)   (I),  and  is,  therefore, 
not  required  to  obtain  leave  for    any   defensive   proceeding  on 
his  behalf.     In  support  of  his   contention    that  the   suit  under 
Order  XXE,  rale  63  of  t^^e  Civil    Procedure    Code,    is  a    mere 
continuation  of  the  proceedings    on  a  claim-petition,   he  place.s 
his  reliance  upon  a  judgment  in  7.  L.  B,  XXXVIIl  Mai.,  635 
(2),  which  no  doubt  lays  down   that  all   alienations  during  the 
continuance  of  the  proceedings  originated  by  the  claim  petition 
till  the  disposal  of  the  suit  brought  under  Order  XKI,  rule  63, 
to  set  aside  the  order  passed  on  the   claim  petition  are  affected 
by  the  doolriue  of   Us  pendens.     Now,  that    maybe  sound  law 
80  far  as  the  doctrine  of  lis  leniens  is   concerned  ;  but,  in  view 
of  the  wording  of  section  130   of  the    Indian    Companies   Act, 
we  are  not  prepared  to  hold  that  a  regular  suit  brought  by   an 
unsuccessful  claimant  is  a  part  of  the   prococding  taken  by  the 
Court  of  execution  in  respect  of  an  objection  preferred  by  him. 
It   will    be  ub.served  that    the  language  of  the  section  draws  a 
distinction  between  suit  and  proceeding;  and  it  has  been  held 
by  the  Bombay  High  Court  in  I.  L   It.  XVI  Bom   6U  (3),  «hat 

(1)  02  P.  ^llMi*i  (F.  B.^  (k'Ulian  Singh  v.  Industrial  Dank  of  India). 

(2)  (1013jiPf~  It.  3^  Mad.  53.5  (Krisiinappa  v.  Abdul  Khadcr). 
(6)  (Ib'Jl;  I.  L.  /v.  IC  liy'-J.  014  {Ishvarda^  v.  Ulianjuhc.). 
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proceedings  in  execntion  are  regarded  as  distinct  from  the  suit 
for  the  purposes  of  this  section,  and  that  the  permission  given 
to  pi'oceed  with  a  suit  is  no  anthoritj  for  commencing  pro- 
ceedings in  execution  of  the  decree  passed  in  that  suit.  We 
must,  therefore,  hold  that  the  suit  instituted  by  the  plaintiff 
cannot  be  viewed  as  a  part  of  the  execution  proceedings,  and 
that  he  could  not  commence  either  the  suit  or  the  appeal 
without  obtaining  the  leave  of  the  Court  conducting  the  liquida- 
tion. 

As  regards  the  second  objection,  we  are  of  opinion  that 
sufficient  cause  has  been  shown  for  presenting  the  appeal  after 
the  prescribed  peiiod.  It  appears  from  the  plaint  that  the 
value  of  the  suit  was  assessed  by  the  plaintiff  at  Rs.  4,500,  and 
that  no  objection  was  taken  by  the  defendant  to  that  valuation. 
In  these  circumstances  the  plaintiff  was  justified  in  instituting 
his  appeal  in  the  District  Court,  aud  after  excluding  the  time 
spent  in  prosecuting  the  infructuous  appeal  the  appeal  pre- 
sented to  this  Court  is  within  time. 

In  view  of  our  decision  ou  the  first  objection,  we  dismiss 
the  appeal  with  costs. 

Appeal  dismissed. 


No  71. 

Before  Hon.  Mr.  Justice  LeRossignoL  and  Hon.  Mr, 

Justice  Marlineau, 

MUHAMMAD  RAMZAN  KUAN,  AND  OTHERS— 

(Plaintiffs)— APPELLA>;TS, 

Versus 
MUSSAMMAT  SARDAR  BEGAM    AKD  OTHERS— 
(Defexdan  rs) —RESPON  DENTS. 
Civil  Appeal  No.  424  of  1915. 

Citil  Procedure  Code,  Act  V  of  1S03,  schedule  II  paras,  20  and  21— 
whether  an  awird  m  ide  after  lung  delay  and  under  suspicious  circumstances 
should  be  ordered  to  be  filed -period  allowable  for  making  an  award— right 
of  either  party  to  call  upon  the  arbitrators  to  make  an  award  or  renounce 
their  appointment. 

Held,  that  it  would  not  bo  in  consonarice  with  either  equity  or  law  to 
direct  the  filing  of  an  award  which  had  not  been  promulgated  till  17th  March 
1910  (the  agreement  to  submit  to  arbitration  having  been  made  in  July  1905) 
and  would  probably  not  have  been  made  at  all  but  for  defendant's  agent 
having  brought  a  criirinal  complciut  against  one  of  the  arbitratora  oa  that 
date. 
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Held  also,  that  the  period  of  time  which  should  be  allowed  to  arbitrators 
for  issuing  iheir  award  is  a  matter  which  must  be  decided  with  reference  to 
the  facts  of  each  case  and  that  it  is  always  open  to  either  party  to  call  upon 
the  arbitrators  either  to  give  their  award  or  to  renounce  their  appointment. 

First   appeal  from   the   decree  of  H.  F.  Forbes,    Esquire,   District 
Jitdge,  Lahore,  dated  thft  Wth  May  1914. 

Moti  Lai,  for  Appellants. 
Badr-ud-Din  Kureshi,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by— 
Uk  Bee   1918  LeRossignol,  J. — This  appeal  arises  out  of  an  application 

under  Order  XX  of  the  second  schedule  to  the  Code  of  Civil 
Procedure  to  have  an  award,  made  on  a  reference  to  arbitration 
without  the  intervention  of  the  Court,  filed  in  Court  and  a 
deoree  passed  in  accordance  therewith.  The  following  pedigree- 
table  will  explain  the  relationship  between  the  parties : — 

MUHAMMAD  KHAN. 
\ 

r ^ 

Fazal  Dad  Khan  Rarazan  Khan, 

I  plaintiff  1. 

1 

r ^ 

Muhammad  Afzal,  Mussammat  Wazir 

married :—  Begum,  plaintiff  2. 

1.    Mussammat  Zainab,  plaintiff  4  ;    2.    Mussammat  Sardar  Begam 

defendant  1. 


Muhammad  Iqbal, 
plaintiff  3. 


f 


Mussammat  Kamr-un-Nisa,  Mussammat  Aisha, 

defendant  2.  defendant  3. 

Ramzan  Khan  and  Muhammad  Afzal  were  disputing  con- 
cerning their  joint  property  during  the  lifetime  of  Muhammad 
Afzal  and  on  the  death  of  the  latter  in  order  to  put  an  eud  to 
those  disputes  the  parties  signed  a  reference  to  arbitration  on 
the  11th  June  1905,  Owing,  however,  tj  the  resignation  of 
one  arbitrator  that  refei'ence  proved  abortive  and  a  fresh  one 
was  signed  on  the  28th  July  1905  by  which  Mubarik  Ali  Shah 
and  Chaudhri  Barkat  Khan  were  appointed  arbitrators  with 
Pir  Sardar  Shah  as  umpire.  The  District  Judye  dismissed  the 
suit  on  the  grounds  that  the  minor  defendants,  Mussammat 
Karaar-un-Nisa  and  Mussammat  Aisha,  were  not  properly  re- 
presented in  the  reference  to  arbiir.ition  inasmuch  as  their 
mother,  Mussammat  Sardar  Begam,  was  not  their  legal  guardiau ; 
Becondly,  that  the  reference  was  not  acted  upon ;  and  thirdly, 
that  the  arbitrators  were  guilty  of  misoondaot. 
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Although  the  reference  to  arbitration,  as  stated  above,  is 
dated  the  28th  July  i905  the  award  is  dated  the  let  March 
1910,  but  from  the  statement  of  Mubarik  Ali  Shah  it  is  doubt- 
ful whether  the  award,  though  purporting  to  have  been  written 
on  the  let  of  March  1910,  was  announced  to  the  parties  before 
the  17th  March  1910.  We  have  been  through  the  proceedings 
of  the  arbitrators  and  find  that  by  January  1906  the  arbitrators 
had  practically  concluded  their  inquiry.  After  that  date  the 
parties  resorted  to  litigation  and  the  arbitrators  did  nothing 
more  till  December  190S  when  in  the  absence  of  the  respon- 
dents, who  i-efused  to  attend  the  proceedings,  tliey  recorded 
two  further  statements  and  closed  the  proceedings.  Even  then 
they  issued  no  award.  In  March  1909  they  purchased  a  stamp 
paper  evidently  at  the  instance  of  the  appellant  but  even  then 
they  failed  to  raalje  their  award  and  no  further  step  was 
taken  by  them  till  apparently  the  17th  March  1910  when  the 
award  was  issued  and  it  is  a  significant  fact  that  the  arbitrators 
were  aroused  to  action  just  at  the  time  when  proceedings  of 
a  criminal  nature  were  taking  place  between  the  plaintiffs* 
arbitrator,  Mubarik  Ali  Shah,  and  Sardar  Khan,  the  respon- 
dents' attorney,  and  it  is  a  striking  circumstance  that  the  date 
on  which  the  award  was  promulgated  was  the  very  date  on 
which  one  Mania  Bakhsh  with  whom  was  associated  Sardar 
Khan  brought  a  criminal  complaint  against  Mubarik  Ali  Shah. 

With  regard  to  the  District  Judge's  finding  that  the  minor 
defendants  were  not  properly  represented  in  the  reference  to 
arbitration  one  only  of  them,  Mussammat  Kamar-un-Nisa,  has 
raised  this  objection  through  a  guardian  ad  litem,  Jahangir. 
Although  her  mother  was  not  a  natural  guardian  according  to 
Muhammadan  Law,  it  appears  that  at  the  time  no  such  natural 
guardian  was  in  existence  and  the  action  of  the  mother  on 
behalf  of  her  minor  child,  we  should  hold  in  such  circumstan- 
ces, bound  the  minor,  for  it  is  obviously  and  manifestly  to  the 
advantage  of  the  minor  that  a  claim  in  which  she  was  interested 
should  be  decided  by  an  honest  arbitration  rather  than  by 
resort  to  the  Courts. 

With  regard  to  the  finding  that  the  reference  was  not 
acted  upon,  we  have  no  doubt  that  for  some  time,  at  any  rate, 
the  reference  was  acted  upon.  The  parties  were  represented 
before  the  arbitrators  and  a  certain  amount  of  inquiry  was 
made  by  the  latter,  but  it  seems  that  after  January  1906 
neither  the  arbitrators  nor  the  respondents  were  anxious  to 
proceed  with  the  arbitration.  What  period  of  time  should  be 
I^Uowed  to    arbitrator.-)    for   issuing    their    award    is  a  matter 
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which  must  be  decided  with  reference  to  the  facts  of  each 
case  and  it  is  always  open  to  either  patty  to  call  upon  the 
arbitrators  either  to  give  their  award  or  to  renoanca  their 
appointment.  In  this  case  it  appears  to  us  there  has  bean  an 
unreasonable  amount  of  delay  and  that  the  arbitrators  at  one 
time  were  not  anxious  to  complete  their  proceedings  and  we 
must  regard  with  great  suspicion  the  circnmstauce  that  the 
issue  of  the  award  after  a  long  period  of  inactivity  on  the  part 
of  the  arbitrators  synchionized  with  a  dispute  between  ^lubar'.k 
Ali  Shah  and  Saidar  Khan,  the  attorcey  of  ilusi-airmai  Saidar 
Begam,  In  such  circumstances  we  cannot  bnt  hold  that  the 
interests  of  Mussaramat  Sardar  I^egam  were  likely  to  be  pre- 
judiced by  the  quarrel  between  ilubarik  Ali  Shah  aud  Sardar 
Khan  and  taking  all  the  circumstances  into  consideration  we 
cannot  re^rard  Mabarik  Ali  Sbah  as  a  fair  and  disinterested 
arbitrator  in  the  case. 

For  these  reasons  we  do  not  think,  that  it  would  be  in 
consonance  with  either  equity  or  the  law  to  direct  the  filing 
of  the  award  and  we  dismiss  the  appeal  with  cost^. 

Appeal  dismissed. 


No.  72. 

Before  Hon.  Air.  Jii^stice  LeRossignol  and  Hon.  Mr. 
Justice  Wilberforce. 

BAHAR  KHAN  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versua 

KISHhN  CHAiVD  AND  OTHERS-(Uefendaxts)— 
RESPONDENIS. 
Civil  Appeal  No.  715  of  1915. 

Custom— alienation—estoppel  -suit  for  possession  after  dcathof  alienors 
—whether  fact  that  plaintiffs  cultitated  a  portion  of  the  land  sold,  as  tenanti 
of  the  tendee,  operates  as  an  estoppel. 

In  1S78  one  S.  K.  and  Bibi  S.  his  sister  in-law  jointly  sold  59  kanals 
IS  marlas  of  \&Tidi.  Bibi  S.  died  in  1908  and  S.  K.  predeceased  her.  The 
reversioners  brought  the  present  suit  for  possession.  It  appeared  that  tho 
plaintifls,  during  tho  lifetimo  of  Bibi  S.,  cultivated  a  portion  of  tho  land 
sold  to  the  vendee  as  tenants  of  tho  latter. 

Ileld,  that  the  plaintiffs  were  not  estopped  by  reason  of  cultivating  a 
portion  of  the  land  as  tenants  of  the  vendees  during  Iho  lifclirco  cf  cue  of 
the  vendors. 
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Second  Appeal  from  the  decree  of  M.  L.  Waring,  Esquire, 

District  Judge,  Hoshiarpur,  dated  tkeSth  December  1914. 

Umar  Bakh.sh,  for  Appellants. 

Tek  Chand,  for  Respondents. 

The  jadgment  of  the  Coarfc  was  delivered  by— • 

LeRossionol,  J.— This  was  a  suit  by  reversioners  for  ^^^  -D^c  1918. 
possession  of  land,  69  kanals  18  marals  in  area,  which  was 
sold  in  1878  by  Sultani  Khan  and  Bil)i  Sahiba,  his  sister-in- 
law,  jointly.  Bibi  Sahibu  died  in  December  1903  and  Soltani 
Khan  had  predeceased  her.  The  Courts  below  have  dismissed 
the  suit  holding  that  as  the  plaintiffs  during  the  lifetime  of 
Bibi  Sahibu  cultivated  a  portion  of  the  land  sold  to  the  ven- 
dees, as  tenants  of  the  vefidees,  that  circnrastance  taken 
together  with  35  years'  silence  estopped  the  plaintiffs  from 
challenging  the  sale. 

The  plaintiffs  come  here  in  second  appeal  ;  and  though 
we  cannot  agree,  inasmuch  as  during  the  lifetime  of  Bibi 
Sahibu  the  plaintiffs  could  not  sue  for  possession,  that  culti- 
vation by  them  as  tenants  of  part  of  the  land  operates  as  an 
estoppel  against  them,  still  we  hold  that  the  appeal  must  fail, 
for  from  the  evidence  on  the  record  it  is  quite  clear  to  us  that 
the  sale  was  for  consideration  and  necessity.  The  considera- 
tion for  the  sale  consisted  of  an  earlier  mortgage,  the  interest 
on  that  mortgage  and  a  bond,  registered,  of  1874  for  Rs.  28v) 
That  bond  itself  arose  out  of  an  earlier  bond  of  1868  and  that 
again  was  based  upon  an  earlier  bond,  registered  also,  of  1865. 
Moreover  we  find  that  the  mutation  in  1883  was  attested  by 
Amir  Khan,  who  was  father  of  some  of  the  plaintiffs  and 
brother  of  others. 

For  these  reasons  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  73. 

Before  Hon.  Mr.  Justice  LeRosHignol  and  Hon,  Mr. 
Justice  Martineau. 
MUSSAMMAT  RAHMUN  AND  OTHERS— (Dependants)— 
APPELLANTS, 
Vera^is 
MDSSAMMAT  HTJSAl!^  BI— (PLAiJiTrFP)-MUSSAMMAT 
GBULAM  BI  AND  OTHBRS—COkpemdants)— 
RESPONDENTS. 
Civil  Appeal  No.  29-33  of  19U. 
Guardians  aid  Wards  Act,  Vlll  of  1890,  sections  7,  29,  47  and  43— 
finality  of  order  appointing  a  guardian— sale  by  certificated  guardian  with 
■permission  of  Court,  unless  obtained  by  fraud,  confers  good  title. 
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Held,  that  an  order  appoiDtinga  guardian  is  final  (subject  to  any  order 
passed  in  appeal)  even  if  it  was  made  under  a  misapprehension  of  the  fact? 
of  the  case— ride  section  48  of  the  Guardians  and  Wards  Act. 

Ilcld  nhr^,  that  a  sale  by  a  certificated  guardian  of  the  property  of  his 
ward,  with  the  permission  of  tbe  Court,  transfers  a  good  title  to  the  vendee, 
unless  the  Court's  permission  was  obtained  by  fraud. 

^^  Indian  Ca^es  810  (1),  7.  L.  R.  5  Cal,  363  (2),  and  7.  L.  R.  11  Cal. 
379  (P.  C.)  (Z),  referred  to. 

Second  Appeal  from  the  decree  of  Lieutenant-Colonel  C.  P. 
Egerton,  District  Judge,  Raioalpindi,  dated  the2\st  October  1914. 

Govind  Das  and  Parduman  Das,  for  Appellants. 

Nand  Lai,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 
9th  Dec,  1918.  Martineau,  J. — The  plaintiff  Husain  Bi    has  sued  for   her 

share,  by  the  Mnhammadan  Law,  in  two  houses  and  some  Knd 
left  by  her  father  Karara  Bakhsh.  Tbe  first  Court  gave  her 
a  decree,  which  the  learred  District  Jndge  has  upheld.  A 
second  appeal  has  been  preferred  to  this  Court  by  three  of  the 
defendants  in  regard  only  to  one  house,  which  has  been 
designated  as  honse  A. 

This  house  was  sold  on  the  19th  August  1901,  after  the 
deaths  of  Karam  Bakhsh  and  his  son  Allah  Bakhsh,  by  the 
latter's  widow  Ghulam  Bi  (defendant  1),  who  had  on  the 
21st  July  1900  been  appointed  by  the  District  Judge  to  be 
guardian  of  the  persons  and  property  both  of  her  own  sons 
and  of  the  plaintiff  and  Nur  Jan,  who  were  Allah  Bakhsh's 
half  sisters.  The  sale  was  effected  for  Rs.  1,000  in  favour  of 
defendant  5,  who  sold  the  house  on  the  '.6th  September  1901 
to  defendant  6  and  the  father  of  defendants  7  and  8,  and 
defendant  6  sold  his  share  in  1909  to  defendants  9,  10,  11. 
The  appellants  in  this  Court  are  defendants  8,  9  and  II. 

The  plaintiff  contests  the  validity  of  the  sale  effected  by 
her  guardian  Ghnlam  Bi  in  1901,  on  the  ground  that  there 
was  no  necessity  for  it.  Ghulam  Bi  had  obtained  the  per- 
mission of  the  District  Judgre  to  sell  the  house  on  the  9th 
February  1901,  and  the  first  Court  found  that  she  had  the 
benefit  of  the  minors  in  view,  but  instead  of  dismissing  the  suit 
in  regard  to  this  house  it  pnssed  a  decree  for  the  whole  of  the 
property  claimed  without  giving  any  reasons  for  so  doing. 

(It  (1P14>  ?5  Tndion  Caxcx  P>]0  (JnduNath  v.  Tarak  Chandra). 

(2)  (1879,  T.L.  n  5  Cnl.  363  'StkhprChundv.  Dulputty  Singh). 

(3)  (1H84)  7.  fj.  R.  11   Cal.  379   (333)  (P.  C.)  (Gangapershad  Sahtt   v, 

Maharani  Bibi). 
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The  lower  Appellate  Court  finds  that  the  District  Judge's 
permisBioQ  for  the  sale  was  given  in  consequence  of  a  mis- 
representation on  the  part  of  Ghulam  Bi.  In  her  application 
of  the  I9fch  February  1900  for  being  appointed  guardian  of 
the  minors  Ghulam  Bi  described  the  plaintiff  and  Nur  Jan 
as  the  daughters  of  Allah  Bakhsh  (her  hasband)  ani  in  the 
order  appointing  her  as  guardian  the  District  Judge  spoke  of 
her  as  being  the  mother  of  the  miuors,  and  said  that  no  one 
could  ba  a  better  guardian  than  the  mother.  The  lower 
Appellate  Court  concludes  that  the  District  Judge  was  misled 
by  Ghulam  Bi  wrongly  representing  herself  to  be  the  mother 
of  the  minors  Husaiu  Bi  and  Nur  Jan,,  and  that  if  he  had  not 
been  misled  he  would  not  have  appointed  her  to  be  their  guar* 
dian.  The  Court  has  therefore  held  that  the  order  appoint- 
ing her  as  guardian  and  the  order  sanctioning  the  sale  of  the 
house  were  obtained  by  misrepresentation,  and  that  chere 
was  thus  no  valid  permission  for  the  sale.  On  this  ground 
it  has  maintained  the  first  Courts'  decree. 

The  lower  Appellate  Court  has,  however,  overlooked  an 
important  document  on  the  file  of  the  guardianship  case, 
namely  an  application,  dated  the  29th  April  1900,  which 
Ghulam  Bi  put  in  on  the  9th  Juae  19)0,  in  which  she  asked 
that  she  might  be  appointed  guardian  of  her  sons  and  of  her 
kusband'a  sisters.  This  shows  that  she  can  have  had  no  inten- 
tion of  deceiving  the  Court.  Although  it  has  not  been  ex- 
plained why  she  described  Hasain  Bi  and  Nur  Jan  in  her 
first  application  as  the  daughter^  of  Allah  Bakhsh,  and  not  as 
her  sisters-in-law,  it  is  very  probable  that  the  reason  was  that 
they  had  been  living  with  her  and  Allah  Bakhsh  and  had  been 
treated  by  them  as  though  they  weie  their  own  daughtei's. 
It  is  at  any  rate  clear  from  the  application  which  she  made  on 
the  9th  June  1900  that  no  fraad  was  committed  by  her.  The 
District  Judge  had  also  before  him,  when  he  appointed  Ghalam 
Bi  to  be  the  guardian  of  the  minors,  the  written  statement  of 
the  collaterals  of  Kax'am  Bakhsh  in  which  they  referred  to 
Husain  Bi  and  Nur  Jan  as  Karam  Bakhsh's  daughters. 

Even  if  what  was  said  by  Ghulam  Bi  in  her  second  appli* 
eation  and  by  the  collaterals  in  their  written  statement  escaped 
the  notice  of  the  District  Judge  in  1 900,  and  he  was  misled  by 
Ghulam  Bi's  first  application  and  thought  that  Husaiu  Bi 
and  her  sister  were  Ghulam  Bi's  daugliteis,  tliis  would  not 
afftiot  the  validity  of  the  appointment  of  Ghalam  Bi  as  guar- 
dian.    It  is  to  be  observed  that   Karam    Bakhsh's   collaterals 
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had  not  discriminated  between  Grhulam  Bi's  children  and  the 
children  of  Karam  Bakhsh,  bat  objected  to  Uhulam  Bi  being 
appointed  guardian  of  the  property  of  any  of  them,  and  it  is 
doubtful  whether  if  the  judge  had  known  that  Husain  Bi  and 
Kur  Jan  were  not  Ghulam  Bi's  daughters,  but  her  aisters-in- 
law,  he  would  have  passed  a  different  order.  But  in  any  case 
the  appoiutmeut  of  Ghulam  Bi  as  guardian  would  hold  good, 
as  section  IS  of  Act  VIII  of  1890  provides  that  an  order  made 
under  the  Act  shall  be  final  (subject  to  any  order  that  may  be 
passed  by  the  High  Court  in  appeal  or  revision)  and  shall 
not  be  liable  to  be  contested  by  sait  or  otherwise. 

Further,  the  order  of  the  9th  February  1901,  by  which 
Ghnlam  Bi  was  given  permission  to  sell  the  house,  was  not 
the  result  of  any  fraud,  and  was  a  valid  order,  it  was  held  in 
25  Indian  Oases  810  {1),  that  a  sale  by  a  certificated  guardian 
of  the  property  of  his  ward  with  the  permission  of  the  Court 
transfers  a  good  title  to  the  vendee  unless  the  Court's  per- 
mission was  obtained  by  fraud,  and  a  similar  view  was  taken 
in  /.  L.  B.  V  Gal.  363  (2),  and  by  the  Privy  Council  in 
I.  L.  li.  XI  Gal.  379  at  page  383  (3).  The  case  of  the  appel- 
lants is  all  the  stronger  as  they  are  not  the  original  pur- 
chasers from  the  guardian. 

Following  the  authorities  mentioned  above  we  hold  that 
the  plaintiff  cannot  impeach  the  sale  which  was  effected  by 
her  guardian  with  the  permission  of  the  Court,  and  that  the 
claim  for  a  share  in  house  A  therefore  fails. 

We  accept  the  appeal  and  modify  the  decree  so  far  as 
tro  dismiss  the  claim  for  a  share  in  house  A,  the  decree  for  the 
reat  of  the  property  in  suit  being  maintained.  The  plaintiff 
will  pay  the  appellants'  costs  throughout 

Ap^teal  accepted. 


(1)  (1911)  2o  Jivlian  ('aten  «10  (Judu  Nulh  v.  Tark  CInindra). 

(2)  (1879)/.  L./e  5  Cut  SO'i  (Sikhei  Clnind  \.  DtdpuUy  Singh). 

{3}  (1884)7.  L.«.  11  Cat.  37'J  (383)  (P.C.)  '(Jangapershad  Saku  v. 
Maliarani  liibi). 
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No.  74. 

Before  Hon.  Mr.  Justice  Sltodi  Lai. 
AMHITSAR  NATION^AL  BANKING  COMPANY,  Ltd., 
^IN  LIQUIDATION)— (Defendant)— APPELLANT, 
Vereua  . 
FAZL  ILAHI—(Plai\tiffj— RESPONDENT. 
Civil  Appeal  No-  2309  of  1918. 
Civil  Procedure  Code,  Act   V  of  1903,   ieclion  11,  explanation  4  and 
order  8,  rule  6 — res  judicata— if /wi/ier   omisaion  to  claim  set  off  in  defence 
bars  subseqiient  claim  to  the  same. 

The  Liquidator  of  the  Amritsar  National  Banking  Coy.  sued  the  plaintifi- 
respondent  for  recovery  of  lis.  2,000  ;  the  latter  set  up  the  defence  that  he 
was  not  liable  to  pay  the  money  until  the  Bank  had  returned  to  him  certain 
goods  deposited  with  it  by  way  of  security.  This  defence  was  accepted  by 
the  Court  and  tiie  claim  rejected.  The  plaintiff  then  asked  the  Liquidating 
Judge  to  adjudicate  upon  his  claim  for  recovery  of  the  goods  or  of  the  price 
thereof  and  the  qasstion  arose  whether  the  plaintiff's  omission  to  claim  a 
set  off  in  the  regular  suit  against  him  operated  as  a  bar  to  his  present  claim. 
Ueld,  that  plaintiff  was  under  no  obligation  to  avail  himself  of  the  right 
of  claiming  a  set  off  imder  order  8,  rule  6,  of  the  Code  of  Civil  Procedure 
and  his  present  claim  was  consequently  not  barred  under  section  11  explana- 
tion 4  or  any  other  law. 

/,  L.  R.  21  All.  129  (1),  distinguished. 

Miscellaneous  first  appeal  from  the  order  of  N,  H,  Frenter,  Esquire, 
Liquidation  Judge,  Lahorby  dated  the  20th  May  iyl8. 

S.  K.  Mukerji,  OflBcial  Liquidator,  for  Appellant. 

Abdul  Rashid,  for  Rebpondeiit. 

The  judgmeut  of  the  leai'ued  Judge  was  as  follows  j — 

Shadi  Lal,  J. — The  respondent  Fazl  llahi  in  answer  to  a  \Sth  Dec.  '918. 
suit  brought  against  him  by  the  liquidator  of  the  Amritsar 
National  Banking  Company,  Limited,  for  the  recovery  of 
K.S.  2,060,  set  up  the  defence  that  he  was  not  liable  to  pay  the 
money  until  the  Bank  had  returned  to  him  12  boxes  of  goods 
placed  by  him  in  deposit  with  the  Bank  by  way  of  security, 
and  valued  the  goods  at  Ra.  5,574i.  This  defence  was  accepted 
by  tbe  Coui*t  of  the  Subordinate  Judge,  Allahabad,  before 
whom  the  suit  came  up  for  iinal  adjudication,  and  the  claim  of 
the  Bank  was  rejected  It  is  to  be  observed  that  Fazl  Ilabi 
did  not  claim  a  set  off,  and  consequently  no  decree  could  be 
passed  in  his  f avoui-. 

He  has  now  asked  the  Liquidation  Judge  to  adjudicate 
tipon  his  claim  for  the  recovery  of  the  goods  or  of  the  price 
thereof;  and  the  question  for  determination  is  whetlier  hia 
omission    to  claim  set  off'  in  the  regular  suit  instituted   acrainst 


.(1)  (1902)  1.  L.  R.  21  All.  429  (P.  C.)  {Sri  Gopal  \\  tirthi  6ingh). 


igg  crviL  judgments-No.  76.  I  record, 


him  at  Allahabad  operates  as  a  bar  to  his  present  claim.  Now, 
Explanation  4  to  section  1 1 ,  Civil  Procedure  Code,  lays  down 
that  any  matter  which  might  and  ought  to  have  been  made 
the  ground  of  defence  or  attack  in  a  former  suit  shall  be 
deemed  to  have  been  a  matter  directly  and  substantially  in 
issue  in  such  suit.  A  reference  to  the  provisions  of  order  VIII, 
rule  6,  which  deal  with  set  off,  leaves  no  doubt  that  the 
defendant  may  claim  a  set  off,  and  in  that  case  his  written 
statement  shall  be  treated  as  a  plaint.  But  he  was  under  no 
obligation  to  avail  himself  of  the  right  to  claim  set  off  conferred 
by  that  rule ;  aud  I  cannot,  therefore,  hold  that  he  is  precluded 
by  any  law  from  claiming  the  amount  due  to  him.  The  judg- 
ment in  I.  L.  R.  XXIV  All.  429  (1),  deals  with  a  different  set 
of  facts  and  has  no  relevancy  to  the  point  befoi'e  me.  In  that 
case,  a  mortgagee  brought  an  action  upon  his  mortgage  deed 
aud  impleaded  a  prior  mortgagee  as  a  defendant  to  the  suit. 
The  latter  made  no  defence  and  did  not  claim  to  have  his 
prior  charge  redeemed.  In  a  subsequent  suit  brought  by  him 
to  enforce  the  prior  charge  their  Lordships  of  the  Privy  Council 
held  that  the  suit  was  barred  by  Explanation  II  of  section  13 
of  the  old  Civil  Procedure  Code.  It  seems  to  me  clear  that  it 
was  the  duty  of  the  prior  mortgagee  to  put  forward  his  mort- 
gage as  a  defence  to  the  action  brought  by  the  puisne  mortgage 
aud  I  do  not  see  how  the  decision  in  that  case  can  be  cited  to 
defeat  the  claim  of  the  present  respondent , 

1  accordingly  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  75. 

Before  Hon.  Mr.  Justice  Skadi  Lai  and  Hon.  Mr. 
Justice  Martineau. 
SRI  RAM— (Plaintiff)- APPELLANT, 
^  Versus 

DELHI  ELECTRIC  TRAMWAYS  AND   LIGHTING  COY., 

—(Deklndant)  — RESPONDENT. 

Civil  Appeal  No.  861  of  1915. 

Damages— amount  of— principles  in  estimating— where  plaintijlf  mas 
injured  in  a  collision,  the  result  of  defendant's  negligence. 

The  plaiutiff  while  travoliiug  as  a  passenger  iu  one  of  defeudaut't-  tram- 
cars  liad  his  leg  crushed  in  a  collision  between  that  car  aud  another  cur, 
bclongiiig  to  the  defendant,  the  result  of  the  latter's  negligence. 

(1)  (1902J  I,  L  R.  24  AIL  429  (P.  C.)  {Bri  Gopal  v.  IHrlhi  Htngh). 
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Held,  that  the  injured  person  is  entitled  to  damages  for  personal 
suffering  and  for  loss  of  enjoyment  of  life,  also  to  actual  pecuniary  loss 
resulting  to,  and  the  expenses  reasonably  incurred  by,  him.  If  he  is  engaged 
in  a  profession,  trade  or  other  occupation,  he  must  be  compensated  for  the 
probable  future  loss  by. reason  of  incapacity  or  diminished  capacity  to  work. 

Held  also,  that  in  assessing  damages  ai'ising  from  the  probable  loss  of 
future  income  the  plaintiff's  average  earnings  form  the  natural  basis,  but  at 
the  same  time,  such  contingencies  as  the  nature  of  the  income  and  the  like- 
lihood of  its  continuance  and  the  probable  duration  of  the  plaintiff  s  life 
apart  from  the  accident,  must  be  considered. 

•      28  L.  T.  735  (1),  and  5  Q.  B.  V.  78  (?),  referred  to. 

First  Appeal  from  the  decree    of  G.  L.    Dimdas,  Esquire,   Bistrici 
Judge,  Delhi,  dated  the  \ith  December  19!4. 

Santanam  and  Tara  Chand,  for  Appellant. 
Moti  Sagar  and  Raj  Narai'n,  for  Respondent. 

The  jndf^ment  of  the  Court  was  delivered  by — - 

Shadi  Lal,  J. — The  action,  which  has  given  rise  to  this  17^^  D«c.  1918. 
appeal,  was  bronght  by  the  plaintifE  Sri  Ram  for  the  recovery 
of  damages  for  personal  injuries  caused  to  him  by  the  defen- 
dant's negligence.  It  is  beyond  dispute  that  on  the  evening 
of  the  12tli  February  1914,  while  the  plaintiff  was  travelling 
as  a  passenger  in  one  of  the  defendant  Company's  tram  cars, 
a  collision  took  place  between  that  oar  and  another  car  belong- 
ing to  the  company,  with  the  result  that  the  plaintiff's  right 
leg  was  crushed.  He  was  at  once  taken  to  the  Civil  Hospital 
where  the  Civil  Surgeon  Colonel  Melville  considering  that 
amputation  was  necessary  performed  an  operation  and  out  off 
the  leg  a  few  inches  ab  ove  the  knee-joint. 

The  learned  District  Judge  finds  that  *■  in  addition  to  the 
"  injury  to  the  tibia  there  was  serious  injury  to  the  hip-joint 
"  which  will  probably  prevent  the  plaintiff  from  making  any 
"  use  of  an  artificial  limb,  and  has  already  caused  bim  long 
"  continued  pain."  After  'examining  the  evidence  to  which 
our  attention  has  been  invited  hy  the  learned  counsel  on  both 
sides  we  find  no  adequate  ground  for  dissenting  from  this  con- 
clusion. It  is  plain  that  on  account  of  the  defect  in  the  ■ 
stump  and  the  injury  to  the  hip-joint  the  plaintiff  cannot  use 
an  artificial  leg,  and  that  he  must  remain  a  cripple  for  the 
rest  of  his  life  Mr.  Moti  Sagar  for  the  defendant  contends 
that  if  the  plaintiff  had  adopted  proper  precautions  and  treat- 
ment, he  might    have  been  in  a  position  to  use  a   wooden  leg. 

(1)  (1873)  28  L.  T.  735  {Potter  v.  Metropolitan  Railway  Coy.). 

(2)  (1879)  5Q.B.  D.  78  (Phillips  v.  London  and  Sotith  Western  Railway 
■       Coy.). 
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This  contention  is  based  upon  the  evidence  of  Major  Corry, 
who  admittedly  did  not  examine  the  plaintiff,  and  receives 
no  support  from  other  medical  evidence  upon  the  record.  The 
injured  man  was  taken  at  once  to  the  hospital,  admitted  as  an 
indoor  patient,  and  treated  by  the  Civil  Surgeon  Colonel  Melville. 
He  remained  in  the  hospital  until  the  20th  March  when  he  was 
discharged.  Major  Corry  himself  admits  that  the  Civil  Sur- 
geon is  responsible  for  the  treatment  of  the  indoor  patients, 
and  that  the  plaintiff  could  not  "  have  obtained  better  treat- 
"  ment  than  Colonel  Melville."  We  consider  that  the  plaintiff 
did  everything  which  a  reasonable  person  in  his  position  could 
be  expected  to  do,  and  we  see  no  substance  in  the  charge  of 
contributory  negligence. 

The  trial  Judge  finds  that  the  accident  was  the  result  of 
the  defendant's  negligence,  and  this  finding  has  not  been  chal- 
lenged before  us.  The  dispute  is  confined  to  the  amount  of 
damages.  The  plaintiff  claimed  Rs.  20,000  but  the  Court 
allowed  him  altogether  Rs.  8,500,  namely  2,500,  for  "  pain 
"iw^mm  expenses"  and  Rs.  6,^00  for  probable  diminution  of 
income.  Both  the  parties  are  dissatisfied  with  this  award. 
The  plaintiff  has  appealed  claiming  the  full  amount,  while  the 
defendant  has  preferred  cross-objections  asking  this  Court  to 
reduce  the  amount  to  Rs.  5,00'. 

The  principles,  which  guide  the  Court  in  estimating  dam- 
ages in  a  case  of  this  kind,  are  well  established  and  do  not 
admit  of  any  controversy .  The  injured  person  is  entitled  to 
damages  for  personal  suffering  and  for  loss  of  enjoyment  of 
life,  and  also  to  actual  pecuniary  loss  resulting  to,  and  the 
expenses  reasonably  incurred,  by  him.  If  he  is  engaged  in  a 
profession,  trade,  or  other  occupation,  he  must  be  compensated 
for  the  probable  future  loss  by  reason  of  incapacity  or  dimin- 
ished Capacity  to  work. 

Now,  with  reference  to  the  first  head  of  damages  the  facts 
which  emerge  fix)m  the  record  are  that  the  plaintiff  is  perma- 
nently deprived  of  the  use  of  one  leg,  that  he  suffered  extreme 
pain  during  the  period  of  five  weeks  when  he  was  in  the 
hospital,  and  that  he  suffered  some  pain  even  after  his  dia- 
charge  from  the  hospital.  He  is  unable  to  go  about  with  the 
aid  of  crutches,  and  stands  in  need  of  a  dooli  which  costs  him 
Rs.  20  per  month.  Having  i^gard  to  these  facts  and  to  the 
loss  of  enjoyment  of  life  (the  plaintiff'  being  only  twenty-nine 
at  the  time  of  the  accident)  we  aie  of  opinion  that  the  amount 
of  Ra.  2,500  allowed  by  the  District  Judge  iB  inadequate ;  and 
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though  it  18  impossible  to  arrive  at  an  exact  figure,  we  oouaider 
that  Rs.  4,uOJ  should  be  regarded  as  a  fair  oompeasatio  i  tor 
the  pain,  inoonvenieuoe,  loss  of  eujoyment  of  life,  and  tue  aorual 
pecuniary  loss,  caused  to  him  by  the  wrongful  hoc  of  the 
defendant.  ^ 

In  assessing  damages  arising  from  the  probable  loss  of 
future  income  the  plaintiff's  average  earnings  form  the  natural 
basis  ;  Potter  v.  Metropolitan  Railway  Company,  28  Law  Times 
735(1).  At  the  same  time,  however,  such  contingencies  as 
the  nature  of  the  income,  and  the  likelihood  of  its  continuance, 
and  the  probable  duration  of  the  plaintiff's  life  apirt  from  the 
accident,  mast  all  be  considered.  As  pointed  out  in  PkiUips  v, 
London  and  Soidh  Western  Bailivay  Gompxny,  5  Qiteen's  Bench 
Division,  78  (2),  the  Court  has  to  consider  what  ttie  plaintiff's 
income  would  probably  have  been,  how  long  that  income  would 
probably  have  lasted,  and  must  take  into  consideration  all  the 
other  contingencies  to  which  the  profession,  trade  or  o^ber 
occupation  in  which  he  is  engaged  is  liable.  It  must  be  lemem- 
bered  that  the  damages  are  awarded  once  for  all,  and  must  be 
given  on  the  fairest  estimate  which  can  be  made  of  what  tLe 
probable  continuance  of  the  plaintiff's  income  would  have 
been. 

[  The  remainder  of  the  judgment  13  not  required  for  the  purpoaa  of  this 
report.— Ed.  J 

Appeal  accepted. 


No.  76. 

Before  Hon.  Mr.  Justice  LsRossij)iol  and  Hon.  ]il.\ 

Jvbstice  Witberjorce.  , 

MAHNU-CPLALNTiFF)— APPELLANT, 
Verav^ 
SHIH^N  SINGH,  BT0.-(DEF3.N'DA.Nri)— R'JSPONDBNi'S. 
Civil  Appeal  No.  716  of  1915. 
Indian  Limitation  Act,  IX  of  190S,  article  lik— adverse  posses3ion. 

Plaintiff,  a  coilaterul  of  ona  R.  sued  in  1913  for  possession  of  R.'s  land. 
Previous  to  1865  R.  adopted  his  sister's  son  M.  S.  M.  5.  predeceased  II.  and 
on  R 'a  death  which  occurred  more  than  forty  yeirsa^o.  M.  S.'s  son  J.  S.  sue* 
ceeded  to  the  estate.  J,  S.  died  about  a  year  before  the  present  suit  and  was 
succeeded  by  his  two  sons. 

(i)  (1873)  28  L.  T.  7.ij  {PMcr  v.  Mar.j^ciica.i  tliil  cay  Cotrf 

[Zj  \^ii]d)  u  Q.  0.  D.  7o  \^f.tV.Ut>i  V.  uj:idjn  and  jo^u  s9,.sxrn  liai.wcy 

Cuy  J. 
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Held,  that  if  M.  S.  was  in  fact  the  adopted  son  of  R.,  M.  S.'s  descendants 
weie  entitled  to  succeed  in  preference  to  plaintiii  and  if  S7.  S.  was  not  the 
adopted  son  of  R.,  J.  S,  had  been  in  possession  as  a  Irei^passer  since  the 
death  of  R.  forty  j-ears  ago,  and  the  suit  was  barred  by  limitation  under 
article  Hi  of  the  Indian  Limitation  Act. 

26  P.  R.  I'Jll  {F.  B.)  (1),  distinguished. 

Second  Afpeal  from,  the  decree  of  A.  E.  Martineati,  Esquire, 
Additional  District  Judge,  Amritsar,  at  Gurdaspur,  dated 
tJielith  Deremher  19  [4<. 

Badr-ud-Din,  Kureshi,  for  Appellant. 

Fazl-i-Hussain,  for  Respondents, 

The  jadgment  of  the  Court  was  delivered  by— 

joyt  js      igig  LeRo3siqnol,  J. — Plaintiff    in  this  case    is   a   collateral   of 

one  Ratua  who  before  1865  adopted  his  sister's  son  Mehar  Singh. 
Mehar  Singh,  however,  pre-deceased  Ratna  and  on  Ratna's  death, 
whioh  occurred  more  than  forty  years  ago,  Mehar  Siugli's  sou 
Jhanda  Siugh  succeeded  to  the  estate.  Jhanda  Singh  died 
about  a  year  before  the  present  suit  and  was  succeeded  by  his 
two  sons-  In  this  suit  plaintiff  claims  possession  of  Ratna's 
land,  but  the  suit  has  been  dismissed  on  the  ground  that  it  is 
barred  by  limitation. 

In  1870  two  of  Ratna's  collaterals,  who  were  not,  how- 
ever, ancestors  of  the  plaintiff,  sued  Jhanda  Singh  for  pos- 
session of  the  laud,  but  the  suit  was  dismissed,  the  Courts 
deciding  that  Jhanda  Singh  by  reason  of  his  and  his  father's 
services  to  Ratna  was  entitled  to  possession  of  the  land,  and 
the  Court  quite  unnecessarily  made  a  suggestion  that  the 
collaterals  could  sue  on  the  death  of  Jhanda  Siugh.  This  sugges- 
tion was  quite  uncalled  for  and  was  based  probably  on  the 
circumstance  that  at  that  time  Jhanda  Singh  had  no  male 
issue. 

The  learned  Additional  Divisional  Judge  holds  that  the 
suit  is  time-barred  under  article  144  of  the  Limitation  Act, 
and  before  us  it  is  urged  that  the  decision  of  the  Court  below 
is  in  conflict  with  the  principles  of  26  P.  R.  19 1 1  (1),  and  that 
the  Court  below  lias  wrongly  distinguished  that  case  from  the 
present.  Reference  has  been  made  by  learned  counsel  to 
certaiu  judgments  of  this  Couit  in  which  it  was  held  that 
though  a  pert-ou  governed  by  customary  law  derived  his  right 
to  possessiun  through  his  father,  he  did  not  so  derive  his 
light  tD   sue    for   that   possession  through  him.     On  the  other 


(I)  26  F.  B.  1911  (F.  B.)  {Sunder  v.  Salig  Barn). 
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hand,  there  are  judgments  of  this  Court  that  the  result  of 
litigation  bona  fide  sustained  by  such  a  person's  father  or 
ancestor  is  binding  upon  that  person.  Now  this  Court  in  the 
litigation  of  1870  held  that  Mehar  Singh  had  been  rightly 
adopted  by  Ratna,  and  there  can  be  no  doubt  as  to  the  bmia 
fides  of  that  litigation.  If  then  the  decree  obtained  by  one  of 
the  collaterals  enures  for  the  benefib  of  other  collaterals,  it  is 
hard  to  see  why  a  decree  obtained  against  a  collateral  should 
not  affect  all  other  collaterals  similarly  interested.  However 
that  may  be,  Jhanda  Singh  has  been  in  possession  since  the 
death  of  Ratua  which  took  place  over  forty  years  ago.  If 
Mehar  Singh  was  adopted  by  Ratna,  his  descendants  are 
entitled  to  possession.  If  he  was  not  adopted  by  Ratna, 
Jhanda  Singh  since  the  death  of  Ratna  has  been  in  possession 
as  a  trespasser.  His  possession  was  adverse  (o  all  the  collat- 
^erals  included  among  whom  was  the  plaintiff's  father,  and  we 
hold  that  as  plaintiff  derived  his  title  through  his  father, 
Jhanda  Singh's  possession  has  been  adverse  to  him,  and  the 
suit  was  rightly  dismissed  as  barred  by  limitation. 
We  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  77. 

Before  Hon.  Mr.  Justice  Wilherforce. 

GAURI  SHANKAR  AND  OTHERS-PETITIONERS, 

Versus 

GANGA  RAM  AND  OTHERS-RESPONDENTS. 

Civil  Revision  No.  624  of  1918. 

Arbitration— estoppel— whether  a  plaintiff  who  has  not  signed  the 
toritten  application  between  his  co-plaintiff  and  defendant  can  object  to  the 
award  on  that  ground  when  he  has  agreed  to  the  reference  oralhj— Revision 
— against  interlocutory  order— when  admissible. 

One  out  of  the  two  plaintiffs  entered  into  a  written  application  with  the 
defendant  to  the  Court  for  the  case  to  bo  referred  to  arbitration.  On  the  next 
day  Q.  R.  the  other  plaintiff  made  an  oral  application  before  the  Court  to 
the  effect  that  he  accepted  the  arbitrator.  The  arbitration  lasted  for  over  a 
year  and  G.  R.  conducted  the  proceedings  throughout  on  behalf  of  the  plain- 
tiffs. An  award  was  duly  filed  but  G.  R.  objected  to  it  on  the  ground  that 
he  had  not  signed  the  original  application  to  the  Court  for  an  order  of 
reference.  The  lower  Court  held  that  this  objection  must  revail  and  set 
aside  the  award. 
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Held,  that  G.  R.  was  estopped  by  his  own  actions  from  raising  any 
objection  as  to  the  legality  of  the  arbitration«proc66ding3  on  account  of  th^ 
want  of  hifl  application  in  writing. 

field  also,  that  the  lower  Court  acted  with  material  irregu'arity  in  not 
ginng  ef!  ct  to  the  provision  of  law  coatained  in  the  Evidence  Act  regarding 
estoppel. 

HeW/«rj'i<?r,  that  although  the  power  of  revision  in  the  caie  of  an 
interlocutory  order  is  only  exercised  in  exceptional  cases  it  should  be  exer- 
cised in  this  case  as  inter  alia  the  waste  of  time,  money  and  trouble  in- 
Tolved  by  the  reopening  of  the  proceedings  could  never  be  repaired. 

Hevision  from  the  order  o'  Pandit  DjuUit  Ham,  Munaiff,  l$t  Class, 

Boshiarpur,  dated  the  2hth  June  1918. 

Fakir  Chand,  for  Petitioner. 

Umar  Bakhsb,  for  Respondent. 

The  judgment  of  the  learned  Jadge  was  as  follows  :— 

1th  Jan.  1919,  Wilbebforcr,  J. — In  this  case  there  are  two  plaintiffs    and 

one  defenrlant,  A  written  application  w&a  made  to  the  Court 
by  one  plaintiff  and  the  defendant  for  the  case  to  be  referred 
to  arbitration.  On  the  following  day  the  other  plaintiff  Qanga 
Ram  who  had  not  joined  in  the  written  application  made  an 
oral  applioati  m  before  the  Court  to  the  effect  that  he  accepted 
the  arbitrator.  The  arbitration-proceedings  lasted  for  over  a 
year  and  on  behalf  of  the  plaintiffs  Qanga  Ram  conducted 
the  proceedings  throughout.  An  award  was  duly  filed,  bat 
objected  to  by  Ganga  Ram  on  the  ground  that  he  had  not 
signed  the  original  application  to  the  Court  for  an  order  of 
reference.  The  Court  has  held  that  this  omission  vitiated  the 
whole  of  the  proceedings  and  has  set  a^ide  the  award.  Against 
this  order  the  defendant  has  put  in  an  application  for  revision. 

Even  if  it  be  admitted  that  the  whole  proceedings  of  the 
arbitrator  were  without  jurisdiction  on  the  ground  that  a 
mandatory  provision  of  the  law  had  not  been  complied  with 
I  do  not  think  that  the  lower  Court  should  have  set  aside  the 
award.  The  objecting  plaintiff  was  clearly  estopped  by  his 
own  actions  in  agreeing  verbally  in  the  Court  to  the  arbitration 
and  in  taking  an  active  part  in  the  proceedings  from  raising 
any  objection  as  to  the  legality  of  these  proceedings  on  account 
of  the  want  of  his  application  in  writing,  and  the  lower  Court 
clenily  committed  a  material  irregularity  in  not  giving  effect 
to  a  provision  of  law  contained  in  the  Evidence  Act. 

It  is  objected  that  against  an  interlocutory  order  of  this 
description  no  applicntion  for  revision  can  lie  and  I  agree  with 
(his  pioposition  in  ordinary  cases.     There  ia  no  doubt  however 
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thatthia  Court  has  a  power  of  iiiterferenee  in  the  case  of  an 
interlocutory  order  though  such  power  is  only  exercised  in 
cases  where  great  or  irrsmediablo  injury  might  result.  In  the 
present  case  the  waste  of  time,  money  and  trouble  involved 
by  the  re-opening  of  the  whole  proceedings  could  never  be 
repaired.  Moreover  there  are  other  objections  to  the  award 
which  have  not  been  decided  by  the  Mansif  and,  if  it  became 
neoeesary  on  some  future  occasion,  after  an  appeal,  to  decide 
these  objections  their  correct  decision  might  be  rendered 
difficult  owing  to  the  lapse  of  time-  I,  therefore,  consider 
that  this  is  a  fit  case  for  the  interference  of  this  Court  and 
accepting  the  application  for  revision  I  remand  the  case  to  the 
lower  Court  for  decision  of  the  remaining  objections  to  the 
award. 

'Revision  accepted. 


No.  78. 

Before  Hon.  Mr.  Justice  Scott- Smith. 

RTKHI  KESH  AND  MELA  RAM— (Plaintiffs)  — 
APPELLANTS, 

Versus 

JWALA  SAHAI  AND  0THERS-(Defendant8)  — 

RESPONDENTS. 

Civil  Appeal  No.  20w8  of  1917, 

Mortgage— whether  mortgagee  in  possession  is  entitled  to  compensation 
for  improvements— Transfer  of  Property  Act,  IV  of  1882,  section  72. 

The  mortgagee  in  possessioa  of  a  house  in  the  city  of  Lahore  under  a 
mortgage  for  Rs.  800,  spent  certain  sums  on  improvements  without  the 
consent  of  the  mortgagee,  viz.,  {!)  Rs.  ll-l-,5-0  on  completion  and  setting 
right  certain  portions  of  the  house ;  (2)  Rs.  205-9-0  upon  a  dalan  which 
was  added  over  the  first  floor  ;  and  (3)  Rs.  67-1-6  on  roofing  a  tawela. 

Held,  that  the  amounts  spent  on  items  (1)  and  (3),  being  necessary 
expenditure  and  item  (2),  not  unreasonable,  which  had  improved  the  value 
of  the  moitgaged  property  without  any  danger  of  the  mortgagor  being 
improved  out  of  his  estate,  it  would  be  inequitable  to  allow  the  mortgagor 
to  have  the  benefit  of  the  mortgagee's  outlay  without  making  him  recoup  at 
least  the  latter's  actual  expenditure, 

L.  R.  21  Ch.  D.  469  (1\  and  69  P.  R.  l.'^DS  (2).  referred  to. 
67  P.  R.  1896  (3),  and  /.  L.  R.  37  All.  81  {i,  distinguished. 

(1)  (1882>  L.  n.  21  Ch.  D.  469  (Shrpar,!  v.  Jone.<). 

(2)  67  P.  R.  18!)3(/^a')  DialShak  v.  Bhai  Sawaya  Singh\ 

(3)  67  P.  R.  1896  [SherSvigk  v.  Mlialu], 

.  ,.\il  (19l4j  I.  UR.  37  All,  81  {Rupan  Singh  y,  (^hampa  LqI), 
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Held  also,  that  3ectioD»72  of  the  Transfer  of  Property   Act,  not  being  in 
force  in  the  Punjab,  the  Courts  are  not  bound  to  follow  it. 

Second  Appeal  from  the  decree  of  T.  P.  Ellis,  Esquire,  District 
Judge,  Lahore,  dated  the  10th  April  1917, 

Brij  Lai,  Tek  Chand  and  Moti  Lai,  for  Appellants, 
C.  Bevan  Petman  and  Daulat  Ram,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  :  — 

ISth  Jan  1919.  Scott-Smith,  J. — The  facts  of  the   case   out  of  which  the 

present  appeal  arises  are  fully  stated  in  the  judgments  of  the 
lower  Courts  and  need  not  be  repeated  here.  The  only  point 
upon  which  the  plaintiff's  second  appeal  to  this  Court  was 
admitted  was  whether  the  mortgagees  in  possession  were  en- 
titled to  compensation  for  improvements  made  by  them  on  the 
mortgaged  property  without  the  consent  of  the  mortgagor. 
The  lower  Courts  have  held  that  the  defendants  are  entitled 
to  Rs.  190  on  account  of  annual  repairs  and  Rs.  324  on  account 
of  additions  to  the  mortgaged  property.  The  lower  Appellate 
CouT't  in  discu.ssing  the  point  says  : — 

"  It  ha?  to  be  remembered  in  connection  with  the 
"  additions  that  Pandit  Janardhan  was  not  merely 
"  mortgagee,  but  part  owner,  and  entitled  to  add." 

These  remarks  appear  to  have  been  made  under  a  mis- 
understanding of  the  facts,  The  original  mortgage  was  made  on 
the  3rd  November  1888  and  an  additional  mortgage  was  made 
on  the  loth  April  1884.  The  mortgagee  rights  were  transferred 
to  Mussammat  Jawandi,  wife  of  Pandit  Janardhan,  on  the  3rd 
of  June  1892.  Sarb  Sukh,  the  father  of  Janardhan  and  the 
grandfather  of  the  plaintiffs,  died  in  1692.  It  is  found  that 
the  additions  to  the  property  wete  made  in  the  years  1885 — 87 
at  which  time  Pandit  Janardhan  was  not  a  part  owner.  The 
additions  were  therefore  made  by  him  and  his  wife  in  the 
capacity  of  mortgagee  and  not  tLat  of  part  owner. 

Hakhslii  Tek  Chan<l  on  b*  half  of  the  plaintiffs  relies  upon 
67  P  B.  of  1896  (  ),  I.  L.  B.  XXXVII  All,  page  81  (2),  and 
section  72  of  the  Transfer  of  Property  Act.  In  67  P.  B.  1896 
it  was  held  that  upon  the  facts  proved  the  mortgagees  were 
not  entitled  to  claim  compensation  for  the  alleged  improve- 
ments which,  though  they  might  brintr  in  a  profit,  had  un- 
necessarily diverted  the  land  from  its  original  use.s,  without 
the  consent  of  the  mortgagor  and  for  the  benefit,  of  the  mort- 
gagees while  in  possession.  In  that  case  the  improvement  made 


(1)  67  P.P.  \B%{Shcr  Singh  \.  Nihalu) 

(2)  (1914;  /.  L.  li.  37  ^1//.  81  {Rupan  Singh  v.  Champa  Lai). 
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wag  that  a  plantain  garden  had  been  planted  on  agricaltui'al 
land  and  the  morto;aged  property  had  therefore  been  diverted 
from  its  original  ur^e  and  undergone  a  complete  change.  It 
was  accordingly  held  that  the  expenditure,  whether  it  brought 
a  profit  or  not,  could  not  be  said  to  have  been  a  reasonable 
one.  In  my  opinion  that  case  is  clearly  distinguishable  from 
the  present  one.  In  I.  L.  B.  XXXVIl  All.  page  81  (I),  it  was 
held  that  the  mortgagees'  claim  could  not  be  allowed  except  in 
so  far  as  it  fell  within  the  terms  of  section  72  of  the  Transfer 
of  Property  A.ct.  The  decision  in  that  case  was  based  entirely 
upon  the  section  in  question,  and  the  Transfer  of  Property  Act 
is  not  in  force  in  the  Punjab  and  I  am  therefore  not  bound  to 
follow  it 

Mr.  Petman  on  behalf  of   the    respondents   relies    upon    67 
P.  B.    1893    (2)    and    the    English    case   of    Shepard   v.    Jones 
reported  in  L.  R.  21  <Jh.  Div.  469  (3),  in  which  it  was  held  that 
if  a  morfgagee  in  possession  has    reasonably    expended    money 
in   permanent    works  on    the   property,  he  is  entitled  on  prima 
facie  evidence  to  that  effect  to  an    inquiry   whether  the    outlay 
has  increased  the  value  of  the  property,  and   if    it  has    done  so, 
he  is  entitled  to    be   repaid   his   expenditure   so   far   as  it    has 
increased    such     val  ue.     And    in    such  case   it  is   immaterial 
whether  the  mortgagor  had  notice  of  the    expenditure.     Notice 
to  the  mortgagor    is    only    material  when    the   expenditure   is 
unreasonable,  for  the  purpose  of   shewing  that   he   acquiesced 
in  it.     This  case  was  discussed    and    the  decision   therein   was 
followed  in  67  P.  R.  1893  (2),  wherein  it  was  held  that  upon  a 
consideration   of  all   the   circumstances   the  defendants    were 
entitled  to  the  whole  of  the  money  spent  by  them  upon   perma- 
nent improvements  to  the    mortgaged   property,  the    value   of 
which  had  increased  at  least  to  the  extent  of  the  sum  expended . 
At  page  303  of  the  report  the  following  passage  occurs  : — 

"  This  is  a  case  in  which  it  would  be  clearly  inequitable 
upon  general  principles  of  justice  to  allow  the 
plaintiff  the  benefit  of  the  defendant's  outlay, 
without  making  him  recoup  the  defendants  for  at 
least  their  actual  expenditure,  especially  as  this 
does  not  appear  to  be  a  case  in  which  there  is 
any  danger  if  no  moi^e  than  the  actual  sum  spent 
is  allov/ed  of  tlie  plaintiff  being  '  improved  out  of 
his  estate '." 
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(1)  (1914j  /.  L  U.  37  All.  81  {Rupan  Singh  v.  Champa  Lai), 

(2)  67  P.  R.  18!'3  {I'rab  Dial  Shak  v.  Dhai  Sawaya  Singh;. 

(3)  (1882)  L.  R.  21  Ch.  D.  469  {Shepard  v.  Jones). 
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Now  iu  applying  the  above  remarks  to  the  facts  cf  the 
present  case  it  is  necessary  to  see  wb  it  are  the  additious  which 
were  made  (o  the  mortg-^g^-d  property.  Rs.  U4-O-0  was  spent  ou 
completion  Hud  belting  right  certain  portions  of  the  house  ; 
Bs.  205-9-0  was  speut  upon  a  da/an  which  was  added  over  the 
first  floor  ;  and  Rs.  67.1-6  was  spent  on  roofing  a  tawela.  Now 
the  first  and  third  items  appear  to  have  been  necessary  ex- 
penditure ;  and  it  is  argued  by  Mr.  Petman  that  the  second  was 
certainly  not  aureasouable  and  thtit.  it  has  improved  the  value 
of  the  property.  The  house  is  situate  in  the  city  of  Lahore, 
and  it  is  urged  that  a  room  on  the  roof  iu  which  people  can 
sleep  in  the  hob  weather  is  almost  a  necessity  and  certainly 
very  greatly  enhances  the  value  of  the  property.  1  agree  with 
counsel  that  none  of  the  additions  can  be  s-»id  to  be  uureasou- 
able  wilhin  the  meaning  of  the  aafchorities  relied  upon  by  him. 
It  is  also  admitted  that  the  plaintiff -j  are  persons  of  means  who 
can  easily  afford  to  pa.y  their  share  of  the  cost  of  the  improve« 
ments.  It  is  not  alleged  and  it  is  quite  clear,  that  the  cost  of 
the  improvements  has  not  fnado  it  difficult  for  them  to  redeem 
the  property.  1  am  therefore  of  opinion  that  the  plaintiffs 
must  pay  their  share  of  the  cost  of  these  improvemeats  as  well 
as  costs  of  the  annual  repairs  which  were  effected  by  the 
mortgagees. 

The  appeal  accordingly  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  79. 

Before  Hon,  Mr.  Justice  Chcixis  and  Hon,  Mr.  Justice 

Scott-^mith. 

RUSTOMJI-(CoNruiBDTOKY)— APPELLA.NT, 

Veraus 

OFFICIAL  LlQUOATOa,  PEOPLE'S  AND  AMRITSAR 

BANKS,  Ltd.,  (IN  LIQUIDATION)  AND  HAH  KISHEN 

LAL- RESPONDENTS. 

Civil  Appeal  No.  1  of  1919. 

Indian  Companies  Act,  VI  of  1882,  section  169  and  rules  57  and  58  — 
appeal  by  a  contributory  w'u  had  n-t  entered  liis  name  in  the  book  and  who 
did  nut  attend  in  the  Iriil  Court  nor  Kas  a  parly  to  the  proceedings  in  thai 
Court-  uhciher  covipet»'r,t  end  vficlhcr  leore  to  cppeal  should  be  yitinlo 
audi  a  person -Civil  I'rocelurc  Cjd:,  Aa  V  of  ij  Ji,  sec.u.i  J  J  -appal  by 
jmraon  not  a  paity  to  the  suit. 
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Held,  that  a  contributory  who  had  not  entered  his  name  in  the  book 
kept  for  that  purpose  under  rule  58  of  the  rules  framed  by  the  Chief  Court 
under  section  254  of  the  Indian  Companies  Act  of  1882  and  who  did  not  in 
fact  attend  the  proceedings  in  the  trial  Court  and  was  not  a  party  to  those 
proceedings  has  no  locus  standi  to  appeal  from  the  decree  of  that  Court. 
(1894)  2  Ch.  D.  410  (1),  referred  to. 

Seinble  that  no  person  can  appeal  under  section  9G  of  the  Code  of  Civil 
Procedure  unless  he  is  a  party  to  the  suit. 

Held  also,  that  if  the  Court  could  grant  leave  to  appeal,  it  would  not  do 
so  in  favour  of  a  person  who  had  never  hitherto  taken  any  interest  in  the 
proceedings  and  had  not  taken  the  trouble  to  comply  with  rule  58  ;  nor 
should  such  a  person  be  appoiutei  a  representative  of  all  the  contributories 
under  rule  57. 

Miscellaneous  First  Appeal  from  th'i  order  of  Mr.  Justice  Broadway^ 
a  Judge  of  the  Chief  Go'crl  of  (ho  Punjab,  dated  the  10th  Pe- 
cember  191S. 

Santanam,  for  Appellant. 

C  Bavan  Petmaa,  Beeohey,  D-  C.  Halli  and  llaghu  NatU 
8ahai,  for  Respoudeuts. 

The  judgmeufc  of  tlio  Court  was  delivered  by— 

Scott-Smitu,  J. — This  is  au  appeal  uudcr  sectiou  169  of  \ 7th  Jan  I91<? 
the  Indian  Companies  Act,  VI  of  1882,  from  an  order  of  a 
Jadg^e  of  this  Coiut  sanctioning  a  compromise  between  the 
Liquidator  of  the  Peo^jle's  Bank  and  the  Amritsar  Bank  and 
Lala  Harkislien  Lai.  Mr.  Petmau  on  behalf  of  the  Liquidator 
raises  two  preliminary  objections  :  — 

(1)  that  the   appellant,    Mr.  Hustomji,   not  haviug  baeu 

a  party  to  the  proceedings  before   the  trial  Judge, 
has  no  locus  standi  to  appeal,  and 

(2)  that    the   appeal   is   barred    by   time,   notice  of  the 

appeal  not   having  been   given  to  the  respondent 

within  three  weeks  after   the  order  complained  of 

was  made. 

The   first   objection    is    based   upon    rule  68   of   the  rules 

framed  by  this  Court  under  the  powers  conferred  by  section  251 

of  the  Indian  Companies  Act,  1882  which  is  as  follows  : — 

"  No  contributory  or  creditor  shall  be  entitled  to  attend 
■'any  proceedings  before  the  Judge,  unless  and  until  he  has 
"  entered  in  a  book  to  be  kept  there  for  that  purpose  his  name 
"  and  address,  and  the  name  and  address  of  his  attorney, 
"  pleader  or  agent  (if  any),  etc."  It  is  contended  that  Mr. 
Rustomji  not  having  entered  his  name  in  the  book  in  question 

(1)  (1894)  2  Ck.  D.  410  {In  re  Securilies  Insurance  Coy.}, 
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was  not  entitled  to  attend  the  proceedings  before  the  trial 
Jadge  and  did  not  in  fact  so  attend  and  not  having  been  a 
party  to  the  proceedings  he  cannot  appeal.  Mr.  Petmau  refers 
to  the  English  case  In  re  Securities  Insurance  Company  reported 
in  //  Chancery  Division  of  1894  at  page  410  (1).  In  that  case 
a  Judge  having  made  an  ordor  sanctioning  an  arrangement 
under  the  Joint  Stock  Companies  Arrangement  Act,  1870,  an 
appeal  was  presented  bj  persons  whose  iutei'ests  as  creditors 
were  affected  by  the  scheme,  but  who  had  not  opposed  the 
scheme  at  the  meeting  of  creditors,  nor  appeared  before  the 
Judge  when  his  sanction  was  applied  for,  nor  obtained  leave 
to  appeal,  it  was  held  that  the  right  of  appeal  under  the  Act 
is  governed  by  the  Compauios  Act,  1863,  section  24,  which 
gives  a  right  of  appeal  subject  to  the  same  conditions  as  appeals 
from  decisions  in  the  ordinary  jurisdiction  of  the  Court ;  and 
that,  as  according  to  the  practice  of  the  Court  ot  Chancery  a 
person  not  a  party  to  the  proceedings  could  not  appeal  from 
an  order  without  the  leave  of  the  Couit,  the  appeal  must  be 
dismissed,  the  appellants  not  having  obtained  leave,  and  the 
case  not  being  one  in  which  the  Court  thought  that  leave 
ought  to  be  given.  It  is  urged  that  this  is  on  all  fours  with 
the  present  case  The  argument  appears  to  us  to  be  correct. 
Mr.  Santanam  on  behalf  of  the  appellant  has  told  us  what  his 
client's  reasons  were  for  not  getting  his  name  entered  in  the 
register  in  accordance  with  rule  5-*.  He  .says  that  in  previous 
proceedings  relating  to  the  Liquidator's  commission  Lala  Faqir 
Chand,  himself  a  contributory,  was  appointed  to  represent 
the  ooutributories  under  rule  57,  and  that  liis  client  thought 
that  in  other  proceedings  some  one  would  be  similarly  appointed 
to  represent  the  contributories,  but  as  a  matter  of  fact  no  one 
was  appointed  to  represent  them  in  the  present  proceedings. 
We  do  not  see  that  we  have  anything  to  do  witli  the  reasons 
.  which  moved  Mr.  Rustomji  not  to  get  his  name  entered  in 
accordance  with  rule  58.  The  fact  lemains  that  he  did  not  get 
his  name  ejitered  and  never  took  any  interest  in  the  proceedings 
up  to  the  present.  It  is  therefore  clear  that  he  was  not  entitled 
to  attend  the  proceedings  before  the  trial  Judge  and  he  did  not 
in  fact  attend  them. 

Mr.  Santanam  urges  that  section  9G,  Civil  Procedure  Code, 
does  not  lay  down  who  may  a))peal.  An  appeal,  however,  is 
a  stage  in  and  part  of  the  proceedings  in  a  suit,  and  it  therefore 
appears  obvious  to  us  that  no  person  can  appoal  unless  he  is  a 
paity  to  the  suit. 

(1)  (1894)  2  Ch.  D.  410  {In  re  Securities  Insurance  Coy.), 
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Next  Mr.  Santanara  asks  thafc  we  should  hold  that,  in  my 
case  ifr,  Rustomji  can  appeal  with  the  leave  of  this  Comt  and 
that  we  should  give  him  leave  to  appeal.  Now  assuming  for 
the  sake  of  argument  that  we  can  give  him  leave  to  appeal  we 
do  not  think  tli  ih  we  should  give  him  leave  for  the  ronson 
thafc  he  has  never  hitherto  taken  any  interest  in  the  proceedings 
and  has  not  taken  the  trouble  to  comply  with  rule  53. 

There  is  also  an  application  that  Mr,  Rustomji  should  be 
appointed  a  representative  of  all  the  contributories  under  the 
provisions  of  rule  57.  This  application  we  have  no  hesitation 
in  rejecting  for  we  consider  that  a  contribatory  who  has  not 
taken  the  trouble  to  qualify  himself  to  attend  the  proceedings 
in  accordance  with  rule  58,  is  certainly  not  a  suitable  person  to 
he  appointed  as  a  representative  of  the  other  contributories. 

Finally,  it  is  urged  by  Mr.  Santanam  that  if  we  decide 
that  his  clients  has  no  locus  stanii  to  appeal  we  should  consider 
this  as  a  revision.  This  we  decline  to  do.  The  order  of  the 
trial  Judge  was  appealable  but  the  appellant  not  having  quali- 
fied himself  to  attend  the  proceedings  has  no  locus  standi  to 
appeal.  Under  such  circumstances  we  think  it  would  be  most 
improper  to  allow  him  to  present  a  petition  for  revision  to  this 
Court. 

The  appeal  fails  and  is  dismissed  with  coats. 

Appeal  dismissed. 


No.  80. 

Bejore  Hon.  Mr,  Justice  Chevis  and  Hon,  Mr. 
Justice  Abdul  Raoof. 

MUSSAMMAT  KISHNI  BAI  AND  OTHEaS— 
(Defekdants)  -APPELLANTS, 

Versus 

BUDHU  RAM  AND  ANOTHER— (PLAiNriFFs)— 

KESPON  DENTS. 

Civil  Appeal  No,  iGo/  of  1915. 

ChU  Procedure  Code,  Act  V  of  1908,  order  20,  rule  2— whether  judg- 
ment may  be  written  after  the  Judge  has  been  transferred  to  another  district^ 
transfer  of  cases  without  order  by  competent  authority. 

Held,  per  Uaoof,  J.  (Chevis  J.  dabitante)  that  a  judgment  written  after 
the  Judge  has  been  transferred  to  another  district  aid  pronouncod  by  his 
successor  in  accordance  with  order  20,  rule  2  of  tho  CDde  of  Civil  Procedure 
ia  not  ultra  Tirt.s. 
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7.  L.  R.  35  Cal.  756  (F.  B.)  (I),  7.  L.  72.  34  Cal.  293  (2),  7.  L.  7?.  35 
4L'.  368  (3),  7.  L.  R.  30  Bom.  241  (4)  and  80  P.  7?.  1916  (5),  referred  to. 

Held  also,  that  in  the  absence  of  an  order  of  transfer  by  competent 
authority  a  case  cannot  be  legally  transferred  from  one  Court  to  another  and 
the  proceedings  of  the  latter  C!ourt  would  in  such  case  be  ulira  vires. 

First  Appeal  frovi  the  order  of  Lola  Damodir  Djs,  Addiiicnal 
Judge,  MuUan,  date  I  the  2^th  Miy  1915. 

Muhammad  Shafi  and  Muhammad  Ra6,  for  Appellants. 

Moti  Sagar,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by— 

14/^  Jan.  iyl9.  Abdul  Racop,  J. —This  appeal  has  arisen  out  of    a   suit    for 

redemption  of  a  mortgage.  The  mortgage  was  made  on  the 
26th  September  1890  by  one  Khushi  Ram,  r^randfather  of  the 
plaintiffs,  in  favour  of  Lala  Devi  Das,  husband  of  defendant 
No.  J,  and  Bamba  Pam,  father  of  defendants  Nos-  2  and  3, 
The  property  mortgaged  consisted  of  Ram  KalHwala  well 
comprising  l,^'o3  kanaU  and  18  marlas  of  land,  the  entire 
Baghwala  well  comprising  1,048  kannls  and  19  marla.<t  of  land  ; 
and  Chak  No.  6  ghair  taahik  com[)rising  109  kanals  and  9raa/7a.? 
of  land.  It  appears  that  thero  were  some  additions  and  im- 
provements made  to  the  original  mortgaged  property.  There- 
fore the  property  now  in  dispute  is  stated  to  be:  —  [1)  Ram 
Kalliwala  well,  (2)  Devi  Dasw.ila  well,  (3)  Baghwala  well,  (4) 
Bambawala  doharta  and  Asaiiandwala  well.  It  is  stated  in  the 
plaint  that  in  the  place  of  the  original  property  the  property 
now  mortgaged  is  one  which  is  sliewn  in  the  heading  of  the 
petition  of  plaint.  The  amount  of  the  mortgage  money  was 
Rs.  4,000.  The  conditions  of  the  mortgage  are  stated  in  tlie 
mortgage-deed  which  is  printed  at  pago  2-A.  of  the  paper- 
book  and  aro  these  : — The  mortgagees  were  to  remain  in 
possession  of  the  mortgaged  property.  The  income  of  the 
property  was  to  be  appropriated  by  the  mortgagees  for  the 
interest  on  Rs.  1,000  out  of  the  Rs.  4,C00-  The  interest  on 
the  remaining  sum  of  Rs.  3,00)  was  to  be  at  the  rate  of 
Rs.  1-8-0  per  cent,  per  men.sem    which    was  to    be  paid  at   the 


(1)  (1908)  I.  L.  7?.  35  Cal.  756  (F.  B.)  (Satyendra  h'ath  Ray   Chaudhitri 

V.  Kaxtura  Kumari  Gliaticalin) 

(2)  (1907)7.  L.  R.  31  Cal.  'i^y.l  iSnndar  Knar  v.  Chandrcslmar Pruaad). 
(3;  (1913)  7  L.  R.  ."!5  Ml.  368   {BasaiU  Eehari  Glto^hal  y.  Secretary  of 

State). 

(4)  (1905)  7.  L.  R.  30  Bom.   241   {Girjashaiikar  Narsiram   v.   Gopalji 

Gidabbhai). 

(5)  80  P.  R,  1916  {Da-^  n  Ram  v.  Mussammat  Jatti), 
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time  of  redemption.     The  mortgagor  was  to   be   liable  for    the 
expenses   in    connection   with     chakdari     construction   of    the 
enclosure  of  the  new  wells,  repairs   to   the  existing   well',    dig- 
ging of  kassi,  pciggti  and  the  construction   of   new  houses.     The 
mortgagees   were   to   incur    the   expenses    in  the  first  instance 
and  would  be  entitled  to  recover  the  amount  so   expended  with 
interest  at  Rs.  1-8-0  at  the  time  of  redemption.     The    mortgage 
was  for  20  years  and  it  was  provided  that  on  the  expiry  of   the 
period    the   property   would    be    redeemed  on  payment   of   the 
amount  due  under  the  mortgage,  otherwise  the  property   would 
be    treated  as   absolutely  sold  to  the   mortgagees   and    would 
become  their  property.     The   original    mortgagor  Khushi  Ram 
is  dead  and  the  plaintiffs  to  the  suit  are  bis  grandsons  who   are 
his  representatives.     The  defendants  to  the  suit  are  the   repre- 
sentatives of  the  original  mortj^agee.     It  is  stated  in  the  plaint 
that  the  period  of   mortgage   e.xpired  on  the  22nd   September 
1010,  that   the    mortgage   has    not    been    foreclosed-,    that    the 
defendants  are  holding  the  mortgaged  property  as   mortgagees. 
It  is  further  stated  that  on  the  29th    Api-il    1911  the   plaintiffs 
gave  a  notice   to    the    defendants   demanding   the    redemption 
of  their  propei'ty,  that  on  the  10th  of  June  1911  the  defendants 
sent  a  reply  to  the  notice  and  in  it    they    stated   that   the  pro- 
perty had  been  sold    to   them   and   that  they   were  not   mort- 
gagees and  the  property    was   not    liable    to   redemption.     The 
plaintiffs  therefore   claimed   that  a   decree  for  possession  by 
redemption  of  the  property  mentioned   in   the   heading  of   the 
petition  of  plaint  may  be    passed    in  their   favour,  on  payment 
of  such  sum  as  the  Court  may  find  to  be  due  from    them.     This 
plaint  was  filed  on  the  10th  April  1913,  and  was   registered   on 
the  16th  April  1913   and  the  8th   May    I9l3  was  fixed  for  the 
settlement  of  issues.     On  the  3th  May  1913  the  pleader  for  the 
defendants  asked  for  time   for   filing   the   jawah-i-datoa.     Time 
was  granted  by  the  Court  and  the  case    was  adjourned   to    the 
17th  May  1913.     On  the  17th  May  1913  the   jawab-i-daioa   was 
filed  on  behalf  of  the   defendants   through   their  pleader   Moti 
Ram.     The  defendants  admitted   the    terms   of   the   mortgage 
as  stated  in  the  plaint  and  thoy  also  admitted  their   possession 
of  the  land  in  dispute  from  the  26th   September    1890,  i.e  ,   the 
date  on   which    the   mortgage- deed  was  executed.     They,  how- 
ever,  stated  that   the    transaction   was   really  a  sale  and  not  a 
mortgage  and  tliat    the  document   dated    the    26th    September 
18'.  0  was  a  sale-deed  and  was  executed  in  the  form  of   a   mort- 
gage to  avoid  a  possible. claim  of  pre-emptors.     They   admitted 
the  correctness  of  the  sum  of  Rs,   4,000  but  they  stated  that 
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the  amount  represented  the  sale  consideration  and  not  mort- 
gage money.  The  greater  portion  of  the  jawab-i-iaica  was 
devoted  to  the  plea  of  complete  sale  in  favour  of  the  defendants. 
In  the  lOth  paragrnph  of  ihejawabi-daica  the  defendants  put 
forward  an  alternative  defence  in  which  they  stated  that  even 
if  the  transaction  was  to  be  considered  to  be  one  of  a  mortgage 
the  defendants  were  entitled  to  an  amount  of  Rs.  40,944-7 -0 
under  the  conditions  of  the  mortgage.  They  claimed  Rs.  4,000 
as  the  principal  mortgage  money,  Rs.  12,215,  as  interest  on 
Rs.  3,000  at  the  rate  of  Rs.  1-8-0  per  cent,  per  mensem  from 
the  26th  September  1900-  They  further  claimed  an  amount  of 
Rs.  6,879-7-0  on  account  of  expenses  which  they  had  incurred. 
They  also  claimed  Rs.  18,350  as  interest  due  on  the  above 
amount  of  Rs.  6,379-7-0. 

The  issues  framed  by  the  Court  on  the  17th  May  1913  are 
printed  at  page  173  of  the  paper-book.  Issues  Nos.  I  and  2 
related  to  the  question  whether  the  document  of  26th  Septem- 
ber 1890  represented  a  transaction  of  sa^e  or  of  a  mortgage. 
Issue  No.  3  related  to  the  question  whether  the  defendants 
made  any  improvements  and  how  much  money  had  been  spent 
by  them  on  those  improvements.  The  fourth  issue  related  to 
the  question  whether  the  defendants  were  entitled  to  get  the 
costs  of  improvements  and  interest  thereon.  The  fifth  issue 
raised  the  question  of  amount  which  the  defendants  were 
entitled  to  claim  from  the  plaintiffs  under  the  document.  The 
questions  as  to  the  nature  of  the  improvements  and  the  ex- 
penses incurred  in  connection  therewith  and  the  right  of  the 
defendants  to  claim  the  costs  arose  in  consequence  of  a  state- 
ment made  by  the  pleader  of  the  plaintiffs  before  the  issues 
yrere  framed.  An  additional  issue  was  framed  on  the  26th 
May  1913  to  the  effect  whether  the  statement  contained  in 
paragraph  8  of  the  defendants'  written  statement  was  true  and 
whether  the  plaintiffs  or  tlieir  grandfather  Khushi  Ram  had 
committed  the  acts  mentioned  therein.  The  parties  were  satis- 
fied with  these  issues  and  cho.se  to  go  to  trial  upon  them. 
Evidence  was  given  on  behalf  of  both  the  parties  and  the  case 
was  closed  on  the  27th  February  1914.  A  statement  made 
by  Lala  Parma  Nand  pleader  for  the  plaintiffs  on  the  27th 
February  1914  is  printed  at  page  197  of  the  paper-book  and 
is  to  the  effect  that  "the  pleader  for  the  plaintiff  states  as 
under:  The  evidence  is  closed."  Below  this  is  giv.m  the  date 
27th  February  1914  and  the  initials  of  Lala  Damodar  Das  the 
District  Judge  are  appended.     On  the  same  date  Mr.    Damodar 
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Das  made  the  following  order  :     "  The   arguments   have    been 
heard.     The  case  to  come  up  for  decision  on  the  16th   March." 
On  the  16th  March  Mr.  Damodar  Das  recorded    the   order   that 
the  judgment  would  be  announced  on  the  23rd  March.     On  the 
23rd   March  the  judgment  was  not   delivered  and  there  is  an 
order  on  the  vernacular   record   on    that   date   adjourning   the 
case  to  the  31st  March  191 4,  and    this   order   bears  the  initials 
of  SaaduUah  Khan.     On  the  31st  March  19U  we   find  a   very 
curious  fitate  of  things.     As  I   have  stated   above  the  evidence 
in  the  case  had   been   completed,    arguments   had  been    hoard 
and  the  case  was  fixed  from  time  to  time  for  delivery   of   judg- 
ment.    But  on  this  date  we  find  a   statement   by   Lala  Parma 
Nand,  the  pleader  for  the    plaintiffs,  which    is    printed  at  page 
189  of  the  paper-book  in  which  he    puts   forward   quite   a   new 
claim  and  a  new  plea.     I  am  astonished  how  the  Court  allowed 
the  plaintiffs  at  that  stage   to  put  forward   a  new   case.     The 
learned  pleader  stated  that''  the  issue  No.  4  was   whether    the 
"  defendants   were     entitled   to'   costs    of   improvements    and 
"  interest  thereon.     I   did    not   consider   it   necessary  then  to 
"  give  reasons  for  challenging   the   cost  of   improvements   and 
"  interest  thereon  leaving  it  for  further  enquiry.     The  plaintiff 
"  has  by  mutual  agreemert  agreed  to  pay  Rs.  4,000  as   cost   of 
"  improvements   and   incidentally    also  to  the  interest  on  that 
"  sum  as  agreed  upon  in   the   mortgage-deed,   but   he    did  not 
"  give  up  his   right    to  claim   a   set-off   for   the  extra  produce 
"  which  defendant  realized  on  account  of  the  improvements." 

"  The  condition  as  to  the  produce  of  land  covering  intere.t 
"  on  Rs.  1,000  out  of  the  principal  was  intended  to  apply  to  the 
•*  produce  which  the  land  was  then  yielding  without  improve- 
"  meuts  and  it  is  for  defendants  to  prove  that  the  extra  pro- 
"  duce  which  is  due  to  the  improvement  is  also  his  right, 
'*  notwithstanding  the  absence  of  any  express  conditions  in  the 
*'  deed  about  this." 

The  learned  pleader  after  stating  the  case  on  behalf  of  the 
plaintiffs  said  that  the  plaintiffs  asked  that  an  account  of  the 
extra  produce  due  to  the  improvements  be  taken  and  whatever 
should  be  found  due  to  them  should  be  set  off  with  interest 
against  the  claim  of  the  defendants.  He  argued  that  the 
document  being  silent  the  Court  must  decide  the  matter  accord- 
ing to  justice,  equity  and  good  conscience. 

To  this  Lala  Moti  Ram,  the  learned  pleader  for  the  defen- 
dants, took  objection  and  contended  that  it  was  not  open  to 
the  plaintiffs'  pleader  to  put  fonvard  a  new  claim.    He  stated 
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that  it  was  agreed  between  the  parties  that  the  whole  produce 
of  the  land  accruing  for  20  years  would  go  towards  the  interest 
of  Rs.  1,000.  The  learned  Judge,  however,  recorded  an  order 
which  is  printed  at  page  '/OO  of  the  paper-book  in  which  ha 
held  that  under  section  153  of  the  Code  of  Civil  Procedure  he 
had  ample  power  to  correct  any  defect  or  error  in  any  pro- 
ceedings in  a  Court  and  to  allow  all  nece-isaiy  amendments  for 
determining  the  real  question  in  issue.  He  accordingly  allowed 
the  plaintiffs  to  amend  the  phtint  and  framed  the  following 
additional  issues  :  "  (1)  was  condition  No.  2  in  the  mortgage 
"  deed  intended  to  mean  that  defendants-mortgagees  will  be 
"  entitled  to  appropriate  the  extra  produce  over  and  above 
"  what  was  the  produce  without  improvements  then  stipulated 
"  to  cover  the  interest  on  Rs.  1,000  out  of  the  principal  amount 
''  towards  the  interest  on  Rs.  1,000  only  ;  (2)  if  not,  what  was 
"  the  value  of  extra  produce  due  to  improvements  together 
"  with  interest  which  plaintiffs  may  be  entitled  to  as  a  set-ofE 
"  against  the  mortgage  debt  ;  and  (3)  are  the  terms  of  the 
"  mortgage  silent  as  to  how  the  extra  produce  due  to  improve- 
*'  raents  will  be  appropriated,  and  therefore  what  is  the  reason- 
"  able  construction  of  the  mortgage-deed  with  reference  to 
*'  considerations  of  equity,  justice  and  good  conscience." 

It  appears  that  on  the  11th  May  1914  Rai  Damodar  Das 
fixed  the  Ist  June  1914  as  the  date  for  taking  further  evidence 
with  regard  to  the  new  issues  which  he  had  framed.  On  the 
date  fixed,  i.  e.,  the  1st  June  1914  I  find  an  order  on  the 
vernacular  record  which  is  translated  and  printed  at  page  -OG 
of  the  papor-book  in  these  words  "  Thakar  Bhana  Kam  for 
"  the  plaintiff  and  Sardar  Teja  Singh  and  Lala  Moti  Ram  for 
"  defendants  Nos.  1  to  3  are  present.  Defendant  No.  2  is 
"  present  in  person.  The  case  to  come  off  on  the  29th  June 
"  1914.  Rai  Damodar  Das,  Additional  District  Judge,  is  on 
"  leave." 

From  this  order  and  the  subsequent  proceedings  it  would 
appear  that  Rai  Damodar  Das  bad  ceased  to  have  anything  to 
do  with  the  case  and  it  had  been  taken  up  by  his  successor 
Mr.  Saadullah  Khan.  All  the  proceedings  commencing  from 
page  206  and  ending  at  page  215  were  taken  before  Mr, 
Saadullah  Khan. 

At  page  216  I  find  a  curious  order  to  this  effect  :  '*  By 
"an  order  passed  to-day  the  Senior  Subordinate  Judge  ban 
'•  transferred  this  case  to  his  own  Court.  It  is,  therefore, 
"  ordered  that  the  record  of  the  case  be  sent  to  him.  The 
"  parties  are  informed  to  present  themselves  in  that  Court 
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"  to-day."     This  order   is    dated     dth   January    1915   and   is 
signed  by  Saadullah  Khan. 

On  the  same  date  I  find  an  order  made  by  Rni  Damodar 
Das  in  which  ho  ?ayB  :  "  This  ease  is  received  to  day  on  trans- 
•'  fer.  The  plf^a'hir.s  for  the  parties  are  present.  They  ask  for 
"  time  for  arguments  'I  he  case  to  come  off  for  hearing  on  the 
"8th  January  1915,  The  arguments  will  be  heard  on  that 
"  date." 

Evidently  by  a   mntual    arrar^gement  between  Saadullah 
Khan  and  Rai  Damodar  Das  the  case  was   taken    over    by    Rai 
Damoder  Das.     We   have   examined   the   record   of   the    case 
minutely,  but  have    not   been  able    to    discover  any   order   of 
trai'^sfer  made  by  a  competent  authority.     The    learned   Advo- 
cate for  the    respondents  was    asked    to  shew   anything   upon 
the  record  justifying  Rai  Damodar  Das  to  deal  with  the  caf-e- 
He  was  unable  to   shew   any   order   by   any   competent    Court 
justifying  the  transfer  of  the  file  to  the  Court  of    Rai    Damodar 
Das.     On  the  Sth  January  1915,  however,  the  arguments   were 
heard  and  the  judffment  was  reserved.     Before  ho  had  delivered 
his  judgment   Rai    Damodar    Das  was   transferred    f»-om    the 
district  to  Lahore.     He,  however  decided  the    case    and    wrote 
his  judgment   which   is    dated    Multan,   the    20th   May    1915, 
By  his  judgment  he  decreed  the  suit  of  the  plaintiffs-     He  held 
that  the  transactiou  of  the  26th  September    1890   was   a   mort- 
gage and  that  the  case   set   up   by  the   defendants    was   false. 
With  regard  to  tliird  and  fourth  issues  he  held  that  the  parties 
had  come  to  an  agreement  that  Rs.  4,C00   be   taken    to   be  the 
costs  of  the  improvements  and  that    the    defendants    were   en- 
titled to  get  that  sum  together  with  interest  as  provided  in   the 
moitgage=deed.     On  the  Gth  issue  which   related  to   the   ques- 
tion of  the  extra  income  due  to  the  improvements  he  held  that 
the  plaintiff.s  were  entitled  to  it  and  had  a  right  to  claim  it   as 
a  set-off  against  the   mortgagees.     According   to  him  the  cor- 
rect   interpretation  of  the  clause  relating  to    the    interest   of 
Rs.  1,000  was  that  the  mortgagors    would    be    entitled    to    any 
extra  profits  accruing  on  account   of   the    improvements  made 
by  the  mortgagees  under  the  terms  of  the    mortgage-dead.     As 
I egards  interest  the  learned  Judge  held  that   it   would  be   just 
and  equitable  not   to    allow   interest   to   (he    plaintiffs   on   the 
ftmount  of  ircome  found  due   to    them    in    consequence   of   the 
improvement.s  and  that  no   interest   should    be   allowed  to  the 
mortgagees  on  the  amount  of  costs  of  the  improvements    which 
had  been  as.sessed  at  the  sum  of  Rs.  4  i  00  by  mutual  agreement 
between  the  parties.     At  the  end  of  his  judgment  he  has   set 
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oat  the  accouni  between  the  parties  and  has  held  that  the 
plaintifFs  are  entitled  to  a  decree  for  redemption  on  the  pay- 
ment of  the  sura  of  Rs.  7,115  to  themortp^a.^ee^  He  according- 
ly passed  a  preliminary  decree  for  redempti)n  in  favour  of 
the  plaintifFs  on  the  20th  May  1915  ordering  that  plaintiffs 
would  also  recover  costs  froni  the  defendants.  On  the  l9th 
July  he  passed  a  final  decree  in  favour  of  the  lain  tiffs  which 
is  the  subject  of  the  connected  appeal.  The  defendants-mort- 
eagees  have  come  up  in  appeal  to  this  Court  against  both  these 
decrees. 

The  present  appeal  No,  1657  of  1915    is  against    the   pre- 
liminary decree.     Five  pleas    have  been   taken   in   the    memo- 
randum of  appeal  agranst  this  decree.     In  the  first  place  it   has 
been  argued  on  behalf  of   the   defendants  that   the    Additional 
Judge,  having  been  transferred  to  Lahore   on    special   appoint- 
ment, had   no   jurisdiction  to  deal  with    the  case  after   such 
transfer  and  the  judgment   and   decree   were   therefore   passed 
without   jurisdiction  and  were    ultra   vires.     It   was   contended 
that  the  transfer  of  the  learned  Jndge   from    Multan   deprived 
him  of  the  jurisdiction  to   deal    with   the   case   and  write   the 
judgment   and  pass  a  decree.     On  behalf  of  the  respondents    it 
was  argued  that  order  XX,  rule  2   of  the   Code  of  Civil    Pro- 
cedure entitled  the  learned  Judge  to   write  his   judgment   even 
after  he  had  been  transferred  from  the  district.     In   support   of 
this  argument  the  learned  counsel    for    the  respondents   relied 
upon  the  Full  Bench  Iluling  in  Satyendra  Nath  Uay    Chandhuri 
V.    Kastnra   Kumari   Ohatwalin    (XXXV   Cal.    page    7o6)  (U. 
The  facts  of  that   case   are  very   similar    to   the    facts  of   the 
present  case.     In  that  case  the  suit  was  instituted   before   and 
tried  by  Mr.  Thompson  when  he  was  the  Subordinate  .Judge  of 
Deogarh  but  by  an  order  of  the  Local  Government,  dated  the  3 1st 
December  1904,  Mr.  Thomp.sitn  was  transferred  to  Damlca   and 
ceased    to   be   the   Subordinate   .Judge  of   Deogarh  on  the  1 7th 
January  1905.     He  recorded  his  judgment  in    the   case   on  the 
2lBt  November  1905,  i.e.,  after  the  lap.se  of   ten  montli.s.     He 
wrote  his  judgment  and  sent  it  to  the  then    Subordinate    Judge 
of  Deogarh  and  a.sked  him  to  deliver  the    judgment.     Upon    an 
appeal  a   Division    Bench   of   the   Calcutta  High  Court  was  of 
opinion  that  the  learned   Subordinate    Judge   had    no   jurisdic- 
tion to  deliver  a  judgment  in  the   case  after  his   transfer  ;    but 
as  there  was  a  Division  Bench  Ruling    of   that   Court  reported 
in  J.  L.  R.  XXX IV  Cal.  293  (2),  which  was   opposed  to  their 

(1)  (1908)  /.  L.  n.  .35  Cn!.  75(\  :F.  B.;    (Satyendra   Nath   Ray  Chatiduri 

V.  Kastura  Kumari  Ohatwalin). 
(2)  (1907)  I,  h.  R.  34  Cal.  ^O.l  {Suvdor  Kvar  v.  Chandro'hxcar  Prasad). 
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view  the  learned  Judges  referred  the  case  to  a  Full  Bench. 
The  Full  Bench  had  no  difficulty  on  the  construction  of  section 
199  of  the  Code  of  Civil  Procedure,  which  corresponds  to 
order  XX,  rula  2,  of  the  present  Code,  in  holding  that  the 
course  adopted  by  the  learned  Subordinate  Judge  was  per- 
mitted by  that  section.  The  learned  Judge??  held  that  there 
was  nothing  in  section  199  which  indicated  directly  or  in- 
directly that  the  judgment  of  the  Jndge  who  is  lea;ving  the 
Court  must  be  written  by  him  before  he  has  left.  Upon  a 
review  of  authorities  they  held  that  the  judgment  and  decree 
passed  in  that  case  were  not  7iUra  vires.  This  ruling  was 
followed  by  the  Allahabad  High  Court  in  the  case  of  Easard 
Behari  Qhoahal  v.  The  Secretary  of  State  for  India  in 
Council,  reported  in  XXXV  All.  page  368  (1).  The  High 
Court  of  Bombay  also  held  a  similar  view  in  the  case  of 
Girja.<!ha7ikar  Narsirayn  v.  Oopalji  Gulabhhai,  reported  in  XXX, 
Bom.  241  (2).  In  a  case  No.  80  P.  R.  of  1916  (3)  a  similar 
view  was  taken  by  Sir  D.  Johnstone,  the  then  Chief  Judge  of 
tills  Court.  He  relied  upon  the  provisions  of  order  XX,  rule  2 
of  the  Code  of  Civil  Procedure  and  adopted  the  interpretation 
put  upon  it  in  the  cases  reported  in  /.  L  R.  XXX  Bom.  241 
(2)  and/.  L.R.  XXXIV  Gil,2n  (4).  Although  the  particu- 
lar circumstances  of  that  case  were  somewhat  different  from 
those  of  the  present  case  there  is  no  doubt  that  the  principle 
underlying  the  decision  of  the  learned  Chief  Judge  was  the 
,qame  as  laid  down  in  the  cases  above  referred  to.  There  appears 
to  be  almoist  a  general  concensus  of  opinion  upon  the  point 
in  the  High  Courts  above  mentioned  and  in  my  opinion  the 
judgment  and  decree  of  the  lower  Court  cannot  be  said  to  be 
ultra  viree  on  this  ground. 

It  is,  however,  further  contended  by  the  learned  counsel 
f<^r  the  appellants  that  Mr.  Saadullah  Khan  the  learned  Sub- 
ordinate Judge  of  Multan  being  seized  of  the  case  Rai  Damodar 
Das  had  no  power  under  the  law  to  trasfer  it  to  his  own  file  and 
decide  it.  In  my  opinion  there  is  force  in  this  argument  and 
in  the  absence  of  any  lawful  transfer  of  the  case  to  Rai  Damo- 
dar Das,  I  must  hold  that  he  had  no  jurisdiction  to  decide 
the  case  and  pass  a  decree. 

In  reply  to  this  argument  the  learned  counsel  for  the  res- 
pondents has  argued  that  although  no  order  of  transfer  by  a 

(1)  (1913)  1.  U  R.  35  All.  368  (Basant  Behari  Qhoshal  v.  Secretary  of 

State). 
i'2)  (1905)  /.  L.  R.   30  Bom.  241  {Girjashankar  Narsiram  v.  Gopalji 

Gitlabbhni) 

(3)  SOP  H.  1916  (Daya  Ram  v.  Mussammat  Jatti). 

(4)  (1907)  J.  L.  R.  34  Cal.  293  {Sundar  y,  Kuar  Chandreskwar  Prasad). 
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competent  authority  is  to  be  found  on  tlie  record  it  ought  to 
be  presumed  according  to  the  maxim  omnia  praesumuntur  rite 
et  solemniter  esse  acta  that  the  proceedicgs  in  a  Court  must 
have  been  taken  according  to  law  and  that  we  must  presume 
in  this  case  that  tlieie  was  a  legal  transfer  of  the  case  to  the 
Court  of  Rai  Damodar  Das  and  the  decree  was  legally  passed. 
It  has,  however,  not  been  contended  by  him  nor  can  it  validly 
be  contended  that  such  a  presumption  is  not  rebuttable.  In 
the  present  case  the  circumstances  do  not  justify  such  a  pre- 
sumption. The  very  words  of  the  two  orders  of  the  4th  Jan- 
uary I9j5,  one  signed  by  Mr.  Saadullah  Khan  and  the  other 
by  Rai  Damodar  Das,  to  which  I  have  already  referred  leave 
no  room  for  making  such  a  presumption.  In  my  opinion  had 
there  been  any  legal  order  for  transfer  it  would  not  have 
been  difficult  to  trace  it  on  the  record.  It  appears  that  Rai 
Damodar  Das  himself  transferi'ed  the  case  to  his  file  and  dealt 
with  it.  In  my  opinion  he  had  no  power  to  do  so  and  his 
decision  was  without  jurisdiction.  In  this  view  it  is  not 
necessary  to  decide  the  remaining  pleas  taken  in  the  memoran- 
dum of  appeal.  It  may,  however,  be  mentioned  that  the  plea 
which  the  defendants  raised  in  the  Court  below  as  to  the 
document  of  the  26th  September  1890  being  a  sale-deed  was 
expressly  abandoned  in  this  Gouit.  I,  therefore,  propose  that 
the  appeal  should  be  allowed,  the  judgment  and  decree  of  the 
lower  Court  should  be  set  aside  and  the  case  be  remanded 
under  order  XLl.  rule  23  the  Court  of  the  Subordinate  Judge 
of  Multan  to  be  reinstated  on  its  original  number  and  to  be 
decided  accoi'diug  to  law.     Costs  will  abide  the  result. 

20i?A  T         1919  Chevis,  J. — I   agree,  except  that  I   wish  to   express   grave 

doubts  as  to  the  validity  of  a  judgment  written  after  an  officer 
has  ceased  to  exercise  jurisdiction.  I  recognize  that  thertf'is 
a  good  deal  of  autiiority  for  the  opposite  view,  but  with  all 
due  respect  I  fail  to  see  that  order  XX,  rule  2,  covers  the  case. 
That  rule  seems  to  me  merely  to  provide  for  the  pionouncing 
of  a  valid  judgment  which  the  writer  has  been  unable  to 
deliver  himself. 

If  a  Judge,  on  transfer,  took  away  notes  of  arguments  and 
later  on  wrote  a  judgment  and  sent  it  to  his  suooessor  to 
pronounce,  what  would  happen  if  his  .'^ucce.'=»sor,  ignorant  of 
what  the  first  Judge  was  doing,  had  in  the  meantime  called 
parties,  heard  arguments  and  written  and  pronounced  judg- 
ment himself  P  Which  judgment  would  prevail  ?  Would 
both  of  the  Judges  h»ve  jurisdiction  to  write  a  judgment? 
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In  all  other  respects  I  awree  w^ith  my  learned  brother.  It 
will  be  for  the  first  Coart  to  decide  what  effect  shoald  be 
given  to  the  amendment  of  plaint. 

Per  Cdriam. — The  order  is  that  the  appeal  i-!  accepted, 
judgment  and  decree  of  the  first  Court  and  all  proceedings  on 
and  after  4th  January  1£15  are  set  aside,  and  the  case  is 
remanded  for  redecision  in  due  course.  Stamp  on  appeal  to 
this  Court  to  be  refunded,  other  costs  in  this  Court  to  be  costs 
in  the  cause. 

Appeal  accepted. 


No.  81. 

Privy  Council. 

Present: — 

Viscount  Haldane,  Lord  Diincdin,  Sir  John  Edgp, 

and  Mr.  Ameer  Ali. 
MUSSAMMAT  AFZAL-UN-NISA  AND  OTHERS 

—(Plaintiffs)— APPELLANTS, 

Versus 

ADDUL  KARIM  AND  OTHEKS-(Dependants)— 
RESPONDENTS. 

Privy  Council  Appeal  No.  121  of  1917. 

(Chief  Court  Appeal  No.  I0'43  of  1910;. 

Landlord  and  tenant— land  let  for  building  sites  in  a  suburb  of  Delhi^ 
fixed  rent  paid  for  many  years -presumption  that  tenure  is  permanent — 
estoppel— whether  landlord  can  claim  enhancement  of  rent. 

Plaintiffs  aa  ground  landlords  of  a  part  of  a  suburb  of  Delhi  sued  defen- 
dants in  three  separate  suits  for  ejectment  and  in  case  ejectment  was  not 
granted,  plaintiffs  prayed  in  two  of  the  suits  for  enhancement  of  rent.  It 
appeared  that  the  land  was  let  in  about  1859  for  building  sites ;  no 
document  showing  the  terms  of  occupanc}'  was  extant  nor  was  there  any 
reliable  oral  evidence  of  what  passed  at  that  time.  But  it  was  found  that 
from  that  time  onwards  a  uniform  and  fixed  rent  had  been  paid  ;  that  in 
some  of  the  receipts  given  by  the  landlord  the  term  "  permanent  "  as  applied 
to  the  rent  was  used  ;  that  the  tenants  and  their  predecessors  in  title  had 
erected  sub.-tantial  buildings  without  objection  on  the  part  of  the  landlord  ; 
that  they  had  dealt  with  their  properties  by  way  of  sale  or  mortgage  ;  and 
that  the  properties  passed  by  succession. 

Held,  that  in  these  circumstances  the  Court  was  ju-itified  in  presuming 
that  the  tenure  was  of  a  permanent  nature. 

7.  L.  R.  28  Cal.  T.'JS  (1),  referred  to. 

(.1)  (1901)  7.  L.  R.  28  Cal.  738  {Caspersz  v.  Kader  Natk  Sarhadhikari). 
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Eeld  also,  that  once  it  is  settled  that  the  original  bargain  was  for  a 
permanent  tenancj-  at  a  fixed  rent  all  question  of  enhancement  is  necessarily 
gone  unless  such  a  proceeding  is  authorised  by  statute. 

Eeld  further,  that  the  fact  that  in  several  sale-deeds  of  superstructure 
houses  on  the  ground  by  the  plaintiffs'  predecessors  there  was  a  distinct 
acknowledgment  that  the  houses  themselves  were  held  by  the  tenant  in  virtue 
of  a'permanent  tenancy  was  an  estoppel  as  against  the  plaintiffs. 

Appeal  from  the  decree  of  the  Chief  Court,  Punjab  {Shah  Din 
ani  Beadon,  JJ  ),  dated  'SOth  July  1912  (I) 
%  Dunne  K  C.  and  O'Gorman,  for  Appellants. 

Abdul  Majid,  for  Respondents. 

The   judgment    of   their    Lordships   of  the    Privy  Council 
was  delivered  by — 
iHh  Feb.  1919.  Lord  Du.nedin. — The  predecessors  in  title  of  the  appellant 

in  these  consolidated  appeals  raifod  as  plaintiffs  three  suita 
of  ejectment  in  jespect  of  threo  parcels  of  land  held  by  the 
respondents,  respectively.  Questions  ns  to  sufliciency  of  notice 
were  raised,  but  need  not  be  alluded  to.  The  real  question  at 
issue  is  raised  by  the  defence  of  each  of  the  respondents, 
which  has  been  upheld  by  the  Courts  below,  viz.,  that  they  are 
permanent  tenants  at  a  fixed  rent  which  has  admittedly  been 
paid  since  the  beginning  of  the  tenancy,  and  as  such  cannot 
be  evicted  on  the  allegation  that  they  are  tenants-at-will. 

The  parcels  of  land  in  question  are  situated  in  a  suburb  of 
Delhi  and  are  covered  by  buildings  of  masonry  occupied  by 
the  respondents.  It  is  admitted  that  the  I'eBpondeuts'  pre- 
decessors in  title  were  invited  to  occupy  the  land  for  building 
purposes  by  the  predecessors  of  the  appellant  in  about  the  year 
IF 59.  No  document  showing  the  terms  of  occu nancy  is 
extant,  nor  is  there  any  leliable  oral  evidence  of  wliat  passed 
at  that  lime-  But  the  facts  found,  and  as  to  which,  indeed, 
thei'e  is  no  dispute,  are  that  from  that  time  onwards  a  uniform 
and  fixed  rent  has  been  paid,  that  in  some  of  the  receipts  glveu 
by  the  landlord  the  term  *'  permanent  "  as  applied  to  the  rents  is 
used,  that  the  respondents  and  their  predecessors  in  title  have 
erected  snbsttntial  buildings  without  objection  ou  the  part 
of  the  landlord,  that  they  have  dealt  with  tlieir  properties  by 
way  of  sale  and  mortgage,  and  that  the  prop  rties  have  passed 
by  succession.  In  these  circumstances  the  learned  judgos  of 
the  Couits  below  have  held  that  th^  case  is  in  substantially 
the  same  position  as  the  case  of  A.  Caspcrsz  v.  Kader  Nath 
Sarbadhihari   and   others    (/.    L     R     28     Calcutta     7.^8)   (2). 


(1)  Printed  as  So  \n  P.  R  of  1012. 

(2)  (1901)  /.  L  R.  28  Cttl.  738  [Caxpersi  v.  Kader  Nuth  Sarbadhihari). 
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The  head-note  of  that  case,  which   accui'dtely  represeuts    what 
is  decided,  is  iu  these  terms : — 

"  Although  the  origin  of  a  tauanoy  may  not  be  known, 
yet  if  there  is  proved  the  fact  of  long  possession  of  the  tenure 
by  the.  tenants  and  their  ancestors,  the  fact  of  th-a  landlord 
having  permitted  them  to  build  a  pacca  house  upon  it,  the 
fact  of  the  house  hiving  been  there  for  a  very  considerable 
time,  of  it  having  been  added  to  by  successive  tenants,  and  of 
the  tenure  having  from  time  to  time  been  transferred  by  suc- 
cession and  purchase,  in  which  the  landlord  acquiesced  or  of 
which  he  had  knowledge,  a  Court  is  justified  in  presuming 
that  the  tenure  is  of  a  permanent  nature." 

The  learned  counsel  for  the  appellant  was  constrained  to 
admit  that,  if  this  ca<e  had  been  iu  Bengal,  he  could  not  con- 
tend that  the  judgment  was  not  right,  but  argued  that,  though 
the  inference  was  properly  drawn  in  Bengal,  it  could  not  be  pro- 
perly drawn  iu  the  Punjab,  on  the  ground  that  in  Bengal 
there  was  a  permanent  settlement,  whereas  in  the  Punjab 
there  was  not.  Now  it  is  clear  that  an  inference  as  to  a  fact 
to  be  drawn  from  facts  depends  oa  a  mental  process  which  is 
the  same  all  the  worlJ  over.  The  argument  could,  there- 
fore, only  be  good  if  it  could  be  shown  that  a  permanent 
tenancy  was  a  legal  impossibility  iu  the  Punjab.  Counsel 
candidly  admitted  that  he  had  no  direct  authority  for  the 
proposition,  but  argued  that  it  followed  from  the  difference  of 
position  as  to  (he  permanent  settlement.  It  is  not  clear  to 
their  Lordships  why  the  position  in  a  question  with  the 
Government  should  alter  the  possibility  of  a  bargain  as  between 
landlord  and  tenant,  but  it  is  not  ueces^^ary  to  give  any 
opinion  on  the  point,  and  it  would  be  inexpedient  to  do  so 
iu  face  of  the  fact  that  the  point  was  never  taken  in  the 
pleadings  and  was  consequently  not  urged  before  nor  noticed 
by  the  learned  judges  iu  the  Courts  below  ;  it  is,  therefore, 
out  of  the  question  to  raise  it  before  this  Board 

Tlieir  Lordships  may  also  a  id  that,  quite  apart  from  the 
ground  on  which  the  case  was  decided  by  the  learned  judges 
below,  there  is  another  valid  ground  of  judgoieut.  There 
were  produced  several  sale*iecds  of  superstructure  houses  oa  the 
ground  by  the  plaintiffs'  predecessors,  in  which  there  was  a 
distinct  acknowledgment  that  the  houses  themselves  were 
held  by  the  tenant  in  virtue  of  a  permanent  tenancy.  This 
Would  be  an  estoppel  as  against  the  plaintiffs. 

One  other  point  must  be  noticed.  The  plaintiffs  put  for* 
ward  au  alternative  demand  for  enhancement  of  rent-     This 
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was  refused  by  the  Subordiuate  Judge,  but  was  allowed  by 
the  Divisional  Judge,  to  whom  appeal  was  taken.  The  origi-  al 
judgment  was  restored  by  the  learned  judges  of  the  Chief 
Court.  It  is  uot  clear  to  their  Lordships  upon  what  view  as 
to  jurisdic tion  the  Divisioual  Judge  pronounced  the  deci-ee  ha 
did,  but  iu  any  case  the  view  of  the  Chief  Court  is  clearly 
righ^  that  once  it  is  settled  that  the  original  bargain  was  for 
a  permanent  tenancy  at  a  fixed  rent  all  question  of  enhance- 
ment is  necessarily  gone  unless  such  a  proceeding  is  authorised 
by  statute. 

Their  Lcrships  will,  therefore,  humbly  advite  His  Majesty 
to  dismiss  all  the  appeals.  In  terms  of  the  condition  on  which 
especial  leave  to  appeal  was  granted,  the  appellant  will  pay 
the  costs  of  the  respondents  before  this  lioard  hs  between 
solicitor  and  client. 

Appeals  Jis'iiiiseil, 

Privy  Council. 

No.  82. 
Present: — Lord  Buckmastcr,  Lord  Dunedin,  Sir  John 

Edge. 
IDRIS  AND  OTHERS-APPELLANTS, 

Versus 

MRS.  JANE  SKINNER  AND  OTHiiRS— 
RE.-PONDENTc!. 

Privy  Council  Appeal  No.  39  of  1917. 

(Chief  Court  Civil  Appeal  No-  1905  of  J912). 

Pre-emption— estoppel — whether  cillagers,  includiyig  minora,  arc  bound 
by  the  action  of  tico  or  three  trusted  inhabitants  appointed  to  act  on  tchalf  o/ 
the  xchole  village. 

The  plainliSs,  the  occupaucy  tcuaulb  of  the  village,  sued  for  pre* 
emption  in  respect  of  the  sale  of  the  village  by  the  proprietor.  It  was 
fouud  that  the  teuauts  had  uot  the  nece.ssary  funds  for  the  purchase  and 
that  I.  and  N.  two  of  their  body  acting  on  behalf  of  the  \\holo  village  intro- 
duced the  present  vendees  to  the  vendor's  agent  as  prospective  purchaser*, 
at  the  same  time  informing  htm  that  au  agreement  had  been  come  to 
whereby  these  vendees  should  pay  the  money  and  acquire  the  property, 
which  bhould  then  bo  held  as  three  quaricra  for  them  and  one-quarter  lor 
the  tenants  The  sale-deed  was  accordingly  u  ritten  out  in  the  prebeuco  of 
I.  and  N.  end  the  purchase  completed  iu  favour  of  the  proposed  veudeet>. 

Hell,  that  the  plaintiffs  were  estopped  from  clairoing  to  pre-empt  the 
sale  which  the  venders  succeeded  in  obiainiug  through  the  active  instru- 
mealality  of  I.  and  N.  the  repreaoutatives  ol  the  whole  village. 
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Held  also,  ihat  it  would  require  very  strong  and  cogent  reasons  that 
■would  compel  iho  Court  to  hold  an  arrangement  so  extremely  reasonable  and 
wise  and  so  much  in  the  interests  of  all  the  villagers  as  that  effected  by 
appointing  on  behalf  of  the  whole  village  two  or  throe  trusted  and  res- 
ponsible inhabitants  to  act  on  their  behalf,  to  be  bad  simply  because  some 
of  the  villagers  happened  to  be  infants. 

Held  further,  that  there  ^vas  no  need  of  I.  and  N.  being  supplied  with 
powers  of  attorne}'  from  the  other  villagers. 

Appeal  from  the  decree  of  the  Chief  Court  of  the  Punjab  {Batttgan 
and  Ghevis,  J  J.),  dated  the  C'th  April  1915. 

The  judgment  of  the  Chief  Court  under  appeal  was  de- 
livered by — 

Battigan,  J. —  Plaintiffs,  who  aie  occupancy  tenants  of  Qth  April  1915. 
muusa  Rahanwala  in  the  Hissar  District,  have  brought  this 
suit  for  pre-emption  in  respect  of  a  sale-deed,  dated  the  26th 
of  May  1911,  w^hereby  the  late  owner,  Mrs.  Jimes  Skinner, 
sold  the  whole  of  her  proprietary  right-t  in  the  said  village, 
together  with  all  appurtenant  rights,  to  defendants  Nos.  2  to 
6  for  an  alleged  consideration  of  Rs-  22,0)0.  In  their  plaint 
plaintiffs  assert  that  the  consideration  actually  paid  was 
Rs.  15,0U0  only,  and  that  the  sum  of  lis  2.',C0)  was  entered 
in  the  sale-deed  in  order  to  prevent  plaiutilfs  from  claiming 
their  right  of  pre-emption. 

Defendants-vendees  admitted  plaintiffs'  right  of  pre-emp- 
tion, but  pleaded  that  plaintiffs  had  by  their  conduct  estopped 
themselves  from  asserting  it,  ina.srauch  as  it  was  through 
them  that  the  sale  in  question  had  bean  effected  in  defendants' 
favour.  They  also  pleaded  thit  the  sum  of  Rs.  22,000  had  in 
fact  been  paid  by  defendants  to  the  vendor. 

The  District  Judge,  after  disposing  in  plaintiffs'  favour 
of  the  preliminary  issues  that  arise  under  the  Punjab  Pre- 
emption Act,  found  (1)  that  plaintiffs  had  not  relinquished 
their  rights  in  the  land  in  suit  or  estopped  themselves  from 
suing;  and  (2j  that  the  sum  of  Rs.  22,000  had  actually  been 
paid  by  the  vendees  to  the  vendor  and  that  it  fairly  rupreseuttHl 
the  market  value  of  the  property.  He  accordingly  granted 
plaintiffs  a  decree  for  possession  of  the  land  conditional  on 
their  paying  iuto  Court  the  sum  of  lis.  22,0')0  within  three 
months  from  the  date  of  decree  ;  in  default  the  decree  to  be 
null  and  void.  Heturther  directed  that  defendants  who  had 
*'  caused  the  litigation  by  purchasing  laud  to  which  they  had 
no  right,"  should  pay  the  coats  of  the  suit. 
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From  this  decree  defendants  have  appealed  to  this  Court 
and  the  two  points  urged  before  us  are,  firstly,  that  the  second 
issue  should  have  been  decided  against  plaintiffs,  and  secondly 
that  in  any  event  defendants  oUi^ht  not  to  have  been  saddled 
with  costs,  especially  as  plaintiffs  had  failed  to  establish  their 
allegation  as  to  the  amount  actually  paid  to  the  vendor. 

After  hearing  Mr  Oertel  for  appellants  and  Mr.  Badr-ud- 
Din  for  respondents,  and  considering  the  evidance  on  the 
record,  we  ure  satisfied  that  there  is  force  in  defendants- 
vendees'  contention  that  plaintiffs  are  not  now  at  liberty  to 
claim  the  right  of  preemption  to  which  they  would  under 
ordinary  circumstances  have  been  entitled.  According  to  the 
vendees,  the  vendor  being  desirous  of  selling  her  proprietary 
rights  in  the  village,  offered  to  sell  them  in  the  first  instance 
to  plaintiffs  who  are  the  occupancy  tenants ;  that  plaintiffs 
being  unable  to  find  the  money  for  the  pafchase,  applied  to 
defendants  fur  assistance  and  that  it  was  agreed  between 
them  that  defendants  should  pay  three- fourths  and  plaintiffs 
one* fourth  of  the  pui chase  money  (Us  '22,<)Od)  to  the  vendor, 
and  that  three-fourths  of  the  land  should  thereupon  become 
the  property  of  defendants  and  one  fourth  the  property  of 
the  plaintiffs  ;  but  at  the  time  of  sale  plaintiffs  were  unable 
to  procure  their  share  of  the  purchase  money  and  as  a  result, 
the  whole  land  was  sild  with  the  consent  of  plaintiffs,  to 
defendants.  This  agreement  according  to  defendants  was  made 
by  Idris,  Naushera  and  certain  other  plaintiffs  who  in  these 
negotiations  acted  for,  and  represented,  Llie  occupancy  tenants 
generally. 

Plaintiffs,  on  the  other  hand,  deny  this  story  in  toto  and 
allege  that  the  d<;fendarits  surreptiously  and  without  the 
knowledge  of  plaintiffs  had  the  sale  effected  in  their  favour. 

1  he  question  we  have  to  decide  is  whether  defendants  or 
plaintiffs  are  telling  the  trutli,  and  after  due  consideration  we 
believe  that  the  story  told  by  the  former  is  in  the  main  true. 
It  is,  we  think,  impossible  to  hold  that  there  is  n3  truth  what- 
ever  in  the  evidence  given  by  the  witnesses  Bhagwau  Das 
(the  agent  of  Mro.  James  Skinner  who  negotiated  the  sale)  ; 
Fateh  Din,  the  Nabha  School  Master ;  Kulya  ;  Uabu  Raghu- 
uath  Sahai  (the  general  agent  of  Mrs.  Skinner)  and  Hakim 
Abdul  Hakim,  a  legal  practitioner  of  Nabha.  If  these  wit- 
uessfts  are  tellirg  the  truth,  and  no  good  reason  has  been 
given  for  our  finding  utlifrwise,  an  Bgroomont  of  the  kind  set 
up  by  the  vendees  was  undoubtedly  entered  into  between  the 
parties,  and  the  evideuue  of  Mrs-  James  Skinner,  though) 
somewhat  vague,  is  to  the  same  effect. 
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Od  the  otlier  hand,  the  alternative  story  is  that  of  the  plain- 
tiffs who  assert  that  the  allecration  that  they  had  an  understand- 
ing with  the  defendants  is  an  absolute  myth.  Clearly,  if 
plaintiffs'  denial  is  true,  everyone  of  the  witnesses  above* 
mentioned  (inclading  ^Irs.  Skinner)  has  been  guilty  of  wilful 
perjury  and  has  sworn  to  a  story  which  is  wholly  without  founda- 
tion, the  sale  iu  question  having  (according  to  plaintiffs)  been 
effected  secretly   and  without  the  knowledge  of  plaintiffs. 

We  cannot  believe  that  such  is  the  case.  On  the  contrary, 
we  are  satisfied  that  the  original  intention  of  the  parties  was 
that  plaintiffs  should  provide  one-fourth  of  the  purchase- 
money,  defendants  providing  the  balance,  and  that  the  sale 
should  be  effected  proportionately  in  their  respective  favours 
that  plaintiffs  subsequently  found  that  they  oould  not  raise 
even  the  one-fourth  part  of  the  purchase -money  and  accord, 
ingly  consented  to  the  sale  being  made  in  favour  of  defen- 
dants, it  being  understood  that  if  plaintiffs  were  later  on  in 
a  position  to  pay  their  one-fourth  share,  they  should  be  given 
one» fourth  of  the  property.  At  some  subsequent  date  some 
third  party  in  all  probability  instigated  plaintiffs  to  repudiate 
the  transaction  and  to  claim  pre-emption  of  the  whole  pro- 
perty, for  it  is  obvious  that  there  must  be  some  one  behind 
plaintiffs  in  this  suit.  They  were  unable  in  May  1911  to 
procure  even  Rs.  5,500  and  it  is  scarcely  likely  that  in  December 
1911  they  woald  be  in  a  position  to  pay  Rs.  15,000  (or 
Rs.  22,000  if  necessary)  to  secure  the  bargain. 

We  accordingly  find  that  the  sale  to  defendants  Nos.  2 
to  6  was  brought  about  by  some  of  the  leading  members  of 
plaintiffs'  party  inclading  Idris  and  Naushera,  and  that  as 
these  persons  were  acting  not  merely  on  their  own  behalf,  but 
as  the  representatives  of  all  their  fellow  occupancy  tenants 
(just  as  they  j«re  admittedly  conducting  the  present  suit  on 
behalf  of  all  plaintiffs)  the  latter  are  estopped  from  now 
claiming  to  pre  empt  the  property,  and  are  not  entitled  to 
deprive  the  vendees  of  a  bargain  which  the  vendees  succeeded 
in  obtaining  tlirough  the  active  instrumentality  of  Idris, 
Naushera  and  tlie  others. 

We  accordingly  accept  the  appeal  and  dismiss  plaintitt'^' 
suit  witli  costs  througho  it. 


The  judgment  of  theif    Lordships    of   the    Privy   Conncil, 
was  delivered  by — 

Loud  BLVKiiA>TRB. — The  appellants  in  this   case   are   oeou-     \gt  Nov   1918. 
pane/  tenants  of  the  village  of  Rahanwala  in    the    District  of 
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IJissar,  and  as  such  they  claim  to  possess  and  to  be  entitled  to 
exercise  a  right  of  pre-emption  in  respect  of  the  said  village. 
It  is  undisputed  that  they  originally  enjoyed  this  right  ;  the 
question  is  whether,  in  the  circumstances  that  have  trans* 
piled,  they  enjoy  it  still. 

The  first  respondent  (Mrs.  Jane  Skinner)  was  the  pro- 
prietor of  the  said  village,  and  she  having  decided  to  sell  her 
proprietary  interest,  placed  the  matter  in  the  hands  of  her 
Agent,  Bhagwan  Das,  who  notified  the  occupancy  tenants  of  the 
proposed  sale. 

It  appears  from  the  evidence  that  the  tenants  had  not 
the  necessary  funds  for  the  purchase,  and  that  certain  of 
them,  known  as  fdris  and  Naushera,  acting,  as  is  alleged,  on 
behalf  of  the  whole  village,  introduced  the  other  respondents 
to  the  said  agent  as  prospective  purchasers,  at  the  same  time 
informing  him  that  an  arrangement  had  been  come  to  where- 
by these  respondents  should  pay  the  money  and  acquii*e 
the  propel  ty,  which  should  then  be  held  as  three-quarters 
for  them  and  one-quarter  for  the  appellants.  The  sale-deed 
was  accordingly  written  out  in  the  presence  of  Idris  and 
Naushera,  and  the  purchase  was  completed  in  favour  of  the 
proposed  vendees.  It  is  this  purchase  which  the  appellants 
seek  to  set  aside,  asserting  tliat  it  constituted  an  unlawful 
defeasance  of  their  rights. 

If,  in  fact,  the  transaction  was  elfected  in  the  circum- 
stances and  manner  described,  it  is  plain  that  their  cliim 
could  not  succeed  unless  Idris  and  Nanshera  were  acting  on 
their  own  responsibility  and  without  the  knowledge  or  autho- 
rity of  the  other  occupan:'y  tenants.  This,  In  fact,  is  the 
appellant's  contention,  which  they  established  to  the  satis- 
faction of  the  r)i8ti'iot  Jadgo  of  Hissar,  who,  on  tlie  12th 
August,  1912,  granted  thera  the  relief  they  sought.  Hut  the 
Chief  Court  of  the  Punjab,  on  the  Gth  April,  1915,  leversed 
this  decree,  and  made,  in  favour  of  the  respondents,  the  decree 
against  which  the  present  appeal  is  brought. 

Now  the  evidence  as  recorded  is  abundant  to  establish 
the  respondent's  case.  Bhagwan  D.vs,  the  a<;eut,  said  that 
the  village  was  under  his  supervision,  and  that,  when  asked 
to  procure  a  purchaser,  he  spoke  to  the  villagers  about  it. 
They  said  they  were  anxijus  to  purcha.se,  but  could  not 
afford  the  whole  of  the  money,  and  would  try  to  procure 
partners,  and  that  tlwj  then  came  to  the  airangement  to 
which  reference  hns  been  made.  He  stated  in  plain  terms 
that  tl'O  plaintiffs,  Nauwhera  and  Idris,  represented   the   whole 
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of  the  village  iu  the  matter.  There  were  other  witnesses  who 
spoke  to  the  same  effect,  but  the  learned  District  Judge 
regarded  the  whole  of  their  evidence  with  suspicion,  because 
they  weie  connected  with  the  vendees.  This,  of  course,  is 
inaccurate  with  regard  to  Bhagwan  Das,  but  the  learned 
District  Judge  thinks  that  his  evidence  cannot  be  trusted 
because  he  was  the  agent  of  the  vendor,  and  cannot  therefore 
be  called  an  uninterested  witness. 

Whatever  weight  might  be  given  to  these  considerations, 
if  the  plaintiffs — and  notably  Idris  and  Naushera — had  been 
called  to  give  evidence  in  answer,  it  appears  to  their  Lord- 
ships to  be  but  slender  material  upon  which  to  base  a  judt;- 
ment  that  consists  in  disbelieving  the  whole  story,  which, 
so  far  as  evidence  is  concerned,  is  uncontradicted  in  a  single 
particular. 

In  cases  of  this  kind  the  persons  engaged  in  the  trans- 
action— and  notably  the  vendors  and  the  vendees — are  neces- 
sarily essential  witnesses,  and  in  the  absence  of  contradiction, 
to  disregard  their  testimony  because  they  were  interested 
parties  is  to  carry  the  vigilance,  with  which  the  (/ourt  ought 
always  to  regard  interested  testimony,  beyond  all  reasonable 
and  trustworthy  limits.  There  appears  to  be  no  reason  in  the 
recorded  evidence  to  impute  collusion  or  dishonesty  to  any 
of  these  witnesses,  and,  as  their  evidence  is  wholly  unans- 
wered, it  must  in  their  Lordships'  opinion  prevail. 

There  re.-nains  the  question  as  to  the  authority  of  Idris 
and  Naushera  to  act  on  behalf  of  the  remaining  villagers,  and 
it  was  urged  before  their  Lordships  that  the  authority  was 
lacking  because  some  of  the  villagers  were  infants,  and  could 
not  properly  confer  authority  except  through  the  agency  of 
guardians  properly  appointed  through  the  Court. 

This  point  was  not  raised  in  either  of  the  Courts  below 
nor  in  the  case  presented  upon  this  appeal,  and,  in  these 
circumstances,  it  is  not  consonant  with  their  Lordships' 
practice  that  it  should  be  entertained  upon  the  hearing  before 
them.  They  ought,  however,  to  add  that  no  authority  has 
been  placed  before  them  in  support  of  such  a  proposition,  and 
it  would  require  veiy  strong  and  cogent  reasons  that  would 
compel  them  to  hold  that  an  arrangement  so  extremely  reason- 
able and  wise,  and  so  much  in  the  interest  of  all  the  villagers 
as  that  effected  by  appointing,  on  behalf  of  the  whole  village, 
two  or   three  trusted   and  responsible   inhabitants  to  act   on 
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their  behalf,  should,  in  a  matter  like  the  present,  be  held  to 
be  bad,  simply  because  one  or  more  of  the  villagers  happened 
to  be  an  infant. 

The  point  that  was  urged  both  in  cross-examination 
and  argument  as  to  the  lack  of  authority  was  that  Idris  and 
Naushera  had  no  powers  of  attorney  from  the  other  villagers, 
but,  in  their  Lordships'  opinion,  no  such  power  was  needed, 
nor  was  any  reason  given  whj  it  should  be  required,  apart 
from  this  contention  their  authority  does  not  appear  to  have 
been  seriously  challenged  at  the  trial. 

For  these  reasons  their  Lordships  are  of  opiuion  that  this 
appeal  must  fail,  and  they  will  humbly  advise  His  ^[ajesty 
that  it  should  be  dismissed  with  cos's, 

A  ppeal  (lis  m  issed. 


No.  83. 

Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 
Abdul  Raoof. 

C.'IANDU  L\L  AND  BALi  PARSHAD— 
(Defendasts)-APPELLAN  TS, 

Versus 

MUSSAMMAT  LADLI  BEG  AM—        ^ 

(Plaintiff)-  Uf^pOMDFNT^ 

MUUAMMAD  AHMAD  AND  ZAFAR   r  ^^^^^^-^^^^^  ^^' 

AHMAD  KHAN— (Defendants)—       J 

Civil  Appeal  No.  377  of  1914. 

Land  Acquisition  Act,  I  of  189i,  sectional  {2)-  whether  suit  in  Civil 
Court  for  proportionate  share  in  compensation  allowed  by  the  Collector  is 
competent. 

Held,  that  where  tho  Collector  ia  his  award  haa  not  adjudicited  upon 
the  claim  of  the  plaintill  the  latter's  suit  in  a  Civil  Court  for  his  proportionate 
share  in  the  amount  of  compensation  allowed  is  competent  (vide  section  31 
(2)  of  iho  Land  AcquisLion  Act)  notwithstaniing  that  plaintil!  did  not  apply 
for  a  reference  to  the  Court  under  section  18  of  the  Act. 

7  Cat.  W.  N.  538  (1),  referred  to. 

37  P.  11.  1905  (2)  and  52  P.  R.  1913  (3;,  distinguished. 


(1)  (1903)  7  Cal.  W.  N.  538  {.Srimati  Punnahati   Dii  v.    Enjah   Pudma- 

nund  !<ingh). 

(2)  37  P.  R.  1905  {Shcr  Khan  v.  Bliamsher  Khan). 
(3;  52  P.  R.  1913  (Aniolak  Shah  v.  Charan  Das/. 
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First  Appeal  from  the  decree  of  0.  L.  Bnndas,  Esquire,  Divisional 
Judge,  Delhi,  dated  the  ith  February  191-i. 

Muhammad  Sbafi,  Maliauimad  Rafi  and  Rambhaj  Datta, 
for  Appellants. 

Mofci  Sagar  aud  Moti  Lai,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by  — 

Abdcl  Raoof,  J. — This  suit  was  otiginally  instituted  in  2l«^ /a».  1919,  J 
April  193  3.  An  amended  plaint  was  subsequently  presented 
in  June  1913.  The  suit,  as  remarked  by  the  lower  Court,  is 
somewhat  of  au  unusual  character.  In  order  to  understand  the 
points  in  dispute  in  tlia  case  it  is  necessary  to  give  certain  facta 
disclosing  the  history  of  the  cise.  Moti  au  1  Hira  Singh  mort- 
gaged 328  bi'^ah  I  hiswci  of  land  situated  in  Mauza  Jar  Bagh, 
Delhi,  to  one  Muhammad  Ishaq  for  Rs.  8,000  on  the  14th  of  May 
189(3.  The  latter  executed  two  mortgages  without  possession 
in  favour  of  Rai  Sahib  Girdhari  Lai  and  his  son  Bdi  Parshad. 
The  first  was  dated  the  I2fch  of  Juae  139o  ani  was  for  a  sum  of 
Rs.  3,200.  The  other  was  dated  the  20th  of  August  1398  and 
for  a  sum  of  Rs,  30^.  The  property  mortgaged  in  both  these 
mortgages  was  the  sime  which  bad  been  mortgaged  to  Muham- 
mad Ishuq  by  Moti  and  Hira  Sit:!gh,  the  mortgagors  above  men- 
tioned. On  the  i9th  of  March  1900  Moti  and  Hira  Singh  sold 
their  equity  of  redemption  to  Haziq-ul-Mulk  Hakim  Abdul 
Majid  for  Rs.  4.500.  On  the  7th  of  March  1901  Hakim  Abdul 
Majid  obtained  a  decree  for  redemption  in  a  suit  brought  by 
him  against  .Muhammad  Ishaq  and  Girdhari  Lai  and  others. 
The  decree  was  made  on  the  condition  of  payment  of  Rs.  8,000 
with  the  following  detail  ; — 

Rupees  4,140  was  made  payable  to  Girdhari  Lai  aud 
others  ;  and 

Rupees  3,860  was  made  payable  to  Muhammad  Ishaq. 

It  was  provided  in  the  decree  that  the  plaintiff  was  to 
obtain  possession  at  the  end  of  the  then  agricultural  year  and 
that  for  the  period  during  which  the  redemption  was  deferred 
interest  at  1  per  cent,  per  mensem  was  to  be  given  which  was 
to  be  deducted  from  the  amount  payable  to  defendant  No.  1. 
It  appears  that  Muhammad  Ishaq  sold  his  right  and  interest  in 
the  property  to  his  wife  Mussammat  Ladli  Begam,  the  plaintifE 
in  this  case,  on  the  24th  of  March  1901.  Hakim  Abdul  Majid 
is  stated  to  have  died  on  the  lOch  of  July  1901  leaving  the 
defendants  Nos.  1  and  2  in  this  case  as  his  heirs  and  legal 
representatives.     Under  the  terms  of  the  mortgages  in    favour 
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of  Girdhari  Lai  aud  others  in  case  of  default  in  payment  of 
interest  for  a  certain  period  a  right  was  given  to  the  mortgagees 
to  claim  possession  of  the  mortgaged  property.  Under  this 
condition  they  sued  for  possession  and  obtained  a  decree  on 
the  2oth  of  June  1903.  Under  the  decree  they  obtainel  actanl 
possession  on  the  9th  of  July  1903.  lu  the  original  plaint 
above  mentioned  the  plaintiff  claimed  Rs.  8,000,  the  mortgage 
,'  ^  money,  and  Rs.  6,958-8-0  as  damages  from   defendants   Nos     1 

and  2,  on  the  ground  that  they  had  failed  to  pay  the  sum  of 
Rs.  3,860  to  the  plaintiff  which  they  had  been  ordered  to  pay 
under  the  decree  and  that  in  consequence  of  their  failing  to 
redeem  the  mortgaged  property  and  paying  the  amounts  there- 
in mentioned  to  the  plaintiff  and  to  Girdhari  Lai  and  others 
the  plaintiff  had  suffered  damages  as  stated  in  the  plaint.  In 
the  amended  plaint  the  plaintiff  prayed  for  a  decree  for 
Rs.  7,732  on  account  of  principal  mortgage  money,  interest  and 
damages  as  against  defendants  Nos.  1  and  2.  As  ieg>irds 
defendants  Nos.  3  and  4  the  plaintiff  stated  thit  she  had  dis. 
covered  that  the  mortgaged  propertj'  was  acquired  by  the 
Government  under  the  Land  Acquisition  Act  in  )913  and  that 
the  compensation  thereof  was  assessed  at  Rs.  ll,.5GO-15-2  and 
that  the  amount  had  been  received  by  defendants  Nos.  I  to  4 
according  to  the  details  given  below  : — 

Rs.      a.    p. 

Hakim  Muhammad  Ahmad  Khan,  defen- 
dant No.  1         1^80     7     7 

Hakim  Zafar    Ahmad   Khan,  defendant 

No.  2      1,780     7     7 

Girdhari  Lai , father  of  defendants  Nos,  o 

and-i ,     4,000     0     0 

Bala  Parshad,  defendant  No.  3  ...     4,000     0     0 

It  is  stated  by  the  plaintiff  that  she  had  no  knowledge  of 
the  acquisition  of  the  laud  or  of  the  apportionment  of  the  com- 
pensation thereof,  nor  was  her  consent  taken.  The  appro- 
priation of  the  whole  money  by  the  defendants  was  illegal. 
She  further  stated  that  the  defendants  Nos.  1  aud  2  were  not 
entitled  to  any  compeusation  at  all  and  that  defendants  Nos.  3 
and  4  were  at  the  most  entitled  to  receive  Ks.  5,240  on  the 
date  of  taking  possession  of  the  land.  This  sum  was  made  up 
apparently  of  two  items,  namely  : — 

Rupees  4,140  which  had  been  found    under    the  redemp' 

tioo  decree  above  mentioned    as   due  to   defendants 

Nos.  3  and  4  ;  and 
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Rupees  1,100  which  was  the  amount  of  interest  alleged 
and  admitted  to  be  due  to  defendants  Nos.  3 
and  4  for  the  period  during  which  redemption  was 
deferred. 

The  plaiutiff  therefore  claimed  the  difference  between 
Rs.  8,000  which  the  defendants  had  received  from  the  Collector 
in  the  Land  Acquisition  pioceedings,  and  the  sum  legally  due 
to  them,  namely  Us.  5,24  \  The  plaintiff  therefore  in  her 
amended  plaint  has  come  into  Court  upon  two  distinct  causes  ; 
(I)  that  the  defendants  Nos.  I  and  2  having  failed  to  redeem 
the  mortgaged  property  under  the  redemption  desree  had  put 
the  plaiutiff  to  loss  ;  and  (2)  that  the  defendants  Nos.  .3  and  4 
had  been  given  by  the  Collector  a  sum  larger  than  was  due  to 
them. 

The  defendants  Nos.  1  and  2  resisted  the  suit  of  the  plaiu- 
tiff upon  the  ground  that  there  was  no  obligation  on  them  to 
redeem  the  property  and  that  therefore  the  plaintiff  had  no 
cause  of  action  as  against  them.  The  defendants  Nos.  .3  and 
4  in  their  written  statement  raised  two  main  pleas,  namely, 
that  the  plaintiff  was  bound  to  have  ta'jeu  steps  to  se^k  her 
remedy  in  the  Land  Acquisition  proceedings,  in  other  words, 
she  ought  to  have  had  the  question  of  the  apportionment  of  the 
compensation  money  determined  in  those  proceedings,  by  apply- 
ing to  have  a  reference  made  to  the  Court  of  the  District  Judge 
on  the  point.  The  Collector  having  decided  the  question  of  the 
apportionment  of  the  compensation,  it  was  not  open  to  the 
plaintiff  to  come  to  the  Civil  Court  for  the  decision  of  the 
question  and  that  her  suit  was  barred  by  the  special  provisions 
of  the  Land  Acquisiti'm  Act.  They  further  pleaded  that  they 
were  entitled  to  claim  the  full  amount  which  was  due  to  them 
under  the  terms  of  their  mortgage  deeds.  In  the  alternative 
they  pleaded  that  they  were,  at  any  rate,  entitled  to  claim 
according  to  the  terms  of  the  decree  of  redemption  passed  in 
1901  and  that  the  amount  calculated  with  interest  would  come 
to  a  sum  much  larger  than  Rs.  8,000  which  had  been  paid  to 
them. 

The  Court  of  first  instaaiQO.  ,dismissed  the  suit  as  against 
defendants  Nos.  1  and  2,  finding  that  the  plaintiff  had  no  cause 
of  action  as  against  them.  That  part  of  the  judgment  of  the 
lower  Court  has  become- final  as  no  appeal  has  been. preferred 
on  behalf  of  the  plaintiff  as  against  the  dismissal  of  her  claim. 
As  against  defendants  Nos.  3  and  4  the  Court  of  first  instance 
has  decreed  the  suit  of  the  plaiutiff.    Against  that  part  of  the 
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decree  the  present  appeal  has  been  prefeiTed  by  defeadauts 
Nos.  3  and  i  and  they  have  impleaded  the  plaintiff  and  d-ifen- 
danta  Nos.  land  2  as  respondents  to  this  appeal.  Two  main 
grounds  have  been  argaed  on  their  behalf  namyly,  that  the 
suit  of  the  plaintiff  was  not  maintainable  having  regard  to  the 
proceedings  under  the  Land  Acqaisitiou  Act  It  is  contended 
on  the  authority  of  two  rulings  of  this  Hon'ble  Court,  namely 
37  P.  B.  of  1905  (1)  and  52  P.  B.  of  1913  (2),  that  the  question 
of  apportionment  being  ouce  adjudicated  upon  by  the  Collector 
it  was  not  open  to  the  plaintiff  to  claim  a  secoui  aljudicatiou 
in  the  Civil  Court.  We  have  looked  at  the  award  made  by  the 
Collector  minutely  but  we  have  not  been  able  to  fiud  any 
adjudication  against  the  claim  of  the  present  plaintiff.  On  the 
contrary  wo  find  that  the  name  of  Mussammat  Ladli  Begam 
is  stated  in  the  award  as  one  of  the  persons  interested  iu  the 
property  acquired  by  the  Government.  She  is  put  down  in  the 
award  as  the  first  mortgagee  which  she  undoubtedly  was  as  a 
transferee  from  her  husband.  Nothing  is  stated  in  the  award 
which  may  amount  to  an  adjudication  that  she  was  not  entitled 
to  any  portion  of  the  Rs-  8,000.  We  therefoie  hold  that  the 
ruling  i-elied  upon  on  behalf  of  the  appellants  have  no  bearing 
upon  the  present  case.  In  our  opinion  the  learned  Judge  of  the 
Court  below  has  taken  a  right  view  of  the  provisions  of  the 
Land  Acquisition  Act  regarding  the  right  of  the  plaintiff  to 
maintain  the  present  suit.  Section  31  (2)  of  that  Act  clearly 
provides  for  such  a  case.  The  plaintiff  is  entitled  to  have  the 
question  of  apportionment  determined  by  the  Civil  Court  under 
that  section.  The  question  has  been  clearly  and  fully  decided 
in  the  case  of  Srimati  Punnahati  Dai  v.  Rajah  Pudamanutid 
t^inyh  Bahadur  and  others,  reported  in  VII  0.  W.  N.  page  538 
(3).  It  is  not  necessary  for  us  to  discuss  this  question  any 
further.     We  hold  that  this  plea  has  no  force. 

[The  remainder  of  the  judgment  is  not  required  for  the  purposes  of  this 
report— Ed.] 

Appeal  dismissed. 


(1)  37  P.  R  1905  (Shcr  Khan  v.  Shamsher  Khan). 

(2)  52  P.  R.  1913  (AmolakSliah  v.  Charan  Das). 

(3j  {1203)7  Cal.W.^'J.b'iS  {Srimati  Punnabati  Dai  v.  Rajak  Pudma- 
nund  Singh), 
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No.  84. 

Before  Hon,  Mr,  Justice  LeRossignot, 

FATEH  KHAN— (Plaintiff)— APPELLANT, 

Versus 

MUHAMMAD  ISA— (Defendant)— RESPONDENT. 

Civil  Appeal  No-  2879  of  1917. 

Ciril  Procedure  Code,  Act  V  of  1908,  order  2,  rule  2—ameTidment  of 
plaivt  so  as  to  include  a  claivi  to  further  property  inadvertently  omitted — 

plaintiff  a  minor* 

The  plaintiff  claimed  possession  of  146  kanals  aad  16  marlas  of  land  and 
subsequently  the  plaintiff's  next  friend  applied  to  amend  the  claim  on  Ike 
ground  that  owing  to  collusion  of  the  Patwari  with  the  opposite  party  an 
incomplete  fard  of  the  land  had  been  supplied.  He  also  asked  for  amend- 
ment 80  as  to  claim  a  house  and  moveable  property  worth  Rs.  201-14-0,  no 
reason  being  given  for  this  omission.  The  defendant  objected,  but  the  first 
Court  allowed  the  amendment  and  decreed  the  claim.  The  District  Judge 
on  appeal  held  that  order  2,  rule  2  of  the  Code  of  Civil  Procedure  barred  the 
amendment  of  the  plaint  and  that  only  146  kanals  and  16  marlas  could  be 
sued  for. 

Held,  that  order  2,  rule  2  of  the  Code  of  Civil  Procedure  has  no  applica- 
tion to  the  case,  but  merely  bars  a  second  suit  for  relief,  which  should  hare 
been  included  in  an  earlier  suit.  ^ 

Held  also,  that  the  application  for  amendment  being  made  at  the  first 
appearance  in  Court  of  the  defendant  was  properly  accepted  by  the  fii-st 
Court,  particularly  as  the  plaintiff  was  a  minor,  suing  through  a  next  friend, 
who  would  not  have  b  en  bound  by  the  neglect  of  the  next  friend. 

Second    Apfenl  from  the   decree  of  B,  II,  Bird,   Esquire,  District 
Judge,  Mianivali,  dated  the  25th  June  1917. 

Nand  Lai,  for  Appellant, 

Bakhshi  Ookal  Chand,  for  Respondent. 

The  jadgraent  of  the  learned  Judge  was  as  follows  ;— 

LeRossigxol,  J. — The  question  here  is  whether  the  amend-    20^^  Nov.  1918. 
ment  was  rightlj  permitted  by  the  fi'st  Court. 

The  District  Judge  finds  that  the  amendment  contravened 
order  2,  rule  '2  Mid  detr<  ed  only  for  the  relief  first  set  forth  in 
the  plaint. 

0/der  II,  rule  2  has  Lothing  to  do  with  the  case,  but  merely 
bars  a  second  suit  for  relief  which  should  have  been  included 
in  an  earlier  suit.  The  object  of  litigation  is  to  ascei-tain 
and  give  effect  to  the  rights  of  parties  and  amendment  should 
always  be  allowed,  when  it  does  not  change  the  nature  of  the 
suit  and  when  any  inconvenience  caused  to  the  defendant  can " 
b§  healed  by  the  award  of  cost,s!. 
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In  this  case  application  to  amend  was  made  at  the  Brst 
appearance  in  Court  of  the  defendant  and  his  rights  were  in  no 
way  prejudiced  by  the  amendment. 

The  permission  to  amend  was  all  the  more  justified  that 
the  plaintiff  was  a  minor  suing  through  a  next  friend  and  he 
would  not  have  been  bound  by  the  neglect  of  that  next  friend. 

I  accept  the  appeal  and  restore  the  first  Court's  decree 
with  costs  throughout. 

Appeal  accepted. 


No.  85. 

Before  Eon.  Sir  Henry  Ratiigan,  Chief  Judge  and 
Hon.  Mr.  Justice  Martineau. 

MUSSAMMAT  DTJRGA  DEVI— (Plaintiff )— 
APPELLANT, 

Versus 

RAM  NATH  AND  OTHER.S— (DefexNDants)— 
RESPONDENTS. 

Civil  Appeal  No.  2521  of  19U. 

■  Indian  Limitation  Act,  IX  of  1908,  articles  49  and  62— limitation- 
suit  for  recovery  of  books  and  deeds  and  of  sums  of  money  realised  by  defen- 
dant—but not  intentionally  for  plaintiff's  use. 

The  plaintiff,  the  widow  of  one  A.  N.,  instituted  the  present  suit  on 
2nd  November  1912,  alleging  that  her  husband  who  carried  on  a  business 
had  died  on  3rd  December  1906,  that  after  his  death  one  B.  R.  had  carried 
on  the  business  as  her  agent  till  his  death  in  February  1908,  when  defen- 
dant, the  brother  of  her  deceased  husband,  had  taken  possession  of  the 
business  and  the  books  and  a  mortgage-deed  and  realised  certain  sums,  and 
she  claimed  recovery  of  the  sums  realised  and  restoration  of  the  books  and 
the  mortgage-deed. 

Held,  that  the  claim  in  regard  to  the  sums  realised  was  barred  by  time 
under  article  02  of  the  Limitation  Act,  and  in  regard  to  the  books  and  mort- 
gage-deed under  article  49. 

Authorities  cited  in  Rustomji's  Law  of  Limitation,  second  edition,  under 
article  62,  referred  to. 

36  P.  R.  1913  (1)  and  34  P.  R.  1914  (2),  distinguished. 

Ilcld  also,  that  article  62  applies  to  everj-  case  where  defendant,  at  the 
time  of  receipt,  in  fact  or  by  presumption  or  fiction  of  law,  receives  money 
to  plaintifi's  use  and  is  not  confined  to  cases  where  defendant  intended  to 
receive  the  money  to  such  use. 


(1)  36  P.  n.  1913  i^Chand  Hal  v.  Sansar  Chand). 

(2)  34  P,  R.  1914  [Joti  Parshad  v.  Sant  Lai). 
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First  Appeal  from  tlie  decree  of  Lala  Sri  Rum  Poplai,  District 
Judge,  Jullundur,  dated  the  i^Oth  July  1914. 

feheo  Narain  and  G.  C.  Narang,  for  Appellant. 

Rambhaj  Datta  and  Brij  Lai,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Sir  Hlsky  Kattigan,  C.  J.— The  late  Rai   Bahadur  Pandit    22nd  Jan.  1919. 
Bbag  Ram,  CLE.,   had    two   sons — (1)   Mehta    Fateh   Chaud, 
defendant  in  this  case  ;  and  (2)  Pandit  Amar   Nath    who    died 
on   the   3id    December    1906,  leaving   a    widow,    Mussammat 
Durga  Devi,  the  present  plaintiff. 

The  suit  was  instituted  on  the    iiiid    November    lyl2   and 
according  to  the  allegatious  in  the    amended    plaint    (page   82 
et  seq.  of  the  pfiper  book)  which  was  filed  on  the   6th    February 
1913,  Pandit  Amar  Nath  at    the    time   of    Ids   death  was    sole 
proprietor  of  a  shop  in  Jullundur   city    which  was  stai'ted   in 
Bambat  1958  and  did  business    in    money-lending,  dealings  in 
silk,  etc.   and   as   a   commission   agency.     Upon    the   death  of 
Pandit  Amar  Nath,  Rai  Bahadur  Pandit  Bh  g  Ram  carried   on 
the  business  cf  the  shop   as  plaintiff's  agent  till   his    death   in 
February  l!;OS,  when  defendant    took    possession   of   the   shop 
and  all  the  bahis  a  id  account  books,  and   thereafter  realised   a 
large  amount  of  debts  from  the  debtors  of   the   firm    including 
four  specified   debts   of   the   total   value   of    Rs.    660  ;  he  also 
realised  and  misappropriated   a   sum   of  about   Rs.    503   due 
upon  crrtain  shares  of  the   value   of    Rs.  5,000    purchased  by 
the  late   Pandit    Amar    Nath   in  the  Raj pu tana  Printing  Com- 
pany ;  and  further  he   took   possession   of   certain   documents, 
including  a  mortgage-deed  for  Rs.  9,000,  dated    12th    February 
1907,  executed  in  the  name  of  Rai  Bahadur  Paudit   Bhag  Ram, 
but  in  reality  belonging    to   the   estate   of  Paudit  Amar  Nath. 
The  plaint  asserts  that  defendant  had  no  right   to   any   of  the 
above-mentioned  properties  as  he  was   separata   fi'om   his   bro- 
ther, the  late  Pandit  Amar  Nath,  and  that  though    called  upon 
several  times  by  the  plaintiff  to   pay  the   amounts  realised  by 
him  and  to  give  up  the   bahis,  documents   and    mortgage-deed, 
he  **  put  ofE  the  matter    by   giving  evasive   answers    and   still 
refuses  "  to   comply    with   plaintiff's    demand      The   cause    of 
aotion  is  alleged  to  have  occurred  about  2^  years    before  suit, 
but  the  plaint  does  not    explain    how    the  cause  of  action  arose 
at  that  time  or  give  any  details  upon  the  point. 

The  reliefs  sought  by    plaintiff    were   (a)  recovery   of   tb 
Rs.  660  realised  by  defendant  from  the  four  speciHed   debtors  j 
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and  the  Rs,  500  realised  by  defendant  in  respect  of  the  shares 
in  the  Rajpufaua  Printing  Company  ;  (6)  an  injunction  pro- 
hibiting defendant  from  realising  in  the  future  any  debts 
due  to  the  shop  of  Pandit  Amar  Nath  ;  and  (c)  restoration  of 
the  bahis,  account  books,  docuojents,  and  the  mortgige-deed 
for  R^.  9,000. 

Defendant  urged  a  number  of  pleas,  both  on  the  merits 
and  on  technical  grounds,  in  bar  of  the  suit  and  upon  the 
pleadings  the  District  Judge  framed  12  issue:'.  The  learned 
Judge  has  held  that  the  suit  is  barred  by  time  under  Article 
62  (as  regards  item  (a)  of  the  claim)  and  under  Article  49 
;^(a8  regards  recovery  of  the  books,  docamentj,  mortgage-deed, 
etc)  of  the  Indian  Limitation  Act,  I9C8  ;  that  tbe  claim  for  an 
injunction  (item  (6)  of  the  claim)  is  within  time  ;  and  that 
the  suit  is  also  barred  by  the  provisions  of  order  l\  rule  2  of 
the  Civil  Procedure  Code.  He  has  accordingly  dismissed  the 
suit,  thongh  upon  all  the  other  issues  (whicli  he  has  decided 
ex  majori  cantela)  his  findings  are  in  plaintiff's  favour.  Plain- 
tiff  ha3  appealed  to  this  Court  and  we  have  heard  Mr.  5heo 
Narain's  srgaiuents  on  her  behalf.  The  learned  Advocate 
informed  as  at  the  outset  that  as  Fateli  Chan!  had  died 
fendeute  lite  and  was  now  represented  by  a  minor  son  under 
the  guardianship  of  his  mother,  the  claim  for  an  injunction 
was  no  longer  pressed  by  plaintiff. 

Upon  the  view  we  take  of  the  case,  it  is  not  necessary  for 
ns  to  discuss  any  question  other  than  that  of  limitation,  hb 
we  agiee  with  the  learned  Disti-ict  Judge  that  the  reliefs 
Eonght  are  respectively  barred  under  Articles  62  and  49  of  the 
Limitation  Act.  As  regards  realisations  of  debts  and  of 
dividends  upon  the  shures  in  the  Rajputana  Printing  Com- 
pany, Mr.  Sheo  Narain  srgues  that  Article  120  and  not  Article 
62  is  api.licable  to  the  claim,  inasmuch  as  there  was  no  con- 
tractual relationship  between  the  plaintiff  and  the  defendant, 
and  the  defendant  admittedly  did  not  in  fact  receive  those 
monies  for  the  plaintiff's  use.  In  support  of  bis  argument  the 
learned  Advocate  relied  On  36  P.  E.  1913  (1)  and  34  P.  R.  ;9J4 
(2),  but  it  appears  to  ua  that  those  decisions  so  far  from  support- " 
ing  the  appellant's  nrgument  are  rather  in  favour  uf  the  view 
taken  by  the  District  Judge.  It  is  a  well  established  principle 
that  Article  62  applies  to  every  case  where  defendant,  at  the 
time  of  receipt,  in    fact  or   by    presumption  or    fiction  of   law, 

(1)  36  P.  R.  1913  (Chnnd  Mai  v.  Sansar  ChaJid), 

(2)  34  /'.  R.  1014  {Joti  Parshad  y^Sant  Lai). 


JuLT  1919. 1  .CIVIL  JUDQMENTS-No.  88.  227 


receives  money  to  plaintiff's  use  ;  and  it  has  been  repeatedly  held 
that  the  Article  is  not  confined  to  cases  where  defendant 
inf  ended  to  receive  the  money  to  such  use  but  that  it  extends 
to  all  cases  where  a  defendant  has  received  money  which  in 
justice  and  equity  belongs  to  plaintiff  under  circuncistances 
which  in  law  render  a  receipt  of  it,  a  receipt  by  defendant  to 
plaintiff's  use.  The  authorities  in  support  of  these  proposi- 
tions will  be  found  in  Rustomji's  Law  of  Limitation,  Second 
Edition,  under  Article  62.  In  accordance  with  these  authori- 
ties we  must  hold  that  upon  the  allegations  in  the  plaint  the 
defendant  undoubtedly  must  be  taken  to  have  received  the 
monies  for  the  use  of  plaintiff  inasmuch  as  according  to  her 
allegations  she  was  in  law  solely  entitled  thereto.  We  accord- 
ingly agree  with  the  District  Judge  that  this  claim  is  barred 
under  the  said  Article. 

As  regards  the  claim  to  recover  bahis,  documents  and  the 
mortgage -deed  Mr.  Sheo  Nnrain  himself  contended  that 
Article  49  of  the  Act  was  applicable.  In  the  plaint  the  allega- 
tion is  that  defendant  took  possession  of  the  shop  and  of  books, 
etc.,  therein  at  the  time  of  Rai  Bahadur  Pandit  Bhag  Ram's 
death  which  occurred  in  1903.  The  learned  Advocate  admitted 
that  plaintiff  was  unable  to  prove  that  she  had  made  a 
demand  for  the  recovery  of  the  bahis,  etc  ,  at  any  particular 
time  prior  to  suit  and  we  must  take  it  therefore  that  the 
books,  etc.,  were  wrongfully  taken  at  the  time  when  defendant 
took  possession  of  the  shop  or  in  other  words  in  1908.  Under 
Article  49,  therefore,  this  claim,  which  was  not  preferred  till 
1912,  is  clearly  barred. 

For  the  reasons  given  we  hold  that  the  suit  as   a  whole  ia 
barred  by  limitation  and  was  rightly  dismissed. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  86. 

Before  Hon.  Sir  Henry  Rattigan,  Chief  Judge  and 

Hen.  Mr.  Justice  Martineau. 

MUSSAMMAT  HUSAIN  BIBI— (Plainiipf)-APPELLANT, 

Versus 
HAKIM  AND  OTHERS— (Defendants)— RESPONDENTS. 
Civil  Appeal  No.  1968  of  1915. 
Indian  Limitation  Act,  IX  of  1908,  xections  5,  6,  7,  8  and  H—tuit  jor 
pre-emption  impleading  the  two  joint  vendees  one  of  whom  had  previously 
died-  application  to  bring  his  representatives  on  the  record  after  expiry  of 
period  of  Imitation. 
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This  suit  for  pre-emption  ia  respect  of  a  3ale  dated  7th  November  1913 
was  filed  on  7th  October  1911 -the  two  joint  vendees  were  impleaded,  but 
it  appeared  that  one  of  them  had  die  1  previously— application  to  bring  his 
legal  representatives  on  the  record  was  not  made  till  8th  December  1914. 

Held,  thit  the  suit  being  birred  against  the  representatives  of  tho 
deceased  vendee  was  equally  barred  against  the  surviving  vendee. 

Held  also,  that  the  period  of  limitation  could  not  bo  extended  as  sections 

5  and  14  of  the  Limitation  Act  were  not  applicable  and  the  provisions  of 
sections  6  and  7  did  not  extend  to  suits  to  enforce  a  right  of  pre-emption— 
vide  section  8. 

Second  Appeal  fiom  the  decree  of  B.  H,  Bird,  Esquire,  District 
Judge,  Gujramcala,  dated  the  iOth  June  19 iO. 

•  Azim  Ullali,  for  Appellant. 

Respondent,  in  pei'son 

The  judgment  of  the  ("oiirt  was  delivered  by— 

SO'.h  Jan.  1919  "^"^  Hknr?  Kattioan,  C.  J.— Mus-atnmat  Husiun  Bibi  sued 

to  pre-emj)t  ceitain  land  sold  by  her  father  to  Piran  Ditti  and 
Hakim  by  dee i  of  sale,  dated  7th  November  '913.  The  suit 
which  was  filt-d  ou  the  7th  Ojtobor  UUl  purported  to  be 
against  both  vendees,  but  it  was  subseq^ieutly  discovered  that 
Piran  Ditta,  one  of  the  joint  vendees,  had  died  previously  to 
the  institution  of  the  suit,  and  it  wis  not  till  the  St'j  Docember 
1914  that  his  heirs  were  impleaded  as  co-Jefen  lauts  with 
Hakim.  The  District  Judge  has  dismissed  the  cdaiua  as  time 
barred  on  the  ground  that  the  sale  was  one  jointly  in  favour 
of  the  vendees,  and  the  suit,  b.ing  barred  against  the  represen- 
tatives of  Piran  Uitta,  is  equally  barred  against  Hakim.  Plain- 
tiff has  appealed  to  this  Court  and  on  her  behalf  it  is  urged 
that  she  was  a  minor  at  the  time  of  suit  and  that  neither  she 
nor  her  husband,  who  was  acting  as  her  next  friend,  had  any 
knowledge  of  Piran  Uitta's  death.  But  even  if  we  assume 
that  such  was  the  case,  we  do  not  see  how  pUiutili"  cau  be 
granted  an  extension  of  time  as  sections  5  and  14)  of  the  Indian 
«  Limitation  Act  are  not  applicable  and  the  provi.-<iou3  of  sections 

6  and  7  do  not  extend  to  suits  t »  enforce  a  right;  of  pre- 
emption. 

The  suit  has  accordingly  been  lightly  dismissed   as  time- 
barred  and  we  must  reject  this  appeal. 

Appeal  dismissed. 
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No.  87. 

Before  Hcni,  Sir  Henry  Raffigan,  Chief  Judge  and 

Hon.  Mr,  Jnstice  Alartineau. 

ANAND  BAHADUR— (Plaintiff)— APPELLANT, 

Versus 

HARDIL  AZIZ— (Defenpakt) -RESPONDENT. 

Civil  Appeal  No.  \'A6  of  1915 

Death  of  ■parties— during  pendency  of  appeal— in  suit  for  declaration 
that  defendant  is  not  the  lawful  icifc  of  plaintif—  personal  acticni— whether 
findings  would  be  res  judicata  in  pending  suit  between  the  rcprc.<entatives  of 
the  deceased. 

Defendant  Mussammat  P.  K.  having  obtained  a  maintenance  order 
against  plaintiff,  the  latter  sued  for  a  declaration  that  defendant  was  not 
his  lawful  wife.  The  Courts  below  gave  judgment  against  him  and  he 
then  filed  the  present  appeal  in  the  Chief  Court.  During  the  pendency  of 
that  appeal  both  parties  died.  The  plaintift"s  and  defendant's  sons  were 
impleaded  to  represent  their  father  and  mother,  respectively. 

Held,  that  as  the  action  was  a  purely  personal  one  and  both  plaintifi 
and  defendant  had  died,  the  right  of  appeal  did  not  survive. 

Held  further,  that  the  Courts'  decision  could  not  operate  as  res  judicata 
in  a  case  then  pending  in  which  the  defendant's  son  sought  to  establish  bis 
right  to  the  gaddi  of  which  the  deceased  plaintifi  was  mahant  on  the  ground 
0  f  his  being  deceased's  son,  because  (o)  the  Munsiff  who  tried  the  present 
suit  would  not  be  competent  to  try  the  suit  then  pending  before  the  Sub- 
ordinate ;^udge  and  (6)  the  judgment  of  the  Chief  Court  would  not  be  binding 
on  the  defendant's  son  except  in  his  capacity  as  representative  of  his  mother 
in  whose  place  be  was  impleaded. 

Second  Appeal  from  the  decree  (f  L,  H.  Leslie-Jones^  Esuuire, 
Additional  District  Judge,  dated  the  ^Bth  February  1915. 

Fazal  IHn  and  Hukam  Chand,  for  Appellant. 

Mehr  Chand,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by  — 

Martineau,  J.— The  defendant  Prem  Kaur  having  obtained  30<^  Jan.  1919. 
a  maintenance  order  from  a  Magistrate  against  the  plaintiff 
Tegh  Bahadur,  tlie  latter  sued  for  a  declaration  that  the 
defend.-int  wasnot  his  lawful  wife.  The  Courts  below  gave 
judgment  against  liim.  and  he  then  filed  the  present  appeal  in 
this  Court.  During  the  pendency  of  the  appeal  both  parties 
died.  The  plaintiif  s  son  Auand  Bahadur  has  been  impleaded 
as  appellant  in  place  of  his  father,  and  the  defendant's  sou 
Hardil  Aziz  as  respondent,  as  representative  of  his  mother.  It 
is,  however,  contended  for  the  respondent  that,  having  regard 
to  the  nature  of   the  ca.se,   as  the   original  parties   ^re  dead, 
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there  is  nothing  to  be  gained  by  proceeding  with  the  appeal, 
which  should  be  dismissed,  and  reliance  is  placed  on  65 
K  U.  1913  (1). 

The  case  cited  is  not  exactly  in  point  as  the  claim  was  one 
of  a  different  natai^e  from  the  claim  in  the  present  case,  bat 
we  agree  that  in  the  circumstances  it  would  be  useless  to  go 
on  with  the  appeal  In  fact  it  appears  to  us  that  the  plaintiff 
and  the  defendant  having  both  died,  the  right  to  appeal  does 
not  survive,  as  the  action  was  a  purely  personal  one. 

Counsel  for  the  appellant  informs  us  that  a  suit  by  Hardil 
Aziz  to  establish  his  right  to  the  "  gaddi "  of  which  the 
deceased  Tegh  Bahadur  was  mahant:,  on  the  ground  of  hi«» 
being  the  deceased's  son,  is  pending  in  the  Court  of  the  Sub- 
ordinate Judge,  and  that  the  proceedings  have  been  stayed  on 
account  of  this  appeal.  But  it  is  clear  that  our  decision  could 
not  operate  as  res  judicata  in  that  case.  In  the  first  place  the 
ilunsif  who  tried  the  suit  in  the  present  case  would  not  have 
been  competent  to  try  the  suit  now  pending  before  the  Sub- 
oi'dinate  Judge,  which  is  said  to  bo  of  a  value  of  Rs.  15,000 
or  more.  In  the  second  place  our  judgment  would  not  be 
binding'  on  Hardil  Aziz  except  in  his  capacity  as  a  repre- 
sentative of  his  mother,  in  whose  place  he  has  been  impleaded. 

We  accordingly  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  88. 

Before  Hon,  Mr.  Justice  Martineau. 

BISHAMBAR  NATH— (Defendant)— APPELLANT, 

Versus 

MDSSAMMAT  PARBATI— (Plain'tiff)-RKSPONDEST. 

(livil  Appeal  No.  2271  of  1918. 

Indian  Lunacy  Act,  IV  of  1912,  Chapter  V  and  section  80— whether 
Court  can  order  sale  of  the  lunatic  s  property  where  a  Manager  has  been 
appointed. 

Held,  that  the  District  Court  has  no  power  under  Chapter  V  of  the 
Indian  Lunacy  Act,  1912,  to  alienate  any  portion  of  the  lunatic's  properly 
where  a  manager  of  tho  lunatic's  estate  has  been  appointed  and  has  not  been 
removed  under  section  80  of  the  Act. 


(1)  65  P.  R,  1913  {Mus$ammat  Sat  Bharai  v,  Muisammat  Sat  Bharai). 
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Miscellaneous   First   Appeal  from,   the   order  of  Major  B,  W.  E. 
K)ioUy8,  District  Juige,  Delhi,  dated  the  26th  July  1918. 

Govind  Das,  for  Appellant. 

B.  D   Kureshi,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Martineau,  J. — Jagdish  Rai  was  adjudged  to  be  of  unsound  IS^A.  Dee.  1918. 
mind,  and  Bishambar  Nath  was  appointed  Manager  of  his 
estate.  On  an  application  made  by  Massammat  Parbati,  the 
guardian  of  the  person  of  the  lunatic,  under  section  80  of 
Act  IV  of  1912,  for  the  removal  of  the  Manager,  and  for  the 
appointment  of  another  person  in  his  place  for  the  purpose  of 
selling  the  lunatic's  house,  the  District  Judge  has  passed  an 
order  for  the  house  to  be  sold.     Bishambar  Nath  appeals. 

There  is  no  need  to  go  into  the  question  whether  it  is 
desirable  or  not  that  the  house  should  be  sold,  or  whether,  as 
the  learned  District  Judge  tinds,  Bishambar  Nath  has  been 
mismanaging  the  property  of  the  lunatic,  as  the  appeal  must 
succeed  on  the  ground  that  the  learned  District  Judge  bad  no 
power  to  order  the  house  to  be  sold.  Under  Chapter  V  of 
Act  IV  of  1012,  where  a  manager  of  the  lunatic's  estate 
has  been  appointed,  the  Court  has  no  power  to  alienate  any 
portion  of  it. 

It  is  only  the  Manager  who  can  do  so,  with  the  permission 
of  the  Court.  If  the  appellant  is  mismanaging  the  estate  and 
is  not  a  fit  person  to  i-emain  in  charge  of  it  the  Court  may 
under  section  80(1)  of  the  Act,  remove  him  and  appoint  some 
one  else  in  his  place.  This  is  in  fact  what  the  I'espondent 
asked  the  Court  to  do,  but  i  ;stead  of  passing  an  order  under 
section  80  the  lower  Court  has  ordered  the  sale  of  the  property, 
which  it  was  not  competent  to  do.  I  cannot  agree  with  the 
contention  of  counsel  for  the  respondent  that  the  order  should 
be  regarded  as  one  for  the  removal  of  the  Manager. 

Although  the  objection  that  the  order  is  illegal  was  not 
taken  in  the  grounds  of  appeal  it  is  one  which  cannot  be 
ignored. 

Holding  that  the  lower  Court's  order  was  ultra  vires  I 
accept  the  appeal  and  set  aside  the  order.  This  will  not  debar 
the  District  Judge  from  taking  action  under  section  80  if  he 
finds  that  there  is  sufficient  cause  for  doing  so.  The  parties 
will  bear  their  own  costs* 

Appeal  accepted. 


2^2  <^1L  judgments-No.  89.  [  rboord, 


No.  89. 

Before  Hon.  Mr.  Justice  Scott-Smith. 

NAZIM  KHAN— (Deitendant) -PETITIONER. 

Versus 

ALAM  KHAN— (PL4INTIFF)— RESPONDENT. 

Civil  Revision  No.  218  of  1917. 

Indian  Limitation  Act,  IX  of  120S,  section  14  and  article  178 — appli- 
cation to  file  an  award —whether  time  spent  in  a  prevbus  suit  in  which 
applicant,  as  defendant,  set  up  the  award  in  bar  of  the  suit  can  be  allowed. 

On  22nd  September  1915  N.  K.  and  A.  K.  agreed  to  refer  their  dispute 
to  arbitration  and  on  23rd  September  an  award  was  given  iu  f  ivour  of 
A.  K.  On  3rd  January  1916  N.  K.  brought  a  suit  against  A.  K.  for  Rs.  817 
on  the  basis  of  a  receipt,  altogether  ignoring  the  award.  A.  K.  objected, 
putting  forward  the  award.  On  Gth  April  1916  the  Court  disallowed  A. 
K.'s  objections  and  said  that  if  he  wished  to  get  the  award  carried  into 
effect  he  should  make  an  application  to  have  it  made  a  rule  of  Court.  Upon 
this  A,  K.  instituted  the  present  procee lings  applying  that  the  award  should 
be  filed  iu  Court, 

Held  that  the  applicant  could  not,  under  section  14  of  the  Limitation 
Act,  be  allowed  the  time  spent  in  the  previous  suit  and  that  his  application 
was  therefore  barred  by  time  under  article  178  of  the  Act. 

41  P.  R.  1916  (1),  1  W.  R.  29  (2j,  9  W.  R.  455  (3)  and  I.  L.  R.  38  All. 
85  (4),  referred  to. 

1  W.  R.  310  (5)  and  /.  L.  R.  35  Cal.  209  (6;,  distinguished. 
Eevtsion  from  the  order  of  B.  H.  Bird,  Esquire,  District  Judge, 
Mianwali,  dated  the  Srd  February  1917. 

Badri  Natb  Kapur,  for  Petitioner. 

Raghu  Nath  Rai,  for  Respon<lont. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

ScOTT-Smitu,  J.— On  the  Uth  of  August  1915  Nazim  Khau, 
2Ui  Jan.  1919.  defendant- petitioner,  brought  a  complaint  against  Alam  Khan, 
plaintiff-respondent,  and  another  under  section  l-'6,  Indian  Punal 
Code.  This  complaint  was  dismissed  and  couiplainant  was  re- 
ferred to  a  civil  suit  on  the  28th  September  1915.  Prior  to  that 
on  the  22nd  September  the  parties  had  referred  their  dispute  to 
arbitration  and  on  the  23rd  September  au  award  was  given  in 
favour  of  Alam  Khan.  On  the  3rd  January  1916  Nazim  Khan 
brou^t  a  suit  against  Alam  Khan  for  Rs.  817  on  the  basis  of  a 


(1)  41  P.  R.  1916  (Kalu  v.  Mehru  ilal). 

(2)  (1864^  1  ^V.  R.  29  (Rajah  Barodakant  Roy  v.  Sookmoy  Moukerjee). 

(3)  (1868)  9  W.  R.  455  (Oodoy  Monee  Dabei  v.  Bithomith  Dutt). 

(4)  (1915)  /.  L.  li.  3H  All.  85  (Ram  Ugrah  v.  Achfaj  Nath). 

(5)  (1861)  1  W.  K.  ZIO (Maharajah  Jugutendur  v.  DinDyal  ChatterjQe). 

(6)  (1907)  /,  L.  K.  35  Cal.  209  {Lakhan  Ckunder  v.  Madhusudan). 
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receipt  which  lie  held,  altogether  iguoring  the  awai-d.  Alam 
Khan  objected,  putting  forward  the  award  as  a  bar  to  the 
suit.  Ou  the  6th  of  April  1916  tlie  Court  disallowed  the 
defendant's  objections  and  said  that  if  lie  wished  to  get  the 
award  carried  into  effect  he  should  make  an  applicition  to  have 
it  made  a  rule  of  Court.  Upon  this  Alam  Khan  instituted 
the  present  px'oceedings  applying  that  the  award  should  be 
filed  iu  Court.  The  first  Court  rejected  the  application  hold- 
ing that  it  was  banned  by  time  and  also  on  the  ground  that 
the  award  was  invalid,  as  it  had  the  effect  of  conjjionnding  a 
non-compouudable  criminal  offence.  The  Lower  Appellate 
Court  accepted  the  appeal  and  gave  the  plaintiff  a  declaratory 
decree  to  tlie  effect  that  the  award  was  a  good  one  and  should 
be  acted  upon. 

Defendant  has  filed  an  application  for  revision  to  this 
Court  and  it  is  contended  on  his  behalf  that  the  application 
for  filing  the  award  was  barred  by  time  having  been  made 
after  the  expiration  of  the  statutory  period  of  six  months. 
The  lower  Appellate  Court  held  that  though  the  application 
had  been  filed  in  Court  i.fter  the  statutory  period,  yet  the 
plaintiff  was  entitled  to  the  benefit  of  section  14  of  the  Limita- 
tion Act.  In  4<l  p.  B-  1916  (1)  it  was  held  that  a  person 
claiming  under  section  14  of  the  Limitation  Act  an  exclusion  of 
time  daring  which  a  former  proceeding  was  pending  must 
prove  two  things — first,  that  he  had  prosecuted  the  former 
proceeding  with  due  diligence,  and  secondly  that  the  foi-mer 
Court  had  been  unable  to  entertain  it  from  defect  of  jurisdic- 
tion  or  other  cause  of  a  like  nature.  Now  it  cannot  be  said 
that  the  pl^intiff  iu  the  present  case  had  prosecuted  with  due 
diligence  another  civil  proceeding  within  the  meaning  of 
section  14  of  the  Limitation  Act.  The  previous  case  was 
brought  by  the  present  defendant  and  the  pi-esent  plaintiff  as 
the  defendant  iu  that  case  merely  defended  the  suit.  It  was 
held  in  1  Weekly  Reporter  29  (2),  that  the  previous  suit 
ought  to  have  been  brought  by  the  plaintiff  in  the  second  suit 
or  some  person  through  whom  he  claims.  Moreover  it  cannot 
be  said  that  the  Court  in  which  the  previous  suit  was  institut- 
ed was  unable  for  defective  jurisdiction  or  other  cause  of  the 
like  nature  to  entertain  it.  The  Court  was  certainly  able 
to  entertain  that  suit.  All  that  was  held  was  that  the  defen- 
dant  could  not  put  forward  a  particular  defence  and  that  he 
should  establish  that   defence   by   bringing   a   separate   suit. 

(1)  41  P.  ft.  1916  (Kalu  v.  Uehm  Mai). 

(.2)  (1864)  1  \W.  ft,  29  {iiajah  tiarodakant  Royw  Sookmoy  Mookerjee), 
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Counsel  for  the  petitioner  also  cites  IX  Weekly  Ueporier  455 
(l)andf.  L.  R.  XXXV III  All.  85  (2),  which  support  hia 
contention.  I  Weekly  Reporter  310  (o),  is  distingaishable 
because  in  that  case  the  defendant  in  the  suit  claimed  a  set 
off  on  a  full  court-fee  /.  L-  It.  XXXV  Cal.  209  (i),  which  is 
cited  by  resp'jndent'n  plea'ler  is  also  obviously  distiugai.shablo 
I  hold  that  section  14  of  the  Limitation  Act  in  terms  does  not 
apply  to  the  present  cas9  and  that  the  plainMff  is  not  entitled 
to  acy  deduction  of  time  thereunder.  His  application  is 
clearly  barred  by  time. 

1  therefore  allow  tb<'  revision  and  settinj^  nside  the  order 
of  the  Lower  Appellate  Court  restore  that  of  the  liijit  Court ; 
but  as  the  prooaediags  were  instituted  in  aocordanco  with  the 
Court's  mistaken  view  of  the  liw,  I  leave  the  parties  to  bear 
their  own  costs  throughout. 

Revision  allowed. 


No.  90. 

Before  Hon.  Mr.  Justice  Scott- Smith. 

HiRA  AMJ  MAM  KAJ— (Plaintiffs)- APPELLANTS, 

Versus 

BANSl  LAL  AND  MAM  HAJ~(DtFENDAyrd)— 
RESPONDENTS. 

Civil  Appeal  No.  1708  of  1918. 

Pre'emption — whether  the  posiiion  of  the  vendue  is  affected  by  the  fact 
that  fubstquent  to  the  sale  pre-empted,  a  previous  sole  to  him,  under  uhich  he 
had  become  a  co-sharer  in  the  land  sold,  was  set  aside  bij  a  Court. 

B.  L.  veadeo,  defendant-respondent,  bought  some  land  on  -Ith  July  1913 
from  Musaaramal  B.  in  her  capacity  ai  guardian  of  her  minor  sons.  On  the 
28th  May  1916  be  purchased  the  laul  in  suit  which  is  in  the  same  holding. 
On  16th  July  1917  the  minor  sons  of  Mussanioiat  B.  brought  a  suit  for 
possession  of  the  land  sold  to  B.  L.  on  4lh  July  10:3,  and  on  21st  March 
1917  ihey  were  given  a  decree  to  the  eflojt  that  tlioy  should  get  possession 
on  payment  of  lis.  175  which  was  hold  to  be  a  valid  charge  on  the  land. 
On  26lh  Alaroh  19l7  the  plaintii!  brought  the  present  suit  for  pre-emption 
in  respect  of  the  second  .-alo  to  B.  L.  of  28th  May  1910. 

Held,  that  the  question  of  priority  as  between  the  pre-emptor  and  the 
vendee  must  bo  deeded  with  relation  to  the  state  of  things  eii.stiug  at  the 
time  of  sale  and  not  at  any  later  period. 

(1;  (lh08;  9  U'.  R.  45 J  (Oodoy  Monee  Dahce  v.  lUxhonath  Duu). 

(35;  \i:nb)  I.  L.  H.  6b  .ilL  85  (Hum  Vgrah  v  Achraj  ^uth). 

IZ)  (lo6l;  1  \V.  U.  JIO  (ila'iarajah  Jugutcndur  v.  Din  Dyal  Chatterjec). 

\\)  (J907;  I.  L.  H.  35  Cai.  209  [Lakhan  Chundcr  v.  Madhumdan). 
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90  P.  R  1909  (F.  B.),  pp.  376  and  431  (Ij,  91  P.  R.  1909  (F.  B.),  pp. 
447  and  453  (2>,  referred  to. 

25  P.  R.  190S  (3)  and  nota  to  30  P.  R.  1893  (4),  distinguished. 

Beld,  applying  this  principle  to  the  present  case,  that  on  the  58th  May 
1916,  the  dato  of  the  sale  pre-empted,  the  vendee  was  a  co-sharer  in  the  land 
sold  by  virtue  of  the  previous  sale  of  4th  July  1913  and  therefore  had  a 
right  of  pre-emption  and  this  right  could  not  be  affected  by  the  fact  that 
subsequently  the  minors  sued  and  avoided  the  previous  sale. 

Second  Appeal  from  the  decree  of  Rai  Bahadur  Lata  Damodar 
Das,  District  Judge,  Karnal,  dated  the  hth  March  1918. 
Obbard,  for  Appellants. 
Herbert  and  Anant  Ram,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows  :— ■ 

Scott-Smith,  J. — This  suit  by  the  plaintiffs-appellants   for    28iA  Jan.  1919. 
pre-emption  has  been  dismissed  by  the  lower  Courts    on    the 
gronnd   that   their  right  to   pre-empt  the   land  in  suit  is  not 
superior  to  that  of  the  vendee,  the  latter  being   a   cj-sharer    in 
the  land  in  suit  at  the  time  of  the   sale.     The    plaintiffs  have 
filed  a  second  appeal  to  this  Court  on   the    ground  that  at  the 
time    when    they    brought   their  suit  the   share  owned  by  the 
vendee  in  the  joint  holding,  in  virtue  of  which  he  had   a  right 
of  pre-emption,  had  passed  oat  of  his  handa  owing  to    a    decree 
of   Court.     The    facts  briefly  are  as  follows  : — Bansi  Lai,  ven- 
dee, defendant-respondent  bought  some  land  on  4th    July    1913 
from  Mussammat  Bakhtawariin  her  capacity  as  guardian  of  her 
minor  sons.     The  land  in  suit  which  is  in  the  same   holding   as 
that  bought  by  Bansi  Lai  was  sold  to    him   on    the   28th  May 
1916.     On  the  16th  July  1917  the  minor  sons   of   Massammat 
Bakhtawari   brought  a  suit  for  possession  of  the   land    sold   to 
Bansi   Lai   on  the   ^Uh   July  1913   on    the   ground  that  their 
mother  had  no  right  to    make   the  sale  and    that  it   was    not 
for  their  benefit.     On  the   2l3t   March  1917  they  were  given 
a  decree  to  the  effect  that  they  should   get   possession   of   the 
land  on  payment  of  Rs.    175  which  was   held  to   be   a    valid 
charge  thereon.     The  plaintiffs  brought  the  present  suit  on  the 
26th  March  1917,  i.e.,  after  it  had  been   held   that  the    sale    to 
Bansi  Lai  of  the   4th  July   1913    was   not   a   valid   cue.     Mr. 
Obbard  on  behalf  of  the  appellants  relies  on  2.5  P.  R.  1903   (.3), 
in  whi^h  it  was  held    that   the    vendee,    who    by   reason   of  a 
prior  purchase,  bad  become  a  land  holder  in  the  village,  and   as 

(1)  90  P.  R.  190;1  \F.  B.)  pp.iJQ  and  431  {SanwalDis  v.  Gur  Parskai). 
{2)  91  P.  R.  1909  (F.  B.)  pp.  447  and  453  {Dlianna  Singh  v.   Gurbaklish 
Singh). 

(3)  25  P.  R.  1908  {Kehr  Singh  v.  Mahman  Singh). 

(4)  Note,  to  30  P.  K.  1893  {Bhupa  v.  Kori  Mai. 


236  <^^^L  JUDQMENTS-No.  90.  [  Rbooro, 


such  was  competent  to  resist  the  claim  of  a  pre-eniptor  with 
respect  to  subsequent  purchase  cannot,  if  in  a  pre-emption  gaifc 
he  loses  the  first  bargain,  retain  the  subject  matter  of  the 
second  bargain.  Mr.  Obbard  argues  that  the  same  principle 
should  be  applied  here.  The  vendee  having  lost  the  land 
■which  he  obtained  by  the  first  bargain  cannot,  it  is  urged, 
retain  the  subject  matter  of  the  second  bargain,  av  Herbert 
on  behalf  of  tbe  respondent  contends  that  thab  casa  's  dis- 
tiripuishable.  He  points  out  that  the  decision  in  25  P.  R. 
1908  (I)  wasbised  upon  a  ruling  S'^  P.  R  1S0:J  (.2)  (note) 
from  which  a  quotation  will  be  found  at  page  143  of  the  Pun- 
jab Record  of  1908.  At  the  bottom  of  this  page  the  following 
passage  occurs  :— 

"  I  think  the  effect  of  a  pre-eniption  decree  is  to  vest  the 
pjoprietary  right  in  the  pre  empfoi  from  the 
date  of  the  sale,  which  was  a  transaction  void- 
able at  the  option  of  the  pre  emptor.  When 
the  option  is  exercised  the  sale  as  regards  tlie 
original  purcliaser  becomes  void  ah  initio." 

Mr.  Herbert  argue?<  that  the  sale  by  Mussammat  Bakh- 
tawari  to  Bansi  Lai  was  not  void  ah  initio,  but  was  only 
voidable  at  the  instance  of  her  minor  sons,  and  tliat  it  was  a 
good  sale  until  it  was  set  aside  by  them,  i.e  ,  until  the  date 
of  the  decree,  viz,,  21st  March  1917.  Mr.  Herberi  also 
referred  tonumeions  passages  in  90  (3)  and  91  (-4)  P.  R.  1909 
in  which  it  was  laid  down  that  the  question  of  priority  as 
between  the  pre  emptor  and  the  vendee  must  be  decided  in 
advertence  to  the  state  of  things  existing  at  the  time  of  sale 
and  not  at  any  later  period.  Sae  P.  E.  1909,  page  4  31  penul- 
timate paragraph.  See  also  page  447  where  the  following 
passage  occurs  :^"  We  have  a  perfectly  clear  position  if  we 
"  look  to  the  date  of  sale,  and  to  that  alone,  as  determining 
**  the  rights  of  the  parties."  See  also  page  453  where  the 
following  passage  occurs  :— ''  Under  the  Punjab  Preemption 
"  Act,  a  pre-emptor'a  cause  of  action  arises  when  a  sale  is 
"  mad.*  in  violation  of  his  rights,  an  1  it  appears  to  me  that  in 
"  all  cases  in  which  a  cause  of  action  is  well  founded  under 
"  the  Act,  with  reference  to  the  state  of  things  which  existed 
"  at  the  time  of  sale,  that  cau:je  of  actim,  viewed  as  a  valid 
"ground   of  claim,    cannot  be    lost    or    affected  by  reason  of  a 

(1)  25  P.  n  1908  {Kehr  Singh  v.  Mabman  Singh). 

{2)  Note  to  ?,0  /'.  li.  1^93  {lihupa  v.  Kori  Ha'). 

h    90  p.  li.  15)09    F.  B.)  (Sanical  Das  v  (Jur  Parthad). 

(4;  91  p.  li.  1909  {F.  B.)  {Dhanna  Singh  v.  Gurbakhth  Singh). 
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"  new  circamstance  coming  into  existence  after  the  sale." 
There  are  other  similar  passages  in  this  ruling  bat  it  is  un- 
necessary to  quote  any  more  of  them.  It  is  therefore  well 
established  that  the  question  of  priority  as  between  the  pre- 
emptor  and  the  vendee  must  be  decided  with  relation  to  the 
state  of  things  existing  at  the  time  of  sale  and  not  at  any  later 
period.  Applying  this  principle  to  the  present  case  we  find 
that  the  veadee  at  the  time  of  the  sale  in  dispute  was  a  co- 
sharer  in  the  land  sold,  and  therefore  had  a  right  of  pre- 
emption This  right  of  his  cannot  bo  affected  by  the  fact  that 
subsequently  the  minora  sued  and  avoided  the  sale  in  virtue 
of  which  he  had  a  right  of  pre-emption.  The  case  reported 
as  25  P.  B  1908  (1)  is  certainly  distinguishable  in  which 
the  vendee  lost  the  land,  under  which  he  claimed,  by  reason 
of  a  pre-emption  suit  by  which  the  pre-eraptor  was  sub- 
stituted for  him  as  from  the  date  of  the  original  sale.  Even 
if  this  decision  be  considered  as  opposed  to  the  principle  sub- 
seqiiently  enunciated  in  90  P.  li.  1909  (2),  I  am  not  prepared 
to  hold  that  the  sarae  ratio  decidendi  should  be  applied  in  the 
present  case.  As  pointed  out  by  Robertson,  J.  at  page  376  of 
P.  li.  l909,  '■  a  right  of  preemption  is  not  one  which  is  to  be 
'*  held  '  sacro  sanct,'  and  if  we  are  to  lean  one  way  or  the  other 
'  —other  things  being  equal — we  should  lean  rather  against  the 
"  inter  ference  with  the  general  rights  of  free  contract  by  a 
*'  vendor  than  in  favour  of  such  interference  on  a  claim  set  up  by 
'•  a  plaintiff  "  I  am  therefore  of  opinion  that  the  decision  of  the 
Courts  below  is  correct  and  I  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  91. 

Before  Hon.  Mr.  Justice  LeRossignol  and  Hon.  Mr. 
Justice  Wilberforce. 

KA.IU  MAL  AND  OTH p:RS-( Defendants)— 
APPELLANTS, 

Versus 

SALIG  RAM— (Plaintiff)-RESPONDENT. 

Civil  Appeal  No.  1439  of  1915. 

Punjab  Pre-emption  Act,  II  of  1905,  sections  3  (1)  end  (2)  and  4— 
whether  buildings  of  a  tea  factory  erected  outside  the  abadi  and  their  sites 
and  forest  land  or  the  fields  of  a  lea  garden  are  subject  to   pre-emption — 

(1)  25  P.  R.  1908  {Kehr  Singh  v.  Mahman  Singh). 

(-*;  90  P.  R.  1909  (F.  B.)  {Sanwal  Das  y.  Qurtarshad), 
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also  whether  the  Appellate  Court  should  dismiss  a  suU  on  the  ground  that 
plaintiff  had  omitted  to  include  machinery  fixtures  in  his  claim  for  the 
factory  after  finding  that  plaintiff  had  no  right  of  pre-emption  in  respect  of 
the  factory. 

Held,  that  buildings  erected  outside  the  Units  of  a  village  site,  oa  land 
not  occupied  for  agricultural  purposes,  do  cot  fail  within  the  definition  of 
either  "  agricultural  land  "  or  "  village  immoveable  property  "  as  given  in 
section  3  (1;  and  (2>  of  the  Punjab  Pre-emption  Act  1905  and  consequently 
the  factory  buildings  of  a  tea  garden,  not  within  the  village  site  or  abadi, 
though  within  the  village  boundary  are  not  liable  to  pre-empiion  under 
section  4  of  the  Act. 

Beld  also,  that  neither  the  site  of  such  buildings  nor  a  stretch  of  natural 
forest  is  "  agricultural  land  "  under  the  Act.  But  that  the  fields  in  which 
the  tea  is  gi'own  do  come  within  that  definition. 

Held  further  that  Punjab  Government  Notification  Xo.  -1662,  dated  6tb 
March  19 IG,  declaring  that  the  right  of  prd-cmption  shall  not  exist  in  the 
area  concerned  could  not  adeetthe  plaintifi'd  statutory  rights  of  pre-emption 
in  respect  of  the  sale  in  this  case  which  tDok  place  in  1912. 

10  r.  R.  1913  (1),  differed  from. 

Held  lastly  that  as  plaintiff  had  claimed  a  right  to  pre-empt  the  factory 
building  but  had  deliberately  excluded  the  machinery  fixtures  therein  from 
his  claim  the  first  Court  would  have  been  justified  to  dismiss  the  suit  on 
that  ground.  But  as  it  had  not  done  so  and  this  Court  had  found  on  appeal 
that  plaintiff  had  no  right  of  pre-emption  to  the  building  itself  it  would  not 
be  proper  to  dismiss  the  suit  on  that  ground  now. 

First  Appeal  from  the  decree  of  J.  K.  M,  Tapp,  Esquire,  Senior 
Subordinate  Judge,  Kangra,  dil^e^l  the  'I'jth  Februarj  I9i5. 

Beechey,  Santaaam,  Sohau  Lai  and  Grovind  Das,  for 
Appellants. 

Mahammad  Shafi,  Tek  Chand,  Brij  Lai  and  ilehr  Chand, 
for  Respondent. 

Tho  judgment  of  the  Court  was  delivered  by— 
SOth  Jan,  \9\9.  LeUossignol,  J.— The  property  with   which   this  pre-emp- 

tion suit  is  concerned  is  a  part  of  the  Gopalpur  Tea  Estate 
which  was  formerly  owned  by  the  Kangra  Valley  Tea  Com- 
pany. In  191-  after  some  dispute  betwoeu  Kaju  Mai  and 
Diwan  Daya  Kisbeu  Kaiil,  who  were  rival  purchasers,  the 
Gopalpur  Tea  Eitate  was  sold  to  Kiju  Mtl,  dofeudant,  for 
Rs.  97,UU0  and  on  the  Ist  Ootobar  of  th.it  year  tho  plaintitf, 
who  is  a  Brahmin  agriculturist  of  Jia,  iu.stituted  the  present 
suit  for  pre-emption  of  a  portion  of  the  e.state  sold,  namely, 
an  area  of  i'),.521  kanah  8  marlas  situate  in  mauzxs  Gopalpur, 
Jia  and  Dadh  Uparla   as  well  as  buildings  situate    in   mauza 


(1)  10  P.  R.  1913  {liishan  Singh  v.  Qanda  Singh), 
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Gopalpnr  ou  payment  of  Rs.  50,000  or  any  other  price  that 
mjglifc  be  fixed  by  the  Court.  The  residue  of  the  area  included 
in  the  sale  was  not  iuoluded  iu  the  suit  inasmuch  as  plaintiff 
had  no  riglit  of  pre-emption  in  respect  of  those  areas  but  in 
order  to  meet  any  objection  ou  the  part  of  the  vendee  that  the 
residue  of  the  tea  areas  by  themselves  would  be  of  no  value, 
the  plaintiff  offered  to  take  over  the  whole  of  the  area  sold — an 
offer  which  was  not  accepted  by  the  vendee.  The  Senior 
Subordinate  Judge  granted  the  plaintiff  a  decree  for  posses- 
sion of  the  area  in  suit  on  payment  of  Rs.  75,000,  holding  that 
the  property  iu  suit  was  either  agricultural  laud  or  village 
immoveable  property  within  the  meaning  of  section  3  of  the 
Pre-emption  Act,  II  of  1905,  that  the  plaintiff  had  not  acquies- 
ced in  the  sale  to  the  vendee  to  a  degree  that  amounted  to 
waiver  of  his  right,  to  pre  empt,  and  finally  that  the  plaintiff 
had  from  the  first  included  in  his  claim  the  fixed  machinery  of 
the  Tea  factory. 

Tlie  defendant  vendee  has  appealed  to  this  Com*t  and  ou 
his  behalf  the  points  urged  before  us  have  been  : — 

Firstly,  that  the  suit  could  not  proceed  inasmuch  as  the 
plaintiff  excluded  from  his  claim  the  working  machinery  of  the 
factory  which  must  be  regarded  as  a  fixture  ; 

Secondly,  that  a  tea  gardeu  is  not  agiucultural  laud ; 

Thirdly,  that  a  portion  of  the  area  included  in  the  sale 
was  a  natural  forest,  namely,  the  Ban  Jia  forest  which  cannot 
be  classed  as  agricultural  land  ; 

Fourthly,  that  the  factory  buildings  are  not  village  im- 
moveable property  inasmuch  as  they  do  not  stand  ou  the 
village  site ; 

Fifthly,  that  the  plaintiff  had  waived  his  right  to  pre> 
empt  ; 

Sixthly,  that  by  the  Punjab  Government  Notification 
No.  4662,  dated  the  6th  March  1916  the  right  to  pre-empt  in 
the  Kaugra  District  had  been  confined  to  the  lineal  heirs  and 
collateral  heirs  of  the  vendor  and  therefore  plaintiff  had  no 
right  to  pre-empt  ;  and 

Finally,  that  the  Senior  Subordinate  Judye  had  made  a 
serious  mistake  iu  calculating  the  value  of  the  area  in  suit  and 
that  if  a  deci'ee  in  favour  of  plaintiff  was  to  be  maintained 
the  price  to  be  paid  by  him  should  be  not  less  than  Rs.  85,000. 

We  shall  deal  first  with  the  argument  that  the  property 
iu  suit  is  not  liable   to  pre-emptiou  and   in  this  ooaaeotioa  it 
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mast  be  borne  in  ruind  that  the  law  applicable  to  the  case  is 
not  the  present  Pre-emption  Act  uf  19)3  but  the  Punjab  Act 
II  of  1905  which  was  the  law  in  force  at  the  time  of  the  sale 
to  the  verdee-defendant  Prior  to  1905  the  law  of  pre-emption 
was  contained  in  Act  IV  of  1872  and  under  that  Act  the  right  of 
pre-emption  extended,  if  the  property  concerned  lay  within  a 
village,  to  the  village  site,  to  the  house?  built  upon  the  village 
site  and  to  all  lands  within  the  village  boundary.  It  is  not 
clear  that  the  right  of  pre-emption  under  that  Act  extended 
to  buildings  erected  upon  lauds  within  the  village  boundary 
bat  not  on  the  village  site  although  no  doubt  the  sites  of  such 
buildings  would  have  been  liable  to  pre-emption.  In  the  Act 
of  1905  it  was  laid  down  that  the  riglit  of  pre-emption  should 
mean  the  right  to  acquire  agricultural  land  or  village  im- 
moveable property  in  cases  affecting  sales  in  a  village  and 
definitions  were  given  in  the  Act  of  the  terms  "  agi-ioultaral 
land  "  and  "  village  immoveable  property."  Agricultural 
land  was  defined  to  be  "  land  "  as  defined  in  the  Punjab  Aliena- 
tion of  Land  zict,  1910,  whilst  village  immoveable  property 
was  defined  as  immoveable  property  within  the  limits  of  the 
village  site  other  than  agricultural  land.  Now,  the  definition 
of  land  in  the  Punjab  Alienation  of  Land  Act,  1900,  is  as 
follows  : — "  '  Land  '  means  land  which  is  not  occupied  as  the 
"  site  of  any  building  in  a  town  or  village  and  is  occupied  or 
"  let  for  agricultural  purposes  or  for  purposes  sub-ervient  to 
•*  agriculture  or  for  pasture,  and  includes  the  sites  of  build- 
"  ings  and  other  structures  on  such  land."  The  fiamers  of  the 
Act  of  1905  appear  to  have  been  under  the  impression  that 
the  categories  "  agricultural  land  "  and  "  village  immoveable 
property  "  exhausted  all  possible  forms  of  property  in  a 
village,  i  e,,  that  there  could  be  in  a  village  only  village  im- 
moveable property  and  agricultural  land,  but  they  failed 
apparently  to  perceive  that  buildings  erected  outside  the  limits 
of  a  village  site  on  land  not  occupied  for  agricultux'al  purposes 
would  not  fall  within  either  definition.  Consequently  on 
behalf  of  the  appellant  it  has  been  urged  that  the  factory  build- 
ings are  admittedly  not  within  the  village  site.  They  are 
not  erected  on  agricultural  land  or  on  laud  occupied  for  pur- 
poses subservient  to  agriculture  or  for  pasture  and  therefore 
they  are  not  liable  to  be  pre  emptod.  For  the  lespoudont- 
plaintiff  it  has  been  argued  that  the  meaning  of  "  village  site  " 
in  the  Pre-emption  Act  of  1905  is  not  the  village  ahadi 
but  the  superficial  area  of  the  whole  village  including  its 
lands.     In    other    words,  the   contention  is   that  iu   section   3, 
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sub-section  (2)  of  the  PuDJab  Pre-emptiou  Act  of  1905  the  ex- 
pression "  within  the  limits  of  village  site  "  has  been  employed 
as  synonymous  with  "  within  the  village  bonndaiy."  If  that 
were  true  it  would  be  strange  that  the  Legislature  in  1905 
should  have  used  the  term  **  the  village  site  "  in  a  sense 
different  from  that  in  which  it  is  used  in  the  Act  of  1872  which 
was  at  that  time  under  revision  and  that  they  should  have 
discarded  the  term  "  village  boundary  "  which  already  existed 
in  the  Punjab  Laws  Act  of  1872  and  was  ready  to  their  hands. 
The  term  *'  village  site  "  in  the  Punjab  is  a  very  well-known 
expression  of  frequent  occurrence  denoting  that  portion  of  the 
village  area  which  is  not  used  for  agricultural  purpos'^s  but  on 
which  the  habitations  of  the  villagers  are  placed.  In  the 
Punjab  there  are  as  a  rule  no  homesteads  as  in  European 
coantries,  but  from  time  immera orial,  no  doubt  for  purposes 
of  protection,  villagers  have  congregated  on  one  central  spot 
within  the  village  boundary  and  have  there  constructed  a 
compact  village  generally  of  a  rectangular  or  roughly  circular 
shape,  the  doors  of  the  houses  of  which  raely  if  ever  open 
upon  the  outside  wall.  The 'Legislature  in  1905  in  defining 
the  propeity  in  a  village  which  was  pre-emptible  may  have 
made  a  mistake,  but  with  the  intention  of  the  Legislature  we 
are  not  concer-ned.  We  have  to  administer  the  law  as  we  find  it 
and  in  the  present  case  we  hold  that  the  factory,  whether  it 
constitutes  a  casus  omissus  or  whether  such  properly  was  deli- 
berately excepted  from  the  operations  of  the  Act,  is  not  liable 
to  pre-emption  as  village  immoveable  property. 

The  next  point  is  whether  the  laud  under  the    factory  can 
be  said  to  be  employed  for  purposes  subservient  to  agriculture. 
Although  fields  planted  with  tea  bushes  are,  we  have  no   doubt, 
fields  used  for   agricultural    purposes,    we   cannot  hold  that  a 
factory  in  which  the   pr'oJu«'e   of   those  fields   is  subjected    to 
certain  processes  which  fit  it   for   human   consumption  and  the 
markets  of  the  world  can  be  said  to  be    subservient  to    agricul- 
ture.    The  building  or  land  can  be    correctly   said   to   be   sq1>): 
servient  to  agriculture  when  it   directly  promotes   agriculture, 
eg.,  a,   building   in   which   agricultu.a,!  cattle    or    agricultural 
implements  or  stores  are  sheltered   is    directly   subservient    to, 
agriculture  because  the    property   it   shelters    is    used    in   the ; 
actual  operations    of   agriculture ;   but   a   tea   factory    merely^' 
deals  with  the   product   of   agriculture   and   is   no   more  sub* 
servient  to  the  production  of  tea   than   a  whisky    distillery   in 
Aberdeen  is  subservient  to    agrioultur-e,  say,  in  Canada  which 
produces  the  barley  from  which  the  whiskey  is  distilled.     From 


^42  CIVIL  judgments-No.  91.  [Rboorv, 


this  it  follows  that  the  factory  we  are  now  dealing  with  is  uot 
pre-emptible  either  as  agricultural  land  or  as  village  im- 
moveable property.  It  is  true  that  intermingled  with  the 
other  factory  buildings  there  must  be  some  huts  used  by  the 
labourers  who  actually  work  in  the  tea  fields  or  garden  ;  bnt 
the  point  has  not  been  urged  before  us,  nor  is  there  anything 
on  the  record  to  indicate  which  of  the  buildings  included  in 
the  suit  are  factory  buildings  proper  and  which  a!e  the  build- 
ings inhabited  by  the  workers  on  the  land,  and  we  are  unable 
to  discriminate  between  the  two  categories. 

Included  in  the  area  in  suit  is  a  stretch  of  natuiiJ  forest 
land  known  as  Ban  Jia.  That  area  also  we  h(  Id  to  be  exempt 
from  pre  emption,  for  it  does  not  lie  within  the  village  site 
and  it  is  not  agricultural  land  nor  laud  used  for  purposes  sub- 
servient to  agriculture  or  for  pasture  It  is  forest  land  and 
the  wood  derived  from  it,  it  is  admitted  before  us,  has  been 
used  by  the  factory  for  fuel  and  for  the  manufacture  of 
tea  chests,  whilst  a  small  portion  of  its  area  consists  of  a 
elate  quarry.  With  regard  to  the  fields  in  suit  in  which  tea 
is  grown,  it  has  been  argued  on  behalf  of  the  appellants  that 
they  are  not  agricultural  land  inasmuch  as  tea  is  grown  not 
infields  but  in  a  garden,  but  we  do  not  think  that  because  in 
general  i)arlance  a  tea  plantation  is  gecerally  spoken  of  asa 
tea  gariien,  it  is  not  therefore  agricultural  land.  A  tea  garden 
is,  strictly  speaking,  not  a  garden,  for  a  garden  is  a  plot  of 
land  devoted  to  the  production  of  herbs,  flowers,  fruits  hnd 
vegetabJop,  and  tea  falls  under  none  of  these  heads.  The  term 
"  agricultural  land  "  is  used  in  the  Act  of  1905  in  its  widest 
sense  to  denote  all  land  which  is  tilled  Consequently  if  the 
plaintiff  is  to  succeed,  from  his  decree  we  must  excise  the 
factory  buildings  and  the  land  under  them  and  also  the  Ban 
Jia  foiest. 

The  appellant's  contention  that  the  i  laiutiii  had  waived 
his  right  to  pre-empt  was  dealt  with  before  us  very  brietly  and 
luke-warmly  and  tho  arguments  adduced  amounted  at  most  to 
this  that  tho  plaintiff  had  congratulated  the  vendee  upon  his 
purchase  and  had  joined  in  the  entertainment  which  the  vendee 
gave  on  that  occasion  and  we  have  no  difficulty  in  agreeing 
with  the  Court  below  that  tbia  conduct  on  the  part  of  the 
plaintifE  does  uot  amount  to  waiver. 

Tlio  next  point  was  with  referenue  to  tho  Punjab  Gov- 
ernmtnt  Notification  No.  4G6'2,  dated  tho  Glh  of  March  191C 
which,  it  waa  urged,  had  a  retrospective  effect. 
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fn  support  of  this  counsel  referred  to  P.  E.  10  of  1ft 1 3  (I). 
That  ruling  was  to  the  effect  that  a  notiGcatiou  modifying  the 
law  of  pre-emption  published  after  the  date  of  the  sale  on 
which  the  right  of  pre-emptor  accrued,  annihilated  that  right. 
"With  h11  deference  we  are  unable  to  follow  that  ruling  which 
not  only  attributes  to  a  notification  greater  force  than  to  a 
repealing  Act,  but  proceeds  upon  the  principle  that  in  the 
absence  of  a  provision  to  the  contrary  a  notification  has  retro- 
activity. 

The  next  point  taken  was  that  in  calculating  the  value  of 
the  propei  ty  decreed,  the  learned  Senior  Subordinate  Judge 
committed  a  serious  mistake  by  failing  to  observe  that  the 
Lahla  and  Chachian  lands  for  which  the  plaintiff  did  not  sue 
are  veiy  inferior  lands,  further,  that  in  making  his  calculati.'ns 
the  Senior  Subordinate  Judge  had  compared  the  tea  lands 
in  suit  with  the  whole  of  the  land  excluded  from  the  suit  which 
comprised  a  large  area  of  Banjar  Qadim  or  waste  land.  The 
Senior  Subordinate  Judge  appears  to  have  had  considerable 
difficulty  in  deciding  this  qu<  stion,  for  wo  note  that  his  de- 
cision is  based  mainl}'^  on  conjecture  and  we  are  surprised  that 
he  did  not  adopt  the  method  of  comparing  the  revenue 
assessed  on  the  areas  included  in  the  suit  and  that  on  the  areas 
excluded  from  it.  In  this  resipect  this  Court  has  I'eceived 
Vi-ry  little  aid  from,  counsel  ;  the  respondent,  however,  express- 
ed his  indifference  if  the  price  to  be  paid  by  the  plaintiff  were 
enhanced  from  Rs.  7 5,0U0  to  Rs.  77,000  whilst  the  appellant 
pressed  for  Rs.  85,000. 

After  exclusion  of  the  Ban  Jia  forest  we  find  that  the 
land  in  suit  is  as  nearly  as  possible  2/.:}  of  the  whole  area  sold 
whilst  the  residue  is  of  course  1/3,  but  it  will  be  observed 
that  whilst  the  waste  in  the  area  in  suit  is  only  1,180  kanals, 
in  the  area  not  in  suit  it  amounts  to  1,860  kanals. 

It  is  unfortunate  that  we  do  not  know  the  assessment  of 
the  areas  not  comprised  in  the  suit,  but  we  do  not  think  we 
should  remand  on  that  account  only. 

The  appraisement  of  buildings  and  machinery  at  Rs.  17,000 
and  of  the  Ban  Jia  forest  at  Rs.  14,000  has  not  been  challeng- 
ed in  this  Court,  so  that  Rs.  66,000  as  decided  by  the  trial 
Court  may  be  taken  as  the  price  of  the  lands  sold  and  if  the 
2/.i  and  1/3  proponion  be  applied,  the  price  payable  by 
plaintiff  will  be  Rs-  44,000  but  whilst  retaining  that  pro- 
portion as  a  rough  guide,  we  think  that   there  should  be   some 

(1)  10  P.  R.  1913  {Bishan  Singh  y.  Ganda  Singh). 
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enhancement  in  view  of  the  unrebutted  evidence  that  the 
Lahla  and  Chuchian  tea  lands  are  iaferior,  of  the  fact  that  the 
waste  in  the  excluded  area  instead  of  being  in  the  proportion 
of]  to  2,  is  in  the  proportion  of  about  H  to  1,  and  of  the 
principle  that  nothing  should  be  presumed  in  favour  of  the 
pre-emptor,  and  v/e  hold  that  R.g.  49,00-)  is  a  fair  price  for  the 
lands  in  suit. 

The  last  point  in  the  case   is    whether   the  plaintiff's   suit 
deseives  to  fail  becnuse  he   refused   to   sue   for   the  pieces  of 
machinery  which    were  fixtures    in    the   factory  although    he 
asserted  a  right  to  pre-empt  the    factory   and    therefore   failed 
to  claim  the  whole  b=irgain  up  to  the  limit  of  his  right    to    pre- 
empt.    In  this   connection    it    will  be  necessary  to  refer  to  (he 
plaint  and  pleadings    in    tho  case.     Tlio  plaint    opens    with   a 
table  giving  the  aroTS  of  the   lands   in    suit   and    under   items 
No.".  13  and  14  are  shewn  two  engine  houses    and    the  question 
for  decision  is    whether  in  suing   for   those   engine  houses  the 
plaintiff  intended  to  sue   for   the  engines  and  machinery  set  np 
in  them.     In  clause  2  (a)  of  the  plaint  the  property    in   suit  is 
described  as  situated  in   certain   villages  and  its  detail  is  said 
to  be  giv^n  in  certain  lists.     In  clause  2    (6)    of   the    plaint    it 
was  alleged  that  the  above   propeity  mentioned  in  clause  2  (a) 
as  also   machinery,    implements   and    other  moveable    articles 
were  the  propei'ty  of  the  vendor.     In  clause  2  (y)  of  tlie  plaint, 
the  plaintiff  alleges    that   he    lias   no    right  of    i>re-emption  in 
respect  of  tlie  whole  property,  but  that  he  has  sueli   a    right    in 
respect   of   the    property    mentioned   in  clause    (a)    wliioh   ho 
valued    at   Rs.    50,000.      The   plaint   then   proceeds  :—  "  The 
"remaining  property  of  the   villages   Chachian   and    Lahla,    as 
"  also  machinery,  implements,  goods,    tea  and  other  moveable 
"  articles   at   villages    Gopalpur,    Jia     and    Dadh    llparla,    iu 
"  respect  of  which  the  plaintiff   has   not  got   a   riglit   of   pre- 
"  emption,  are  worth  Rs.  47,000."     From  the  plaint  then    i!.    is 
clear  that   the    plaintiff    excepted  from   his    claim    michinery 
and  implements  on  the  giound  that  lie   h  id   no    right    of  pj-e- 
eraption   in   respect   of  them.     This    plaint   was    presented  to 
the  Court  on  the  Ist   of  October    1912.     At   page   230   of   the 
paper-book  will  be  fiund   the  preliminary   objodions   filed    by 
the  vendee  dated  the  4th    of  January   1913.     On  that  date  in 
the  pre-senco  of  the  plaintiff  the  vendee   protested  that   as    the 
plaintiff  did  not  claim  the    machinery    which   was  setup  in  the 
houses,  his  suit  for  a  part  of  the  property   sold   could    not    pio- 
ceed.     Noilher  on  that  date    nor  on    the    Gth    of    January    did 
the   plaintiff    take   any   steps   to  meet    his   objectiou.     Again 
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on  the  22nd  of  January  1913  the  vendee  defendant  filed  full 
pleas  in  which  he  urged  that  the  machinery  fixtures  had  not 
been  included  in  the  suit,  ^gain  on  the  Sth  of  February 
other  defendants  in  the  case  put  in  the  same  objection  in  the 
preseoce  of  the  plaintiff's  agent  and  pleaders  and  on  that 
date  issues  were  struck  by  the  Court  and  from  those  issues  it 
Bppcars  that  even  on  that  date  the  parties  were  still  at  issue 
on  the  point  whether  machinery  should  be  included  in  the 
value  of  the  houses,  for  an  issue  in  that  sense  was  struck  and 
the  071US  placed  on  the  defendant.  Not  only  that,  but  another 
issue,  Xo.  7,  was  struck  as  to  the  market  value  of  the  houses 
in  suit.  TLe  loth  of  March  was  fixed  for  evidence  on  these 
issues,  but  nothing  was  done  on  that  day  and  the  28th  of 
April  was  the  date  to  which  the  hearing  was  adjourned.  On 
that  adjourned  date,  however,  nothing  was  done  except  that 
the  words  "  with  machinery  "  were  interpolated  in  issue 
No.  7,  so  that  the  issue  then  ran: —"what  is  the  market  value 
"  of  the  houses  with  machinery  in  suit  ?  "  Even  at  that  stage, 
however,  the  plaintiff  was  anxious  to  avoid  the  deci-^ion  of  the 
issue  whether  the  machinery  should  be  included  in  the  value 
of  the  houses  and  on  the  1st  of  May  19l3  he  presented  an 
application  to  the  Court  requesting  that  issue  Ko.  8  should 
be  struck  out  inasmuch  as  it  was  alleged  to  be  unnecessary. 
It  was  obviously  not  unnecessary,  for  even  though  the  Court 
knew  the  value  of  the  houses  with  machinery  in  suit,  it  would 
still  have  to  determine  whether  the  value  of  the  machinery 
was  to  be  excluded  in  determining  the  price  to  be  paid  by 
plaintiff.  On  the  .'^Oth  of  May  no  evidence  was  taken,  but  on 
the  25th  of  June  another  protest  had  been  put  in  on  behalf  of 
minor  defendants  with  regard  to  the  omission  of  plaintiff  to 
sue  for  the  machinei*y  which  was  a  fixture.  The  12th  of 
July  was  then  fixec'  for  evidence  whereupon  on  behalf  of  the 
plaintiiJ  his  counsel  asserted  that  the  machinery  and  imple- 
ments which  were  excluded  from  the  suit  were  a  heap  of  old 
machiiieiy  lying  near  the  godown  and  it  was  further  stated 
that  the  fixture  macliinery  had  been  from  the  first  included 
in  the  plaint,  but  even  if  the  Court  held  that  the  plaint  did 
not  include  the  working  machinerj-,  the  suit  was  still  pressed 
for  the  land  and  houses  wiihoufc  machinery,  ^'o  application 
on  behalf  of  the  plaintiff  was  made  to  amend  the  plaint  and 
the  suit  proceeded  on  the  original  plaint. 

Now,  the  question  which  we  have  to  decide  is  whether  the 
plaiutiff  from  the  outset  was  suing  for  the  fixture  machinery 
and  even  if  he  was  not,   whether  that  circumstance  should  be 
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held  fatal  to  his  claim.     (Jn    behalf   of   the   appellant   vendee 
it  is   urged  that   the   omission    to   sue    for  the  machinery  was 
deliberate  because  the  plaintiff  was   not   anxious    to    purchase 
second-hand  machinery  and  because   he    hoped,    if   successful, 
to  purchase  it  for  a  song,  knowing  that    the    defendant   would 
find  it  more  proBtable  to  part  with  it  at  a   loss   rather  thin   t3 
take  it  down   and   remove   it.     i'or   the   respondent  plaintiff  it 
is  urged  that  the   value   of   tiie   machinery    was    so   smill    an 
item    (it   has   been  valued   at  Rs.    5,000)  th  it  it  is  incredible 
that  the  plaintiff  would  have   deliberately    omitted   it  ;  that    if 
he   did  omit   through   inadvertence    or  mistake  of  law,  he  had 
declared  his  intentions  in  time   and   his   original   mistake    had 
been  cured.     With  regard  to  the  explanation   given  by    plain- 
tiff's counsel  on  the  12th  of  July   1913,   we   are  of  the  opinion 
that  the    statement    that  the   m\chinery    excluded    from    the 
suit  was  a   heap    of   old   rubbish    was    quite   incorrect.     It    is 
true   that  there    was  sjme   discarded  machinery  lying  outside 
the  factory  but  that  machinery  was  not  mentioned  in  the   deed 
of  sale  and  it  is   obvious   from  the  whole  wording  of  the  plaint 
that  that  discarded  machinery  was  not  the  machinery   referred 
to  in  clause  2  (6)  and  2  {g)  of  the  plaint.     Now   the   right    of 
pre-emption  is  a   very  invidious  right    which    constitutes  an 
invasion  of  the  principle  of  frea   contract   and    the    party    who 
comes  into   Court   to   enforce   that   right   must  be  careful   to 
observe  all  the  restrictions  within  which  that  right    is    hedged. 
We   need   not   go   to   the  length   of   assuming   that   the   plot 
ascribed  by  the  appellant's  counsel    to    the    plaintiff   is  true, 
but  it   seems  to   us   that   plaintiff's  counsel  in  drawing  up  the 
plaint  made  a   mistake   of   law   in   supposing   that    his    client 
was  entitled   to   sue   for   the  factory    and    at   the  same    time 
exclude  the  machinery  fixtures.     It  is  sufficient   for    us  to  say 
that  the  machinery  fixed  in  the  houses  was  deliberately  exclud- 
ed from  the  plaint  probably   under  the  mistaken  notion  that  it 
was  no  integral  part  of  the  factory  and  as  the  plaint  was  never 
subsequently  amended  it  was  defective. 

Had  the  plaintiff  honestly  recognized  his  mistake,  and 
admitted  that  he  had  omitted  to  sue  for  the  machinery  and  had 
he  prayed  to  amend,  this  concession  might  well  have  been 
granted  to  him,  but  we  do  not  think  he  sliould  have  been 
allowed  to  succeed  on  a  plaint  which  excludes  the  machinery, 
on  a  false  allegation  that  the  machinery  was  included  a^  initio 
in  the  claim. 

Had  then  tlie  first  Court  dismissed  the  suit  on  the  pre- 
liminary ground    that   plaintiff  alleged  in  his  plaint  a  right  to 
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Bue  for  the  factory  but  refused  to  include  the  machinery  in 
his  suit,  that  order  of  dismissal  would  have  been  justified. 
As,  however,  we  hold  that  the  plaintiff  had  no  right  at  all  to 
sue  for  the  factory,  we  do  not  think  it  would  be  right  to  dis- 
miss the  suit  on  that  ground  at  this  stage,  though  the  matter 
is  one  to  be  borne  in  mind  when  costs  are  being  allotted. 

In  view  of  the  foregoing  we  accept  the  appeal  and   modify") 
the  lower  Court's   decree   by   decreeing   to   plaintiff  the   pro- 
perties in  suit,  less   the   factory   buildings  and  compound  and 
the  Ban  Jia  forest,  on  payment  into  Court  within   two  months 
of  Rs.  49,000, 

If  Rs.  49,000  are  paid  as  above  provided,  parties  shall 
bear  their  own  costs  throughout,  if  not,  the  suit  shall  stand 
dismissed  with  costs  throughout. 

A2)peal  acc-epted  in  part. 


No.  92. 

Before  Hon.  Mr.  Justice  A bdul  Raoof. 

MANGAT  RAI-PETITIONER, 

Versus 

ALIA  AND  FATKE  MUHAMMAD--(Defendams) - 
RESPONDENTS. 

Civil  Revision  No.  996  of  1917. 

Civil  Procedure  Code,  Act y  of  1908,  section  Ib2—A7ncndme7it  of  decree 
in  regard  to  Pleader  s  fee— Inherent  power  of  Court  to  amend  decrees  even  if 
the  terms  of  the  section  are  not  applicable. 

SI.  R.,  plaintiC,  brought  a  suit  for  Rs.  3,000  against  A.,  defendant  1,  and 
F.  M.,  defendant  2,  a  son  of  defendant  1.  Both  defendants  engaged  one 
counsel.  The  Court  decreed  Rs  2,519-5-0  with  costs  in  proportion  against 
defendant  2  only  ani  discharged  Alia,  defendant  1  "  whose  costs  will  be  ■ 
paid  by  plaintifi."  The  decree-writer  entered  Rs.  150  as  counsel's  fee 
in  the  detail  of  A's  costs. 

Held,  that  the  reasonable  construction  to  be  put  upon  the  judgment  is 
that  the  Court  intended  to  allow  half  the  counsel's  feo  only  to  the  success- 
ful defendant. 

1  L.  R.  K,  B.  D.  '282  (1),  per  Alverstone,  C.  J.,  referred  to. 

Z/e/(i  a  ?s(7,  that  the  Courts  in  India  have  inheient  powers  to  amend  or 
vary  decrees  so  as  to  bring  them  into  accordance  with  the  judgments  even 
if  the  amendments  do  not  fall  within  section  152  of  the  Code  of  Civil  Pro- 
cedure. 

I.L.R.  37  Cal.  649  (2),  referred  to. 

(1)  (1903j  1  L.  R.  K.  B.  D.  262  {Beaumont  v.  Senior  and  Pull). 

(2)  (1910;  /.  L.  if.  37  Cal,  649  {tirijralan  v.  Jaynarain). 
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Revision  from  the  order  of  Pandit  Devi  Dayal  Joshi,  Subordinate 
Judge,  2nd  Class,  Hissar,  dated  the  20th  June  1917. 

Nanak  Chand,  Paodit,  for  Petitioner. 

Badr-ud-Din,  Kureshi,  for  Respondents. 

The  judgment  of  tlie  leai'ued  Judge  was  as  follows  : — 

2^th  Jan,  1919.  Abdcl  Raoop,  J. — This  application  for   revision   should  be 

allowed.  The  facts  out  of  which  it  has  arisen  are  these. 
One  Mangat  Rai,  plaintiff,  brought  a  suit  for  the  recoveiy  of 
Rs.  3,000  on  book  account  against  Alia,  defendant  No.  1,  and 
defendant  No.  2,  Fatteh  Muhammad,  the  son  of  the  defendant 
No.  1.  Both  the  defendants  engaged  one  counsel.  Lala 
Gulal  Ohand,  the  Subordinate  Judge  of  the  second  class, 
decreed  the  suit  as  against  the  defendant  No.  2  with  costs  and 
dismissed  it  with  costs  as  against  defendant  No.  1  on  the  7th 
October  1916.  The  order  was  made  in  thes3  words: — '"On 
*'  the  above  findings  plaintiff  seems  entitled  to  a  decree  for 
•'  Rs.  1,663,  principal,  and  Rs.  856  5-0  interest,  total  Rs.  2,519  5  0 
"  with  costs  in  proportion  against  defendant  No.  2,  Fatteh 
*'  Muhammad  only,  and  I  decree  accordingly  and  dismiss  the 
*'  rest  of  the  claim  and  discharge  Alia,  defendant  No.  1,  whose 
*'  costs  will  be  paid  by  the  plaintiff."  The  decree-writer 
entered  Rs.  150  as  the  costs  of  Alia  on  account  of  the  counsel's 
fee  in  the  case.  The  present  petitioner  made  an  application 
in  the  lower  Court  for  the  amendment  of  this  decree  on  the 
ground  that  according  to  the  correct  interpretation  of  the 
judgment  only  half  the  counsel's  fee  must  be  taken  to  have 
been  decreed  by  the  Court  to  Alia  and  the  decree  had  been 
wrongly  prepared  inasmuch  as  Rs.  150,  namely,  the  entire  sum 
taxable  on  Rs.  3,000  had  been  allowed  to  him  in  the  decree. 
The  learned  Subordinate  Judge  disallowed  the  application. 
The  petitioner  has  come  up  in  revision  to  this  Court. 

It  is  argued  on  his  behalf  that  the  learned  Subordinate 
Judge  has  wrongly  refused  to  amend  the  decree  and  has  thus 
committed  an  illegality  in  the  exercise  of  his  jurisdiction.  The 
real  question  which  I  have  to  decide  in  this  case  is  whether 
the  deci'ee  is  as  a  matter  of  fact  at  variance  with  the  judg- 
ment. Now  it  is  quite  clear  that  there  is  no  specified  amount 
of  costs  decreed  by  the  judgment  in  the  case  to  any  of  the 
parties.  I  have  then  to  decide  the  question,  what  was  ideally 
intended  by  the  Court  that  gave  that  judgment  ?  A  very 
aimilar  question  arose  in  the  case  of  Beaumont  v-  Senior  and  Bull 
reported  in  the  1st  Volume  of  the  Law  Reports,     King's    Bench 
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Division,  page  <^82  (1).     His  Lordship    the   Chief  Jastice  Lord 
Alverstoue  observed  thu=  iu  that  oitse  : — 

'Mt  may  be  that  where  two  deEeadants  are  jointly  repre* 
*'  nente  i  by  the  same  solicitor,  audit  is  aijreed  between  them 
"that  oae  of  them  shall  be  liable  to  the  solicitor  for  all  the 
"  costs  of  the  defence,  then  in  the  event  of  the  other  defendant 
*'  being  successful  in  the  action  he.  cannot  recover  any  costs 
"  from  the  plaintiff,  not  being  liable  to  his  solicitor  for  them  ; 
"  otherwise  the  successful  defendant  would  be  in  the  position 
"  of  receiving  costs  fro  a  the  pliiutitf  which  he  had  not  in* 
*' curred  in  defending  the  action,  an  I  to  which,  therefore,  ho 
"was  not  entitled."  Further  on  he  observed  "  In  the  absence 
•'  of  any  agreement  between  the  two  dafendints  as  to  ho.v 
"  the  costs  of  the  defence  were  to  be  borne,  it  is  clear,  on  the 
"  authority  of  the  cases  to  which  we  have  been  referred,  that 
"  each  of  the  two  defendants  is  liable  to  their  solicitor  for 
"  half  the  costs  of  the  defence,  and  that  will  ba  the  amount  of 
*  costs  which  the  [jlaintiii  will  have  to  pay  the  successful 
"  defendant." 

I'l  this  case  also  the  reasonable  construction  to  be  put 
upon  the  judgment  is  that  the  Court  intended  to  allow  half 
the  Counsel's  fee  to  the  successful  defendant. 

It  is  contended  on  behalf  of  the  respondents  that  this 
application  for  amendment  of  the  decree  cannot  ba  entertained 
because  it  does  not  come  strictly  within  section  152  of  the 
Code  of  Civil  Procedure  In  my  opinion  this  contention 
has  no  force.  When  a  decree  is  at  variance  with  the  judg- 
ment it  has  always  been  held  that  the  Court  has  got  an  inherent 
power  to  correct  the  mistake  in  the  decree.  It  was  so  decided 
in  the  case  of  Brijratan  v.  Jaynarain,  I.  L.  B.  XXXVII  Gal.., 
page  "549  (2).  The  head-note  of  that  case  runs  thus:— "The 
"  Courts  in  India  have  an  inhei'ent  power  to  amend  or  vary 
"  dfcroes  so  as  to  bring  them  into  accordance  with  the  judg* 
"  ments,  after  they  are  signed  by  the  Judges,  even  i£  they  do 
"not  fall  within  section  152  of  the  Civil  Procedure  Code 
"  (Act  V  of  1903;."  In  accordance  with  the  rule  laid  down 
in  this  case  I  set  aside  the  judgment  of  the  lower  Court  and 
order  that  the  decree  be  amended  and  brought  into  conformity 
with  the  judgment  and  only  half  the  Counsel's   fee   be  allowed 

(1)  (1903)  /.  L.  R.  K.  B.  D.  282  {Beaumont  v.  Senior  and  BuU), 

[2)  (1910;  I.  L  R.  37  Cal,  819  i,Brijrata>i  v.  J,iy>xaram). 
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to  Alia,  defendant  No.    I.     This    applioition     for  revision   '\s 
therefore  allowed  with  costs  in  both  the  Courts. 

Eevlsion  accepted- 

No.  93. 

Before  Hon.  Mr.  Justice  ScotUSmitk. 

GURDIT  SiNGH—(PLAiNTiFF)-. APPELLANT, 

Vermis 

GUJJAR  SINGH  AND  OTHERS-COefindakts)— 

RESPONUENTS. 

Civil  Appeal  No.  1694  of  19IS, 

Indian  Contract  Act,  IX  of  1872,  sections  128,  137  a>id  liO -bond  iciik 
sureties— eonxiruclion  of — principal  becoming  insolvent — whether  creditor 
can  sue  the  sureties  without  impleading  the  principal  and  uilhout  proving 
the  debt  in  the  insolvency  proceedings— Protincial  Insolvency  Act,  III  of 
1907,  s^'ction  16  (2). 

One  (}.  in  December  1911  execut+'d  a  bond  iu  favour  of  plaintif!- 
ajipellant  payable  in  April  1915.  The  three  defendants-respondeals  became 
bureties  under  the  following  condition  in  the  bond.  '"  J'j<ir  rupaiya  dene 
men  /fin  qism  kn  i'lkar  karun  to  tinon  zamin  rupaiya  kc  zimmcwar  hain, 
Bahukar  wise  wasul  kar  lewega." 

In  June  1916  G.  applied  to  be  tdjudicated  an  insolvent  and  in  Decern* 
Ver  1916  he  was  kg  adjudicate:!.  The  plaintifi-appellaut  then  filed  the 
l^resent  suit  against  the  three  sureties  (defendants-respondents)  without  im- 
pleading the  principal  debtor. 

Held,  that  the  real  meaning  of  the  elipulation  in  the  bond  was  that  if 
the  principal  debtor  makes  default  in  payment  according  to  the  agreement 
the  6u relies  shall  be  liable. 

Held  also,  thai  it  was  not  necessary  for  the  creditor  to  make  a  formal 
demand  of  payment  from  his  debtor,  it  was  the  latter's  duty  to  pay  the 
debt  ae  agreed  upon,  and  that  G.'a  application  to  be  declared  insolvent  was 
tantamoui  t  to  a  declaration  that  he  could  not  pay  his  debts  aud  thus  a 
cause  of  action  arose  against  the  sureties. 

39  Indian  Cases  705  (!),  referred  to. 

Held  further,  that  in  the  present  case  the  creditor  could  sue  the  sureties 
without  impleading  the  principal  and  there  was  no  duty  on  the  creditor  to 
prove  his  debt  in  the  insolvency  proceedings. 

48  Indian  Cases  424  (432)  (2),  following  /.  L.  B.  *  bom.  140  i3i, 
6Bom.  I/.  C.i?.  ^.  C.J.  241  (4)  and  4  a/fld.  B.  C.  R.  190  'b\  37  Indian 
Cases  40«  (6),  and  11  Indian  Cases  911  (7;,  referred  to. 

vD  (1917)  39  Iniian  Cases  705  (Rrojendro  Kissorc  Hoy  v.  Uindusthan 
Co-operatire  Insurance  Society). 

(2)  (1918)  48  Indian  Cases  424  (432)  Panna  Lol  v.  Morwar  Bank). 

(3)  tlK8:i)  /.  L.  R.  7  Hon.  146  {Smkana  Kalma  v.  V  irupakshana) . 
(4j  (1869)  6  Rom.   U.  C.  R.  A.  C.  241   (hachhman  Jokarimal  v.   Bapu 

Kand'i) 

(5)  0^69)  4   Had.  II.  C.  R.   190  (Totakot  Sha}tgmni  v.   Kunuingal 

Kaku). 

(6)  0916)  37  Indian  Cases  401  (Pnrthasornthyw  Yclchoori  Narayana), 
(I)  (19lly  11  Indian  Cases  911  ^Gopal  v.  Ganpat), 


JcLY,  1919.  CIVIL  JUDGMENTS— No.  93.  251 

58  P.  L.  R.  1912  (I),  and  16  Indian  Cases  387  (2),  distinguished. 
Second  Appeal  from  the  decree  of  Khan  Sahib  Mirza  Zafar  Ali, 
District  Judge,  Lyullpnr,  dated  the  2nd  March  iS>i8. 

Tek  Chaiid.  for  Appellant. 

Behaii  Lai,  for  Respondent. 

The  judgment  of  the  learned  Jadge  was  aa  follows  :— 

Scott-Smith,  J.— The  facts  of  the  case  oat  of  which  the  2Bth  Jan.  \9\9» 
present  second  appeal  arises  are  britfl/as  follows: — On  the 
26th  December  19 1 -t  Galab,  the  principal  debtor,  executed  a 
bond  in  favour  of  Gurdit  Singh,  plaintiff  itppelJant,  promising 
to  pay  on  the  lOth  Uisakh  Sambat  197 J  which  is  equivalent 
to  27th  April  1915.  Gajjar  Singh,  Radha  aad  Inder,  defen- 
dants-respjndents  were  8ur.;ties  for  the  payment  of  this  debt 
and  the  condition  in  the  bond  was  worded  as  under: — 

Agar  rupaiya  dene  men  kisi  qism  ka  inkar  karun  to  tinon 
gamin  rupaiya  ke  zimmewar  hain.    Sahukar  unse  ti'usul  kar  Uwega 

TLis  means  that  if  the  princip-.ii  debtor  fihall  make  auj 
refusal  to  paj  the  sureties  shall  bo  liable  to  the  creditor  who 
may  recover  from  them.  On  the  7th  June  1916  Gulab  applied 
to  be  adjudicated  un  insolvent  and  on  the  11th  Uecambdr  1^*16, 
he  was  so  adjudicated.  The  plaintiff  filed  tbe  present  suit 
against  tho  three  surotien  without  impleading  the  principal 
debtor  on  the  7th  July  1917.  The  lower  Courts  have  dismissed 
the  suit  holding  that  the  sureties  could  not  be  auad  without 
impleading  the  principal  debtor.  The  learned  District  Judge 
gives  his  reasons  as  follows  : — "  Aa  the  liability  of  the  sureties 
*'  to  pay  a  debt  arises  if  the  principal  should  fail  to  discharge 
*'  it,  the  creditor  cannot  sue  the  sureties  abue  without  making 
*•  the  principal  a  co  defendant.  Further  the  sureties'  liability 
'•  to  pay  the  debt  was  ace  jriiug  to  the  terms  of  the  bond  not 
*'  to  ariise  till  the  principal  should  refuse  to  do  so.  A  refusal 
••  by  him  was  not  proved.  He  did  not  pay  because  he  became 
"  insolvent." 

In  second  appeal  it  is  contended  that  sureties  for  payment 
of  a  debt  can  be  sued  without  making  the  principal  debtor  a 
party  to  the  suit,  and  that  it  was  not  necessary  in  the  present 
suit  to  prove  that  the  principal  debtor  actually  refused  to  pay, 
The  facts  that  be  did  not  pay  by  the  date  agreed  upon  and 
that  he  subsequently  filed  a  petition  to  be  diclared  aa  insolvent 
aiHj  sufficient  to  give  the  plaintiff  a  cause  of  action  to  sue  the 
sureties.     In  XXXIX  I.  0.   page   705    (3),   it    was  held   by  a 

(1)  5^  J'.  L.  R.  i91-'  [Tulsa  Singh,  v,  Narka  Sinjhi. 
(ii)  (1912)  16  Indian  Cases  3S7  [iluViewson  v.  Ram  £anai  Singh). 
(3;  [UiT)  39  Indian  Cases  705  {Brojendro  Kissore  Roy  v.  tiindusthan 
Co-operaiivi  imwanct  Society). 
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Division  Bench    of  the  Calcutta  High  Court  that  '*  a  surety  for 
"  a  debtor  becomes  liable  to  the  fall   extent  of   his  obligation 
"  without  being  entitled    to  a  notice  as    soon  as  the   default  of 
*'  the  principal   debtor  is   complete,   unless    there   is   a  special 
•'  stipulation   qualifying   his    obligation  "     In  my  opinion   the 
real  meaning  of   the    stipulation  in   the   bond  is   that   if    the 
■  '■■■  •         principal  debtor    mahes   default  inpayment   according   to  the 
agreement  the  sureties   shall   be  liable.     1  do  not    think  it  was 
necessary  for  the  creditor  to  make  a  formal  demand  of  payment 
from  his  debtor.     It  was    the  lattei-'s    duty    to  pay  the  debt  as 
agreed  upon  and  when  he  made  default  in  payment  the  sureti  -s 
became  liable.     In  any  case   when   Galab   filed    his  apfdioation 
to  be  declared  insolvent,    a  cause   of   action  arose   against    the 
sureties  for  Gnlab's  applicati-ju    was    tantamourit  to  a   declara- 
tion that  lie  could  not  pay  his  debts. 

With  reference  to   the  decision   of  the    lower   Courts    that 
sureties  cannot  be  sued  al^ne  without   impleading  the  principal 
debtor,  Bakhshi  Tek   Chand   referred    to  a    number  of  rulings 
including  the  following  ; — XLVIII  I.  G.  page    1-21:  (1),    where- 
in is  reported  a  decision   of  a  Division  Bench   of   this   Court  in 
Civil  Appeal  No   242    of  1913.     At  page  l^^i  column  1,  bottom, 
will  be  found  tlie  decision  of  the  Court   to  the  effect  that  there 
is  suDBcient  authority  for   the  proposition   that  in  a  case  of  this 
kind,  the  creditor  is  not  bound  to    exhau,«it   his  remedy   against 
the  principal  before  suing  the   surety   and  that   a  sait  may  be 
maintained   against    the    surety  though    the  principal    has  not 
been  sued.     The   Court   followed    /.  L.  li.    VII   lioui.  i^Q  (2), 
VI  Bom.  High  Cmat  Report  A.  0.  J.  241  (3),  and  IV  Mad.  High 
Court  Report,  190  (4).     Again   the    Madras    High  Court   in  the 
case  reported  as  XXXi^II  I.  0.  401  (5),  has  held  that  sections 
128, 137  and  140  of  the  Indian  Contract  Act    make  it  clear  that 
a  creditor  has    th<>  right    to   proceed    against   a  surety  without 
exhausting   his    remedies    against  the  principal    debtor.     The 
last  section  pre-supposes    that  the    surely  can  be    compelled  <o 
pay  without  the  creditor    resorting  to  the  principal  debtor  for 
pay^ment.     Some   of   the  same   authorities    were   again   relied 
upon  as  were  referred  to  by   this  Court  in  the    case  reported  aa 
XLVIII  I.  C.  424  (I).     'I  ho  case    most  similar    to  tiie  present, 

(1)  (1918)  '18  h.'Han  Cases  421  (432   (I'avm  Lai  v.  Mancar  Bank). 

(2)  (I8h.'5)  /.  L.  K.  7  Bom.  11(3  (Sankana  Kalana  v.  Viiuiiakshaixi). 

(3)  (iHfii);  (■)  horn.   II.  C.  li.  A.  C.  Hi   {Laclikman  JohirimaL  v.  Bapu 

kaiidii). 

(4)  U80y)  4    .\Ja<L   II.  C.    R.   190  {Totakot  Shanguuni   v.   Ktmisingal 

kakii'^. 

(5)  ';_191G;  37  Indian  Cases  401  {Parthasnraihy  ▼.  Yckhoori  Narayana), 
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however,  is  one  decided  by  the  Nagpur  Judicial  Commissioner 
which  is  reported  in  XI  I.  C.  911  (1)  In  that  case  it  was 
held  that  section  16  (2)  of  the  Provincial  Insolvency  Act  does 
not  preclude  a  creditor  from  suing  the  surety  of  his  insolvent 
debtor,  even  thou-jh  the  creditor  has  wilfully  omitted  to  prove 
his  debt  in  insolvency  proceedings.  The  contingent  liability 
of  a  suriBtj',  who  has  not  been  called  upon  to  pay  or  has  not  in 
fact  paid,  forms  a  debt  provable  in  the  bankruptcy  of  the 
principal  debtor.  There  is  no  duty  incumbent  on  the  creditor 
to  prove  his  debt  in  insolvency.  Similarly  in  the  present  case 
it  is  not  incumbent  on  the  present  plaintiff  to  prove  his  debt 
in  the    insolvency  proceedings.     The  sureties  on  the  other  hand  '''-  '■'' 

could  have  protected  their  interest.s  by  proving   their   debt  in  * 

those  proceedings.  58  P.  L.  R.  1912  ^2),  and  XVI  I.  C.  387 
(o),  were  referred  to  by  the  first  Court,  but  in  my  opinion  they 
are  clearly  distinguishable  from  the  present  case.  I  hold 
therefore  that  there  is  no  authority  for  the  proposition  that  in 
a  case  like  the  present  the  creditor  cannot  sue  the  sureties 
without  also  impleading  the  principal  debtor.  1  further  hold 
that  the  plaintiff  had  a  i^ood  cause  of  action  against  the 
sureties  Inder,  surety,  confessed  judgment,  and  it  is  ditEcuH 
to  understand  why  the  suit  was  dismissed  against  him  also. 
Gujjar  Singh  and  Radha  pleaded  a  payment  of  Ks.  50,  but  it 
has  been  held  that  no  such  payment  is  proved.  The  plaintiff 
is  therefore  entitled  to  a  decree  for  the  sum  claimed  against 
all  the  sureties. 

1  accept  the  appeal  and  setting  aside  the  orders  of  the 
lowtr  Courts  give  the  plaintiff  a  decree  for  Rs.  590,  with  costs 
throughout  against  the  defendants. 

Appeal  accepted. 

No.  94. 

Before  Hon.  Sir  Henry  Rf.Utigan,  Chief  Judge  and 

Hon.  Mr.  Justice  Martineau. 
NIHAL  AND  OTHERS— (Plaintiffs) -APPELLANTS, 

SHIB  SANT  KUMAR— (Defendant) -RESPONDENT. 

Civil  Appeal  No,  1953  of  19  >o. 

Unconscionable  bargain— mortgage  for  40  yearst  with  possession  bearing 
interest  at  2  per  cent,  per  mensem  on  part  of  the  mortgage  money-^whether 
Court  can  decree  redemption  before  expiry  of  term. 

(1)  (1911)  11  Indian  Cases  911  {Gopal  v.  Ganpat). 
{ij  58  P.  L.  R.  19 i 2  {Tulsa  Singli  v.  Sntha  Singh). 
(3)  (1912;  16  Indian  Cases  387  {Matheioson  v.  Ham  Kanai  8ingh)7  "  " 
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Held,  that  in  tbe  absence  of  proof  that  the  mortgage  was  entered  into 
under  undue  influence  the  Court  could  not  decree  redemption  before  eipiry 
of  the  period  of  40  years  agreed  upon,  even  if  the  terms  of  the  mortgage 
■were  unconscionable. 

124  P.  R.  1918  {P.  C.)  (1),  referred  to. 

Seeond  Appeal  from  the  decree  of  J.  A.  Ferguson,  Esquiret 
District  Judge,  Jhang  at  iSargoJha,  dated  the  lOth  May  I9i5. 

Nanak  Chand,  for  Appellants. 

Bahadur  Chand,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  bj — 

\$t  Feb,  19i9.  ilARTiNEAU,  J. — The  plaintiffs    have   sued   for    redemption 

of  land  which  was  mortgaged  for  Rs,  2,50)  to  Bawa  Shamsher 
Nath,  of  whom  the  defendant  is  a  chela,  in  1*^81.  The  deed 
recites  that  the  mortgage  is  for  a  period  of  4  J  j^ears,  and  that 
on  lis.  1,000  out  of  the  mortgage -mouej  interest  will  be  pay- 
able at  the  rate  of  two  per  cent,  per  mensem.  The  plaintiiis 
alleged  that  the  terms  of  the  mortgage  had  been  entered  in 
the  deed  in  consequence  of  undue  iutlaance  exercised  by  the 
mortgagee.  Their  suit  has  been  dismissed,  the  Courts  below 
coucurriug  in  holding  that  undue  influence  has  not  been 
proved  and  that  the  suit  is  premature.  Tke  plaintiffs  have 
filed  a  second  appeal  in  this  Court,  and  it  is  contended  on 
their  behalf  that  the  terms  of  the  mortgage-deed  are  uncon- 
scionable and  that  the  stipulation  that  the  land  could  not  bo 
redeemed  for  40  years  should  not  be  held  binding. 

Assuming,  however,  that  the  terms  are  unconscionable  this 
fact  alone  will  not  entitle  the  plaintiffs  to  avoid  the  contract 
and  sue  for  redemption  before  the  expiry  of  the  period  entered 
in  the  deed.  Kquitable  considerations  will  not  avail  them,  as 
is  clear  from  the  recent  ruling  of  the  Privy  Council  reported 
in  124  P.  .B.  1918  (1),  but  in  ordjr  to  succeed  they  have  to 
prove  that  the  contract  was  entered  into  uuder  undue  influence. 
As  this  has  not  been  proved  their  case  fails,  the  suit  being 
clearly  premature. 

Wo  express  no  opinion  as  to  whether  in  a  suit  fur  rudemp* 
tion  brought  after  the  expiry  of  the  period  of  40  yotrs  the 
plaintiffs  would  be  entitled  to  a  reduction  iu  the  amount  of 
interest  on  the  ground  that  the  equity  of  redemption  lias  been 
clogged. 

We  dismiss  the  appeal  with  costs. 

Appeal  dismiaed. 


(1)  121  P.  R,  I9ia  (P.  C.)  iBalla  Mai  v.  Mad  Hhah), 
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No.  95. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr. 

Justice  LeRossignol. 

SUBA— (Plaintiff)— APPELLANT, 

Vert  us 

KUTBA  AND  GUJJAR  KHAN— (DEmD*j?Ts)— 

RESPONDENTS. 

Civil  Appeal  No.  1772  of  1916. 

Punjab  Tenancy  Act,  XVI  of  18S7,  sections  53  and  55~-Sale  of  occvu- 
yancy  rights  under  section  5  to  landlord — suit  by  nephew  of  vendor  for 
declaration  that  he  is  entitled  to  retain  possession  as  mortgagee  and tfiat  sale 
it  fictitious  and  also  for  prc-er,iption. 

One  K,  an  occupancy  tenant  under  section  5,  eold  his  occupancy  rights 
to  hie  landlord  and  a  nephew  of  K.  brought  the  present  suit  for  &  declara- 
tion that  he  is  entitled  to  retain  possession  of  the  area  sold  as  mortgagee  and, 
failing  this,  he  asks  for  a  declaration  that  the  sale  is  fictitious  and  without 
consideration  and  shall  not  aSect  his  reversionary  rights,  and  as  a  final 
alternative  that  ho  should  be  allowed  to  pre-empt  the  land  sold. 

Held,  that  ihe  plaintiff,  an  occupancy  tenant,  had  no  locus  standi  to 
challenge  the  sale  to  the  landlord  and  also  that  he  could  not  succesefully 
maintain  a  suit  to  pre-empt  on  such  a  sale. 

Eeld,  hoicevcr,  that  notvdlb standing  the  provisions  of  sections  53  and  56 
of  the  Punjab  Tenancy  Act,  if  plaintiS  had  alone  paid  oil  an  old  standing 
mortgage  by  himself,  K.  and  K.'s  father,  he  would  be  entitled  to  retain 
possession  of  K.'s  and  K.'s  father's  share  of  the  mortgaged  area  until  his 
mortgagee  rights  had  been  satisfied,  as  the  landlord  must  be  taken  to  have 
given  bis  acquiescence  to  such  a  mortgage. 

Second  Appeal  from  the  decree  of  \V.  de  M.  Malan,  Esquire, 
District  Judge,  Julluiidur,  dated  the  iird  May  1916. 
Shamir  Chand,  for  Appellant. 
Fakir  Chand,  for  Respondents. 
The  judguient  of  the  Coui't  was  delivered  by — 

LeKossiqnol,  J.— One  Katba,  an  ocoapancy  tenant,  haa  3rd  Feb  191'^. 
sold  his  occupancy  rights  in  61  Ajana^- of  land  to  his  landlord, 
and  the  plaintiff,  who  is  the  nephev/  of  the  vendor,  has  brought 
this  suit  for  a  declaration  that  he  is  entitled  to  retain  posses- 
sion of  the  area  sold  as  mortgagee  and  failing  to  obtain  that 
relief  he  asks  for  a  declaration  that  as  the  sale  ia  fictitious  and 
without  consideration  it  shall  not  affect  his  reversionary  rights, 
and  as  a  final  alternative  he  asks  to  be  allowed  to  pre-empt  the 
land  sold- 

Appellant's  counsel  before  us  admits  that  in  regard  to  tha 
two  latter  reliefs  the  case  is  covered  by  authority  and  that 
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the  plaintiff,  an  occupancy  tenant,  cannot  challenge  the  sale 
to  the  landlord  and  eannok  successfully  maintaiu  a  suit  to  pre- 
empt on  such  a  sale.  With  regard  to  the  first  relief  claimed, 
however,  the  District  Judge  has  not  come  to  any  finding  of 
fact,  and  on  the  material  on  tha  record  before  us  we  are  uuable 
to  arrive  at  any  conclusion  on  the  facts  involved  in  the  case. 
The  learned  District  Judge  has  disposed  of  this  point  by  re- 
marking that  even  if  such  a  mortgige  did  exist  it  would  be  a 
nullity,  and  for  this  position  he  relies  on  section  53  and  section 
56  of  the  Tenancy  Act.  We  are,  however,  unable  to  concur  in 
this  view,  for  if,  as  the  plaintiff  alleges,  there  was  an  old 
standing  mortgage  by  himself,  by  Kutba,  vendor,  and  by  the 
vendor's  father  which  the  plaintiff  alone  redeemed  then  we 
hold  tbat  in  respect  of  tlio  occupancy  land  included  in  the 
mortgage  which  belonged  to  Kutba  and  Kutba's  father,  the 
plaintiff  stands  in  the  shoes  of  the  original  mortgagee  and 
that  the  vendee  in  purchasing  from  Kutba  takes  what  Kutba 
has  to  sell  subject  to  the  mortgagee  rights.  From  this  it 
follows  that  it  must  be  ascertained  whether  the  p'aintiff 
redeemed  the  share  of  Kutba  and  Kutba's  father  with  'his  own 
moneys  and  what  amount  he  paid.  If  it  bo  found  that  h^ 
did  redeem  Kutba's  and  Kutbi's  father's  share  of  the  mortgaged 
area,  he  is  entitled  to  possession  of  that  a'  ea  until  his  mort- 
gagee lights  have  been  satisfied.  Had  Kutba  effected  a  recent 
mortgage  in  favour  of  the  plaintiff,  the  landlord  vendee  could 
have  claimed  to  ignore  it,  but  the  case  is  not  the  same  when 
one  of  the  mortgagors  redeem  a  mortgage  to  which  the  land- 
lord must  be  taken  to  have  given  his  acquiescence. 

For  these  reasons  whilst  agreeing  that  the  pliintiff  is 
entitled  to  no  relief  regarding  the  invalidity  of  the  sale  or  on 
the  score  of  pre-emption,  we  accept  the  appeal  on  the  remain* 
iug  point  and  remand  the  case  to  the  District  Judge  for  a 
finding  on  the  facts  alleged  regarding  redemption  of  the  mort- 
gages by  the  plaintiff  and  a  decision  in  the  light  of  the  above 
remarks  according  to  the  facts  found.  Costs  to  follow  the 
event. 

Appeal  accepted. 
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No.  96. 

Before  Hon.  Mr.  Justice  Shadi  Ld  ami  Hon.  Mr. 

Justice  Martineau. 

MIRZA  AND  SARDAR— (Plaintiffs)— APPELLANTS, 

Vei'sus 
KAHAN  SINGH-(Defendakt)— RESPONDENT. 
•      Civil  Appeal  No.  2127  of  1915. 

Abandonment— presumption  that  a  landowner  who  has  abandoned  the 
ichole  of  his  holding  lias  also  abandoned  his  rights  in  /Ae  sharailat. 

8.,  a  landowner,  left  his  nllage  previous  to  1884  when  he  died  and  the 
defendant's  adoptive  father  got  possession  of  his  proprietary  holding.  A 
suit  by  S's  sons  in  1903  for  recovery  of  the  land  was  dismissed  for  default 
and  a  suit  brought  after  their  deaths  by  the  present  plaintiffs,  their  heirs, 
in  1912  was  also  dismissed,  the  defendant  being  found  to  have  acquired  a 
title  by  adverse  possession.  The  plaintiffs  then  brought  the  present  suit 
for  a  declaration  of  their  right  to  the  share  in  the  shamilat  deh. 

Eeld,  that  the  fact  of  the  plaintiffs'  ancestors  having  given  up  the  whole 
of  their  holding  and  quitted  the  village  for  good  showed  that  they  abandoned 
all  the  rights  they  had  in  the  village  including  rights  in  the  shamilat. 

9  P.  L.  R.  1907  (1),  referred  to. 
Second  Appeal  from  the  decree  of  B.  H.  Bird,  Esqnire,  District 
Judge,  G'ljranwala,  dated  the  2Qth  May  1915. 

Badr-ud-Uia  Karesbi,  for  Appellants 
Nanak  Cbaud,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by— ■ 

Martineau,  J. — Sabibzada,  a  landowner  of  Miauwal,  left  lith  Feb.  1919. 
bis  village  a  few  years  before  ItSi,  when  he  died,  and  the 
defendant's  adoptive  father  got  po^sessioa  of  his  proprietary 
holding.  A  suit  brought  by  SabibzaJa'a  sons  Khanu  aud  Jalla 
in  1903  to  recover  the  1  lud  was  dismissed  for  default,  and  a 
suit  brought  after  their  deaths  by  the  present  plaintiffs,  the 
heirs  of  Khanu  and  Jallu,  iu  1912  was  also  dismissed,  the 
defendant  being  found  to  have  acquired  a  title  to  the  land  by 
adverse  possession. 

In  the  present  case  the  plaintiffs  sue  for  a  declaration  of 
their  right  to  the  shai'e  which  Khanu  and  Jallu  would  have 
had  in  the  shamilat  deh,  amounting  to  633  kanals'. 

The  Subox'dinate  Judge  held  that  the  plaintiffs  had  not 
lost  their  rights  in  the  shamilat,  and  that  the  claim  was  within 
time,  and  gave  them  a  decree,  but  the  District  Judge  on  appeal 
has  dismissed  the  suit,  being  of  opinion  that  Khanu  and  Jallu, 
having  abandoned  their  proprietary  holding,  had  no  rights  in 
the  shamilat.     The  plaintiffs  have  appealed  to  this  Court. 

(1)  9  P.  L  B.  mi  (.Jalal  v.  Beli  Ram). 
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There  is,  as  the  learned  District  Judge  observes,  no  report- 
ed case  exactly  on  all  fears  with  the  present  one.  In  9  P.  L.  R. 
1907  (I),  to  which  he  has  referred,  the  original  owner  of 
the  holding  had  been  deprived  of  it  in  pre- British  times,  when 
rights  in  shamilat  were  practically  non-existent,  whereas  in 
the  present  case  Sahibzaia  abandoned  his  land  in  1881  or 
thereabouts. 

The  question  is  whether  Sahibzada  or  his  sons  abandoned 
their  rights  in  the  shamilat.  There  is  no  explicit  6ndiug  of 
the  learned  District  Judge  on  this  point,  but  we  think  that  it 
is  only  reasonable  to  conclude  that  there  was  such  an  aban- 
donment, otherwise  Sahibzada  and  his  sons  would  have  re- 
tained at  least  a  portion  of  their  proprietary  holdinsr.  Their 
giving  up  the  whole  of  that  holding  and  quitting  the  village 
for  good  shows  that  they  abandoned  all  the  rights  they  had  in 
the  villase,  including  rights  iii  the  shamilat. 

Having  once  abandoned  their  rights  in  the  shamilat  can 
they  or  their  heirs,  the  plaintiffs,  now  assert  their  claim  to 
them  ?  The  trial  Court  has  been  at  pains  to  show  that  that 
portion  of  the  s^ami7ii  which  is  in  the  defendant's  possession 
and  for  which  he  p  lys  the  revenue  is  not  identical  with  that 
which  was  held  by  Khauu  and  Jallu,  but  this  fact  is  not 
material.  The  case  relates  not  to  property  of  which  Khanu 
and  Jallu  were  the  sole  owners,  but  to  their  undivided  share 
inland  which  belonged  jointly  to  the  proprietors  of  the  village. 
On  the  abandonment  by  Khanu  and  Jalla  or  their  father  of 
their  share  in  the  shamilat  that  share  must  be  deemed  to  have 
passed  into  the  possession  of  the  co-sharers,  and  that  being  so 
the  plaintiffs  have  lost  their  right  to  it.  The  claim  therefore 
fails  and  we  dismiss  the  appeal  with  costs- 

Appeal  dismissed. 


No.  97 

Before  Hon.  Mr.  Justice  Sho/li  Lai  and  Hon,  Mr.  Justice 

LeRotisignol. 

HAZURA  SINGH— (Defendant)— APPELLANT, 

Versus 

SUNDAR  SINGH  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  937  of  1917. 

Land  Acquisition  Act,   I  of   1894,   sections   18,   30,   32,    33    and  54— 

decisi'm  (m  reference  to  Court  tmder  section  'iO—wh^lhcr  appealable— differ- 

enct  between  reference    to  Court  under  sections  18   and  30  pointed  out— 

investment  of  compensation  under  section  33.  

(1)  9  P.  L,  R.  1907  {Jalal  v.  Deli  Ram). 
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A  portion  of  the  land  taken  up  was  the  property  of  Musaammat  P.,  a 
Jat  widow,  who  had  made  a  gift  of  it  to  H.  S.,  the  present  appellant.  The 
Acquisition  Officer  made  his  award  on  15th  June  1916  in  favour  of  H.  S. 
An  application  dated  Sth  May  1916  had  been  made  by  S.,  one  of  the  widow's 
reversioners,  to  the  effect  that  H-  S.  was  not  entitled  to  the  compensation 
money  which  was  rejected.  Upon  a  second  application  by  S.  the  Acquisition 
Officer  by  order  of  11th  August  1916  made  a  reference  to  the  District  Court 
under  section  30  of  the  Land  Acquisition  Act.  The  District  Judge  held 
that  H.  S.  had  no  better  title  in  the  land  acquired  than  the  widow  and 
consequently  was  entitled  during  the  life  time  of  the  widow  only  to  interest 
on  the  compensation  money  and  directed  that  the  compensation  money  be 
held  in  deposit  and  invested  and  the  interest  thereof  paid  to  H.  S. 

Eeld,  that  the  decision  of  a  Court  under  a  reference  made  under  section 
30  of  the  Land  Acquisition  Act  is  a  portion  of  an  award  and  as  such  appeal- 
able under  section  54  of  the  Act. 

Eeld  also,  that  a  reference  under  section  30  is  made  solely  on  the  ques- 
tion of  title  by  the  Acquisition  Officer  of  his  own  motion  whilst  the  reference 
under  section  18  is  made  on  the  application  of  persons  interested  in  the 
compensation  money  and  hence  the  reference  in  this  case  must  be  regarded 
as  one  made  under  section  18. 

Held,  further,  that  the  case  was  governed  by  sections  31  (2)  and  33  of 
the  Act  and  not  by  section  32. 

Miscellaneous  First  Appeal  from  the  order  of  W.  de  M.  Malan, 
Esquire,  District  Judge,  JuUundur,  dated  the  Ihth  March  1917. 

Badr-ud-Din  and  Faqir  Chand,  for  Appellant. 

Dalip  Singh,  for  Respondenta. 

The  judgment  of  the  Court  was  delivered  by — 

LeRossiqnol,  J. — This  appeal  arises  out  of  proceedinfja  17^^  Feb.  1919. 
taken  by  Government  under  the  Land  Acquisition  Act,  I  of 
1894.  A  portion  of  the  land  taken  up  was  the  property  of 
Mu.s.sammat  Partapi,  a  Jat  widow,  who  had  made  a  gift  of  it  to 
Hazura  Singh,  the  present  appellant.  The  Acquisition  OflScer 
made  his  award  on  the  15th  Jane  1916  in  favour  of  Hazura 
Singh.  An  application  dated  the  Sth  May  1916  by  Snndar, 
one  of  the  widow's  reversioners,  to  the  effect  that  Hazura 
.Singh  was  not  entitled  to  the  compensation  money,  the  Ac- 
quisition Officer  rejected,  whereupon  Sundar  put  in  a  similar 
application  to  the  Deputy  Commissioner  who  rejected  it  but 
directed  Sundar  to  make  a  further  application  to  the  Acquisition 
Officer.  Upon  that  second  appliontion  the  Acquisition  Officer 
by  order  of  the  11th  August  1916  made  a  reference  to 
the  t)istrict  Court  which  he  considered  to  be  a  reference  under 
section  30  of  the  Land  Acquisition  Act.  The  District  Judge 
taking  action  on  that  reference  has  held  that  Hazura  had  no 
better  title  in  the  land  acquired  than  the  widow  and  conse- 
quently was   entitled  during   the  life-time  of  the  widow    only 
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to  interest  on  the  compensation  money  and  he  has  directed 
that  the  compensation  money  be  held  in  deposit  and  invested 
and  the  interest  thereof  be  paid  to  Hazura  Singh. 

Haznra  Singh  appeals  and  the  grounds  urged  before  us 
are  that  the  reference  by  the  Acquisition  Officer  was  irregular 
inasmuch  as  no  reference  could  have  been  made  under  section 
30  but  under  seetiou  18  ;  that  the  order  made  by  the  District  / 
Judge  is  wi  ong  inasmuch  as  he  should  have  directed  that  the 
money  should  be  invested  in  the  purchase  of  land  ;  that  inas- 
much as  a  widow  can  sell  land  for  necessity  the  compensation 
should  have  been  paid  to  the  appellant  ;  and  finally,  that 
the  respondent,  Sundar,  is  not  the  only  reversioner  and  as  his 
was  the  only  application  made  within  time  to  the  Land 
Acquisition  Officer  only  his  share  of  the  compensation  money 
should  have  been  wihtheld  from  the  appellant. 

For  the  respondent  it  is  contended  that  inasmuoh  as  the 
referencce  to  the  Court  was  made  under  section  30  of  the 
Act  no  appeal  lies. 

In  our  opinion  the  contentions  of  neither  side  can  be 
upheld.  To  dispose  first  of  the  respondent's  contention,  we 
hold  that  the  decision  of  a  Court  given  under  a  reference  made 
under  section  30  of  the  Act  is  a  portion  of  an  award  and  con- 
sequently an  appeal  lies  against  it  under  section  54  of  the 
Act.  In  fact  we  draw  no  distinction  between  a  reference  made 
under  section  18  of  the  Act  and  one  made  under  section  30 
except  this  that  the  reference  under  section  30  is  made  solely 
on  the  question  of  title  by  the  Acquisition  Officer  of  his  own 
motion  whilst  the  reference  under  section  18  is  made  on  the 
application  of  persons  interested  in  the  compensation  money 
and  not  by  the  acquiring  officer  on  his  own  motion. 

The  first  order  passed  by  the  Acquisition  Officer  on 
Sundar's  second  petition  to  him  was  that  a  reference  would 
have  to  be  made  under  section  18  of  the  Act  but  in  his  final 
order  of  the  I'th  August  1916  ho  purported  to  make  the 
reference  under  section  3  )  but  inasmuch  as  his  reference  was 
made  clearlj  on  the  application  of  an  objector  the  reference 
must  be  regarded  as  oue  made  under  section  IS  of  the  Act, 

On  the  merits  we  see  no  reason  whatever  to  interfere. 
The  appellant  has  referred  to  section  32  of  the  Act  but  the 
case  is  really  governed  by  section  31-  (2)  and  section  33  of  the 
Act.  Frima  facte  the  gift  by  the  widow  to  appellant  was 
invalid  and    the   compensation    money    for   the    land   remains 
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impressed  with  the  character  of  the  land  and  inasmuch  as 
Hazara  Singh's  title  to  the  land  is  in  doubt  so  also  is  his  title 
to  the  compensation  money  so  far  as  the  principal  at  any  rata 
is  concerned.  Indeed  we  are  informei  tha^;  a  declaratory 
decree  has  been  obtained  by  reversioners  to  the  effect  that  the 
gift  by  the  widow  to  Bazura  Sin^h  shall  not  affect  their 
reversionary  rights  and  inasmuch  as  such  a  decree  obtained  by 
one  reversioner  i.s  available  for  the  protection  of  the  rights  of 
other  reversioners  the  objection  of  Sandar  Singh  protects  the 
whole  property. 

For   thei^e   reasons    we     see   no   iea.son    to    interfere   and 
dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  98. 

Before  Hon.  Mr.  Justice  Scott- Sraith  and  Hon.  Mr. 

Ju-^tirp  Wilherforce, 

JAHANA  AND  DULA-(Plaistiff.s)— APPELLANTS, 

Versus 
WALT  ANi)  0THERS-(Defendant8)— RESPONDENTS. 
Civil  Appeal  No.  1522  of  1915. 

Indian  Limitation  Act,  IX  of  1908,  article  120— suit  for  declaration 
that  plaintiffs  are  entitled  to  shares  in  land  according  to  cliundawand  and 
not  according  to  pagwandas  shewn  in  Revenue  records  —new  cause  of  action 
where  defendants  had  apjilicd  for  partition— Custom — succession — Gondals 
o/tahsils  Bhera  and  Sargodha —chnndavf and  or  pagwand— ouua  probaadi— 
Wajibul-arz. 

The  plaintiffs,  the  son  and  grandson  of  one  M.,  sued  for  a  declaration 
to  the  effect  that  they  are  entitled  to  shares  in  M's.  land  according  to 
chundawand  rule  and  not  according  to  pagwand  rule  as  erroneously  entered 
in  the  Revenue  records.  They  alleged  that  they  became  aware  of  these 
wrong  entries  in  April  1914  when  two  of  the  defendants  applied  for  partition 
and  they  brought  their  present  suit  in  May  of  the  same  year. 

Held,  that  although  the  plaiotifi's  right  to  sue  for  a  declaration  in 
regard  to  the  settlement  entries  accrued  many  years  ago  and  had  become 
time-barred,  a  new  cause  of  action  accrued  to  them  when  the  defendants 
applied  for  partition  and  the  suit  was  consequently  in  time,  vide  article  120 
of  the  Limitation  Act. 

/.  L.  R.  36  All.  492  (1),  140  P.  R,  1907  (2)  and  7  Indian  Cases  528  (3), 
referred  to. 

/.  L.  R.  31  All.  9  (4)  distinguished. 

(1)  (1914)  7.  L.  R.  36  All.  492  {Allah  Jilai  v.  Umrao  Husain), 
(2j  140  F.R.  1907  {Hakim  Singh  v.  Wai-yaman). 
(3J  (1910)  7  Indian  Cases  528  {Khem  Singh  v.  Kesar  Singh), 
(4)  U908)  /.  L.  R.  31  All,  9  {Akbar  Khan  v.  Turaban). 
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Held  also,  that  plaintifl's,  on  whom  the  onus  lay,  had  failed  to  prove 
that  Gondals  of  tahsils  Bhera  and  Sargodha  follow  the  rule  of  chundawand. 

Rattigan's  Customary  Law,  article  7  and  Wilson's  Tribal  Custom  in  the 
Shabpur  District,  pp.  6,  42  and  43,  referred  to— also  the  Wajih-ul-arz  of 
mmua  Jahanpur. 

First  Appeal  from  the  decree  of  Baba  Mihan  Singh  Bedi,  Suh' 
ordinate  Judge,  1*/  class,  Sargodha,  dated  the  26lh  Fehruary  1915. 
Dnni  Chand,  for  Appellants. 
Nnnak  Chand,  for  Respondents. 
Tlie  judgment  of  the  Court  was  delivered  by  — 

18th  F$h.  1919.  Scott-Smith,  .J.— The  parties  to  this  litigation  are   as   will 

appear  from  the  subjoined  pedigree  table  the  descendants  of 
Mehra  by  his  two  wives,  Mussaramat  Bhagbhari  and  Massara- 
mat  Ghulam  Bibi. 

MUSSAMMAT  BHAG  BHARI  =  ilEHRA  =  MU8SAiIMAT  GHULAM  BIIJI 
I 

r  \     ^  1 

Jahana,  Jallu.  Karm  All, 

plaintiff.  |  defendant  9. 

Daula, 

plaintiff. 


r  i  \  1 

Wali,  Muhammad,  Ah  Mali, 

defendant  1.         defendant  2. 

r \  ^ 

Mughli,  Pathani,  Oahna. 

defendant  3.  defendant  4. 

J 


r \  ^ 

Tabu,  Taja,  Murad, 

defendant  G  defendant  7.  defendant  8. 

They  own  land  as  follows: — 

(/J)  417|  kanals  at  village  Jahanpur,  tahsil  Bhera- 

(J5)  846i  kannls  of  land  at  village  Mari,  tahsil  Sargodha. 

(0)    1,337|  kanals  also  at  village  Mari, 

On  the  death  of  Mehra  the  lands  A  and  B  were  entered  in  the 
names  of  his  seven  sons  in  equal  shares.  Latid  C  came  to 
the  family  upon  a  partition  of  the  shamilat,  the  date  of  which 
is  not  mentioned.  Plaintiffs  say  that  they  follow  the  custom 
of  chundawand  and  that  their  f<hare  and  that  of  Knrm  All  who  is 
pro  forma  defendant  is  one-half  in  plots  A  and  H  and  not 
three-sevenths  as  entered  in  the  revenue  records.  In  regard 
to  plot  C  the  allegation  is  that  plaintiffs  and  Karm  Ali 
aoqaired  it  by  reason  of  the  fact  that  they  alone  paid  tirni    dues 
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in  village  Mari.  The  plaintiffs  in  paragraph  7  of  their  plaint 
stated  that  on  an  application  for  partition  of  the  land  made  by 
Wali  and  Muhammad,  they  came  to  know  of  the  wrong  entry 
iu  the  papers  and  therefore  they  brought  the  present  suit  as 
leirards  plots  A  and  B.  The  partition  record  has  not  been 
sent  for,  but  it  appears  from  the  statement  of  Muhammad, 
defendant,  at  page  02  of  the  paper  book  that  an  application  for 
partition  whs  filed  iu  Bisakh,  I'.e ,  Apvil  1914.  The  present 
suit  was  institnted  ou  the  29th  May  191-i. 

The  lower  Court  dismissed  the  suit  as  to  plots  A  and  B 
holding  thnt  it  was  bai-red  by  time  and  as  to  plot  C  holding 
that  plaintiifs  had  not  proved  their  exclusive  proprietary  right 
thereto.  The  plaintiffs  have  appealed  to  this  Court  and  we 
have  heard  argamenta  on  their  behalf  by  Mr.  Duni  Chand, 
Advocate. 

We  shall  first  deal  with  the  question  of  limitation.  The 
lower  Court  based  its  decision  on  J.  L.  R.  XXXI  All.  9  (1). 
Mr.  Hani  Chand  relies  upon  the  following  rulings : — I.  L.  B. 
XXXVI  AIL  page  492  (2),  140  P.  B.  1907  (3)  and  VII  Indian 
Gases  528  (4).  The  authorities  in  question  appear  to  support 
the  view  that  the  p.-esent  suit  is  not  barred  by  time. 

In  140  !\  B.  1907  it  was  held  that  a  suir,  for  a  declaration 
of  his  title  to  immoveable  property  by  a  person  in  possessi<m 
as  proprietor  is  not  bari-ed  if  brought  within  six  years  from 
the  time  when  the  defendant  attempts  to  oust  him  fi*om  the 
lani  although  a  right  to  sue  the  defendant  who  had  been 
recorded  as  owner  of  the  property  in  the  Settlement  Kecord 
had  already  accrued  and  become  baire'l. 

Now,  applying  this  rule  to  the  facts  of  the  present  case  it 
is  quite  clear  that  the  plaintiffs' right  to  sue  for  a  declaration 
in  regard  to  the  Settlement  entries  accrued  many  years  ago 
and  had  become  time- barred,  but  a  new  cause  of  action  accrued 
to  them  when  the  defendants  applied  for  partition  and  attempt- 
ed to  take  advantage  of  the  entry  in  their  favour.  The  case 
iu  VII  Indian  Cases  528  was  very  similar  to  the  present  one. 
The  facts  are  as  follows ;  — 

*'  In  1882,  plaintiffs  and  defendants  were  recorded  oWnets 
"  of  their  joint  holding  in  the  proportion  of  3/7ths  and  4/7tbB 
"  shares,  respectively.     In  1 885-86,  for  ^ome  unknown   reason, 

(1)  i  1908)  I.  L.  R.  31 .1^/.  9  ( Akbn,^  Khav  v,  Turaban). 

(2)  a914)7.  L.  R.  36  All.  4d2  (AUshJilai  v.  Umrao  Bus'ain). 

(3)  140  P.  R.  1907  (Hakim  Singh  v.  WaryavianX 

(4)  (1910)  7  Indian  Cast^  528  (Khem  Singhv,  Kesar  Singh), 
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"  plaintiffs  were  recorded  aa  owners  of  l/3rd.  In  IS9I,  one  of 
"  the  co-sharers  complained  against  the  correctness  of  the 
"  entry  but  without  success. 

"  The  incorrect  entry  was  repeated  in  the  present  settle* 
"  nient.  In  1906,  defendant  applied  for  pirtition  on  the 
"  strength  of  the  entry  of  1891  and  plaintifEs  sued  to  obtain  a 
"  declaration  that  they  were  entitled  to  3/7th8  share  as  reoord- 
"ed  in  J  889. 

*•  It  was  held,  that  the  plaintiff's  suit  was  within  time  and 
"  was  governed  by  article  120  and  not  by  article  96  of  the 
"  Indian  Limitation  Act,  XV  of  1877,  and  that  a  fresh  cause  of 
"  action  accrued  to  them  in  1906." 

The  case  was  decided  by  a  Division  Bench  of  this  Court 
which  followed  l-iO  P.  It.  1907  (1)  and  distinguishei  /.  L.  B. 
XXXI  All, -page  9  (2). 

We,  therefore,  are  of  opinion  that  the  plaintiffs'  suit  for  a 
declaration  in  regard  to  plots  A  and  B  was  not  barred  by 
time. 

The  lower  Court  has  not  come  to  atiy  decision  on  the 
merits,  namely,  whether  plaintiffs  are  entitled  to  2/3rd8  of 
one-half  of  plots  A.  and  B  or  only  to  2/f'ths  as  recorded  in  the 
revenue  i-ecords.  We  have,  therefore,  examined  the  evidence 
on  the  record  foi'  ourselves  and  proceed  to  decide  the  point- 

The  question  is  whether  the  parties  follow  the  rule  of 
chundawand  or  th»t  of  pagioand.  Now,  ordinarily  sons  whether 
by  the  same  or  different  wives  share  equally  (see  article  7  of 
Rattigan's  Digest  of  Customary  Law)  and  the  oiiiis  theiefore 
lies  apon  the  plaintifEs  to  prove  that  they  follow  the  rule  of 
chundawand.  The  question  is  discussed  in  the  General  Code 
of  Tribal  Custom  in  the  Shahpur  District  by  Wilson  at  page  6. 
The  author  says  that  all  the  sons  take  equal  shares  without 
regard  to  the  number  or  tribe  of  the  mothers.  At  page  4tl 
will  be  found  the  answer  of  the  tribes  as  to  whether  sous 
succeed  equally  or  whether  regard  is  paid  to  uterine  descent. 
All  the  tribes  rei)lied  that  no  such  regard  is  paid  and  that  all 
legitimate  sons,  whether  by  the  same  or  different  mothers, 
take  equal  shares.  In  a  note  at  page  43  the  author  says  many 
instances  were  given  in  which  sons  by  different  mothers  share 
equally  (pa'jwand)  and  the  only  instances  in  which  the  sons 
ahai'ed    according   to    the    number    of   mothers    {chundawand) 


(1)  140  i".  R.  l'J07  (Eakim  Sinyk  v.  Waryaiiian). 

(2)  (liK)8)  ;.  L  «.  31  All.  y  [AkharKhan  v.  Turaban), 
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were  a  few  among  the  Khokhars  in  which  the  father  made  the 
division  in  his  life-tirne  and  one  amonsr  the  Hindus.  The 
pagwand  rule  ip,  he  says,  practically  universal  throughout 
the  district.  Under  these  circumstances  the  onus  lay  very 
heavily  upon  the  plaintiffs  to  prove  that  they  followed  the 
oastom  of  chundawand. 

Counsel  refers  to  the  agreement  of  the  proprietors  of 
Mauza  Jahanpur  printed  at  page  3  of  the  paper  book.  This 
agreement  appears  in  the  Settlement  papers  of  1857.  The 
proprietors  agreed  that  the  division  of  heritage  should  take 
place  according  to  the  number  of  wives  and  not  according  to 
the  numb-^r  of  sons.  In  spite  of  this  not  a  single  instance  has 
been  cited  from  Jahanpur  village  in  which  the  sons  of  a  pro- 
prietor inherited  according  to  the  rule  in  question.  The  agree- 
ment would,  therefore,  seem  to  have  never  been  acted  upon. 

Counsel  has  refen'ed  to  the  oral  evidence  of  the  plaintiff's 
witnesses  to  the  effect  that  Gondals  to  which  tribe  the  parties 
belong  follow  the  rule  of  chundawand  The  only  instance, 
however,  cited  was  one  from  the  village  of  Kliau  Muhamtnad- 
wala  which  is  said  to  be  half  a  mile  from  Jahanpur.  The  defen- 
dants' witnesses  on  the  other  hand  say  that  the  rule  of  inheri- 
tance is  pagivand. 

Counsel  has  also  referred  to  an  entry  in  a  former  pat« 
wari's  diary  which  is  printed  at  pagg  56  of  the  paper  book. 
The  patwari  who  made  this  entry  has  not  been  produced  as  a 
witness  and  we  are,  therefore,  unable  to  regard  it  as  proved  or 
of  any  weight  at  all 

W©  consider  that  the  plaintiffs  have  absolutely  failed  to 
discharge  the  heavy  onus  which  lay  upon  them.  The  faot 
that  upon  the  death  of  Mehra  all  his  sons  were  entered  as 
infceriting  equally  in  both  the  villages  is  a  very  strong  proof 
that  they  follow  the  custom  of  pagwmd  Added  to  this  is  the 
fact  that  in  the  subsequent  settlements  no  applioati'>n  was 
made  to  have  the  entries  changed. 

lii  rega.id  to  plot  C  the  ooubention  so  far  as  we  under- 
stand  it  is  that  the  plaintiffs  and  Karm  AH  hare  all  along 
lived  in  mauza  Mari.  and  cultivated  the  land  there  and  paid  the 
ttrni  dues  for  grazing  their  cattle  on  the  shamilat,  whereas 
the  other  defendants  have  lived  in  mau2<2  Jahanpur  and  have 
not  paid  tirni  dues  in  vtauza  Mari.  Ifc  is,  however,  not  clear 
whetber  defendants  1  to  8  have  paid  ttrnt  in  mauza  Mari  or 
not.     There   is  absolutely  no  doouraentary    evidence   on   the 
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record  to  prove  that  this  plot  of  land  was  allott'^d  to  the 
plaintiffs  and  defendant  9  ou  the  partition  of  the  shamilat  as 
stated  in  paragraph  8  of  the  plaint.  The  fact  that  it  was 
entered  in  the  names  of  the  descendants  of  Mehra  shews  on 
the  contrary  that  it  was  allotted  to  them.  Plaintiffs  have 
failed  to  shew  that  they  and  defendant  9  are  exclusively 
entitled  to  this  plot  of  Innd,  nor  have  they  proved  that  there 
is  any  custom  by  which  if  they  and  defendant  9  alone  had 
paid  tirni  dues  the  land  would  have  been  theirs  by  ri^jht  to  the 
exclusion  of  defendants  I  to  8.  The  appeal,  therefore,  fails 
and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  99. 

Before  Hon.  Mr.  Justice  Shadi  Lai  oiid  Hon.  Mr.  Jusiicc 
LeRossignol. 
ZAFAR  ALI—CPx-AiKTiFFj— APPELLANT, 
Versius 

KISHEN  CHAND  AND  OTHERS— (.Defendants)— 
RESPONUENTS. 

Civil  Appeal  No.  163-t  of  1917. 

Religious  Endowment—whether  Mutwalli  can  grant  a  permanent  lease — 
Muhammadan  Law  —  Limitation /or  suit  by  subsequent  Muiwalli  to  recover 
property  so  leased— Indian  Limitation  Act,  IX  of  1908,  aHicle  134. 

A  former  Mutwalli  of  VVazir  Khan's  mosque  granted  a  permanent  lease 
some  time  prior  to  18G6  of  a  site  belonging  to  the  mosque  for  building 
purposes  to  the  ancestor  of  defendant,  and  the  latter  and  bis  predecessors 
had  been  paying  a  unifoim  yearly  rent  of  12  annas.  The  present,  ilutwalli 
Bome  50  years  later  brought  the  present  Buil  to  recover  the  site. 

Held,  that  according  to  Muhammadan  law  the  trustee  of  a  religious 
endowment  cannot  grant  a  lease  of  agricultural  land  for  a  period  exceeding 
3  years  and  of  other  property  for  a  period  exceeding  one  year  and  that  conso* 
quently  the  lease  in  perpetuity  at  a  fixed  rent  found  to  exist  In  thib  case  w&e 
invalid. 

5  W.R,  158(1),  referred  to. 

Ilcldt  however,  that  the  word  "  transfer  "  in  article  134  of  the  Limitation 
Act  of  1908  is  wide  enough  to  include  a  lease  in  perpetuity  and  that  the 
present  suit  was  coasequently  barred  by  time  under  that  article. 

/.  L,  R.  43  Cal.  34  (2)  and  /.  L.  R.  40  Mad.  745  (3),  reforroi  to. 

(1)  11866)  6  IV.  K.  ]5S(Slioojat  Ali  v.  Zumeerooddeen'^. 
(2;  (10i5;  /.  L.  R.  4;<  Cal  34  (Uaweswur  Malta  v.  Sri  Sri  Jiu  Thakur). 
(8)  (WIC>,  I.  L.  R.  40  Mod.  745  (bulatwamy  Ayiar  r.   Venkalatwamy 
Naidccn), 
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Second  appeal  from  the  decree  of  J.  Golhtream,  E^qtdre,  District 
Judge,  Lahore,  dated  the  22nd  February  19 1 7. 
Moti  Sagar  and  M.  N.  Makerji,  for  Appellaat. 
Tek  Chand,  Assrhar  Beg  and  Niaz  Alt,  for  Respondents. 
The  jadgment  of  the  Court  was  delivered  by— 

Shadi  Lal,  J. — The  action,  which  has  given  rise  to  this  20th  Feb.  1919. 
>iecond  appeal,  was  brought  by  the  MutwalU  of  Wazir  Khan's 
mosqae  for  the  ejeotnfient  of  one  Ahmad  Ali  and  his  alienees 
from  a  site  which  is  occupied  by  a  shop  belon  ;ing  to  the  said 
Ahmad  Ali  The  learned  District  Judge  finds  that  part  of  the 
site  is  the  property  of  Ahmad  Ali;  and  that  the  rest,  though 
belonging  to  the  religious  endowment,  w.is  granted  to  his 
predecessor  on  a  perpetual  lease  ;  and  that  the  plaiutifp's  suit 
for  ejectment  is  barred  by  time. 

The  first  question,  which  requires  consideration,  i^  whether 
the  lessee  got  the  land  belonging  to  the  mosque  on  a  peimaujut 
tenancy.  Now,  the  following  facts  emerge  from  the  pleadings 
of  the  parties  and  the  evidence  on  the  record  :  — 

I.  The  origin  of  the  tenancy  is  unknown.  There  is  no 
deed  recording  the  terms  of  the  lease,  nor  is  it  known  when 
the  lease  was  granted,  beyond  the  fact  that  the  laud  was  in 
possession  of  the  tenant  certairjly  in  1866,  and  the  lease  must 
therefore  have  been  granted  sometime  b-^fore  that  year. 

2.  Tho  tenancy  was  evidently  f  -r  bnilding  purposes, 
because  it  is  clear  that  a  pakka  -hop  was  constructed  upon 
the  site  and  has  been  in  existence  all  along. 

3.  The  tenancy  is  a  heritable  one,  having  descended  from 
one  Qhulam  Muhammad  to  his  relative  Muhammad  Ali,  and 
from  the  latter  to  his  son  Ahmad  AH.  Further,  it  has  beea 
alienated  twice — once  by  a  mortgage  effected  in  18:)3,  and  again 
by  a  sale  in  favour  of  the  defendant  Mirza  Qasim  Beg. 

■i.  The  tenant  has  been  paying  a  uniform  rent  at  the 
rate  of  twelve  annus  per  annum,  anl  it  is  noi  even  alleged  that 
the  rent  has  ever  variod  during  the  |)ei'iod  of  50  years  or  so. 

Upon  these  facts  we  h:ive  no  hesitation  in  concurring 
with  the  District  Judge  that  the  tentncy  is  of  a  permanent 
character,  and  that  the  plaiutiS'.s  contention  that  the  defen- 
dants are  tenants-at-will  must  be  rejected. 

The  plaintiff,  however,  is  on  a  firm  ground  when  he  con- 
tends that  the  MutwalU  being  a  tru.^tee  of  the  endowment  had 
no  authority  to  grant  a  lease  in  perjietuity.     It    may    be    that, 
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fin  order  to  create  a'prosperous  bazar  and  to  induce  persons  to 
build  upon  different  plots  of  land,  the  then  incumbent  of  the 
office  considered  it  necessary,  in  the  interests  of  the  endow- 
ment, that  leases  in  perpetuity  should  be  granted  to  the  per- 
sons who  were  prepared  to  expend  money  on  building  shops  ; 
and  that  the  lease  in  question  w^s  a  part  of  that  scheme. 
The  transaction  may  have  been  beneficial  to  the  mosque,  but 
we  are  clear  that  it  was  beyond  the  power  of  the  trustee. 
According:  to  the  Muhammadan  Law  the  trustee  of  a  relif^ious 
endowment  cannot  create  a  lease  of  agricultural  lani  for  a 
period  exceeding  three  years  and  of  other  property  for  a 
period  exceeding  one  year.  A  lease  in  perpetuity  at  a  fixed 
rent  is  invalid,  vide,  inter  alia,  o  TF.  R.  15S  ( I). 

Though  the  transaction  was  in  excess  of  the  authority 
conferred  by  law  on  the  trustee,  it  is  now  too  late  to  impugn 
it.  A  rt'cle  134- of  the  Indian  Limitation  Act,  1908,  prescribes 
a  period  of  12  years  for  a  suit  to  recover  possession  of  im- 
moveable property  conveyed  or  bequeathed  in  trust  and  after- 
wards transferred  by  the  trustee  for  a  valuable  consideration  ; 
and  we  consider  that  the  defendants  can  successfully  invoke 
the  aforesaid  article.  It  is  to  be  observed  that  the  word 
*'  transferred  "  has  now  replaced  the  word  "  purchase!  "  used 
in  the  corresponding  article  of  the  Act  of  1877;  and  that 
•'  transfer  "  is  wide  enough  to  include  a  lease  in  perp3tuity. 
The  matter  does  not  admit  of  any  doubt,  and  if  any  authority 
were  needed,  we  would  cite  T.  L.  R.  t3  Gal.  Si  (2)  and/,  L,  R. 
40  Mm).  745  (.S),  both  of  which  are  directly  in  point. 

Mr.  Moti  Sagar  is  unable  to  invite  our  attention  to  any 
case  which  lays  down  a  contrary  rule  As  the  tenant  agreed 
to  pay  a  yearly  rent,  the  transfer  was  for  a  valuable  considera- 
tion ;  and  it  is  not  necessary  that  the  consideration  should  be 
adequate,  or  that  the  tenant  should  pay  a  bonus  or  a  lump 
Bum  in  advance  in  order  to  establish  that  the  transaction  is 
for  valuable  consider ation. 

The  learned  pleader,  in  order  to  get  over  the  bar  of  limi- 
tation, argues  that  the  period  of  limitation  begins,  not  from 
the  date  of  the  alienation,  but  fram  the  date  when  the  plain- 
tiff succeeded  to  his  office.  This  contention  runs  counter  to 
the  express  words  of  the  Statute.  It  is  true  that  under  the 
Limitation  Act  of  1877  it  was  held  that,  as  article  134  con- 
fined itself  to  the  case  of  a  purchase,  the  limitation   applicable 


(1)  (18fi6)  5  ^V.  R.  J53  \Sbnojat  Ali  v.  Zumccrooddeen). 

(2)  (19ir>)  /.  L.  R.  43  Cal.  M  (Kamc^war  Malia)  v. Sri  Sri  Jiu  Thakur). 

(3)  (1910)  /.  L.  R.  40  Mad.  745  {Balasuximy  Ayyar  v.  Venkatastoamy 

NQicken). 


AoocsT,  1919.  ]  CIVIL  JUDGMENTS— No.  100.  2g9 

to  a  suit  brought  to  recover  the  property  transferred  in  any 
other  manner  was  that  prescribed  by  article  144  ;  and  that 
there  was  some  divergence  of  judicial  authority  on  the  ques- 
tion as  to  whether  the  terminus  a  quo  for  a  suit  of  that  kind 
was  the  date  of  the  alienation  or  the  date  of  the  plaintiff's 
appointment  to  the  office  of  trustee.  But  we  are  not  aware 
of  any  case,  and  indeed  none  is  cited  by  Mr,  Moti  Sagar, 
which  laid  down  that  though  a  particular  case  was  governed 
by  article  I3t,  yet  the  time  from  which  the  period  began 
was  not  the  date  of  the  alienation. 

As  stated  above,  the  action  with  which  we  are  dealing 
oomes  within  the  scope  of  article  184  of  the  Limitation  Act, 
1908  ;  and  it  is  clear  that  the  date  of  the  alienation  must  be 
taken  to  be  the  terminus  from  which  the  period  of  I '2  years  is 
to  be  reckoned.  Accordingly  we  hold  that  though  the  trans- 
action was  ultra  vires  the  tiustee,  is  protected  from  attack 
by  the  lapse  of  time.  The  judgment  of  the  Lower  Appellate 
Court  is  therefore  confirmed,  and  the  appeal  is  dismissed  with 
costs. 

Appeal  dismissed. 


No.  100. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr.  Jiistict. 

Wilberforce. 

MAHNA  SINGH,  Etc.— (Plaintiffs)— APPELLANTS, 

Versus 

BAHADUR  SINGH,  Etc.— (Defendants) -RESPONDENTS. 

Civil  Appeal  No.  1532  of  1915. 

Court  Fees  Act,  VII  of  1870,  section  7  V  (a),  (b),  (c)  ar,d  (d)— Court-fee 
on  plaint  in  suit  for  land  subject  to  fluctuating  assessinent. 

Held  that  the  Court-fee  ou  a  plaint  for  possession  of  land  subject  to 
fluctuating  assessment  of  revenue  is  governed  by  sub-clause  (c)  of  clause  V 
of  section  7  of  the  Court  Fees  Act. 

194  P.  L.  R.  1014,  (1)  and  Civil  Appeals  37  of  1913  and  951  of  1914 
(unpublished),  disapproved. 

First  Appeal  from  the  order  of  Lata  Raja  Bam,  Subordinnte  Judge, 
Oujranwala,  dated  the  )hth  April  1915. 

Badri  Nath  Kapur,  for  Appellants, 

Beni  Parshad  Khosla,  for  Respondents.  — 

(1)  194  P.  L.  R.  1914  {Wasava  Ram  v,  Bahadur  Chand.) 
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The  jadgment  of  the  Conrt  was  delivered  by— 

26th  Feb.  1919.  WiLBERFORCE,  J. — Plaintiffs  in  this  case  sued  for  possession 

of  18S4  kanals,  8  marlas  out  of  a  joint  holding  of  5,922  kanals, 
\S  marlas.  They  valaod  their  relief  for  purposes  of  Court-fee 
at  Rs  3,731-14-0  being  ten  times  the  revenue  assessed  on  the 
land.  On  objections  being  taken  by  the  defendants  that  Ihn 
('onrt-fee  paid  was  insufficient,  it  was  ascertained  that  the  land 
was  Bubject  to  a  fluctuating  assessment,  and  it  was  ordered 
that  the  market  value  should  be  assessed.  A  comraisaion  was 
issued  to  the  Clerk  of  Court  of  the  District  Judge,  who  found 
the  market  value  to  be  Rs.  62,4ti0  and  the  plaintiffs  were  order- 
ed to  pay  Court-fee  accordingly  on  the  25th  March  1915  and 
were  given  six  days  for  the  purpose.  They  were  unable  to 
pay  within  that  time  and  asked  for  further  time  which  was 
granted  till  the  loth  of  April.  They  were  still  unable  to  pay 
on  that  da*^e  and  their  plaint  wa"*  rejected. 

Against  this  decision  plaintiffs  preferred  an  appeal  to  this 
Conrt,  audit  has  been  held  separately  by  a  Full  Court  (1) 
that  an  appeal  is  competent,  so  far  as  the  decision  of  the 
lower  Court  is  concerned  with  the  classification-  of  the  suit 
for  the  purposes  of  Court-fees.  It  has,  therefore,  to  be  decided 
by  us  which  clause  or  sub-clause  of  section  7  of  the  Court 
Fees  Act  covers  the  case  of  land  subject  to  a  fluctuating  assess- 
ment. 

The  lower  Court  in  ordering  the  Court-fee  to  be  paid  upon 
the  market  value  made  no  special  reference  to  any  clause  or 
Bub-clause,  but  presumably  the  sub-clause  considered  applicable 
was  sub-clause  {d).  Counsel  for  the  appellant  contended  that 
this  sub  clause  was  not  applicable,  but  was  unable  to  cite  any 
authority.  We  have  also  been  unable  to  discover  any  publish- 
ed authority  except  one  in  the  Punjab  Laiv  Reporter^  viz.,  194 
of  1914  (2).  There  is  also  an  unpublished  judgment  of  Ken- 
sington, C  J.  in  Civil  Appeal  No.  37  of  1913,  in  which  it  was 
held  that  sub-clause  {d)  applied  to  such  cases.  We  have  also 
consulted  Civil  Appeal  No.  951  of  19 J4  in  which  Shah  Din,  J. 
took  a  similar  vieff  for  granted  without  any  di.scussion.  None 
of  these  authorities  appear  to  be  of  much  valuo  In  the  un- 
published decision  of  Kensington,  C.J.  there  is  no  di.scussion 
of  the  point  involved  and  the  same  in  the  case  in  P.  L.  R.  1 91 
of  1914,  which  concerned  colony  land    in  Lyallpur,    apparently 


(1;  See  16  I\  H.  1919  mpra. 

[i)  194  F.  L.  R,  191 1  [Wasnvca  Ram  v,  Bahadur  Chand.) 
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assessed  to  flnctaating  revenue  though  this  matter  is  not  obar 
fi oni  the  jadguieat,  auJ  we  have  been  unable  to  veiify  it  from 
the  record. 

In  our  opinion  clause  (d)  can  have  no  application  to  land 
assessed  to  flaotuating  revenue.  Sab-olausos  (a)  and  (6)  pro- 
vide for  the  Court-fee  payable  on  an  entire  estate  or  on  deBnite 
fractious  or  parts  of  an  estate  assessed  permnnently  or  tempo- 
rarily. Subclause  (d)  in  our  opinion  provides  merely  for  the 
lands  excepted  from  the  operation  of  sab-clauses  (a)  and  (6). 
Moreover  it  may  be  noticed  that  sub- clause  (d)  has  not  refer- 
ence to  the  case  of  an  entire  estate  or  a  definite  fraction  or 
part  of  nn  estate.  It  can,  therefore,  have  no  general  application 
to  lands  assessed  to  flaotuating  revenue ;  and  we  disagree  with 
the  view  that  it  generally  covers  such  oases. 

Excluding  sub-clause  (d)  there  remain  only  sub-clauses 
(b)  and  (c)  which  can  in  any  way  be  applicable.  The  appli- 
cability rf  clause  (6)  can  at  once  be  rejecteJ  as  in  the  case  of 
a  fluctuating  assessment  no  annanl  revenue  payable  to  Govern- 
ment IS  settled.  The  system  followed  in  the  case  of  such 
assessments  is  to  make  an  assessment  upon  the  crops  of  each 
harvest  and  fix  the  revenue  according  to  the  rates  previously 
determined. 

There   remains   therefore    sub  clause    (c)    which,   counsel 
contends,  and  rightly  in    our   opinion  governs  the  case  of  lands 
subject  to  fluctuating  assessment.     The  words  *'  where  the  land 
pays   no   such    revenue "   obviously  exclude    merely  the    land 
mentioned   in  the   two    previous   sub-clauses ;  otherwise  there 
would  be  no  object  in  the  use  of  the    word  "  such."     The  words 
'  such  revenue  "  must  be  construed  either  as  "  annual  revenue 
payable  to   Government,"  or,   more    full/,  as   annual    revenue 
payable  to  Government  on   an  entire  estate  or  a    definite  share 
or  part   of   an    estate    fixed  permanently  or   not   permanently. 
Land  subject  to    fluctuating   assessment   cannot  be   considered 
as    paying  annual   revenue   to  Government  inasmuch    as   the 
assessment  is  on   each    harvest   according    to   tho  crops.     It  is 
obvious  that  such  laud  may  pay  revenue    once  a  year,   twice  a 
year  or  even  thrice,  or  perhaps  not  at  all.     There  is   no  justifi- 
cation in  our  opinion  for  holding  th  it  tiie  words    "  where  land, 
pays  no  such  leveuue  "  refer  only  to  the  case  of  lauds    totally 
exempted   from   thg  payment  of  revenue,  otherwise,  the   word 
"  such  "  would  be  meaningless. 

We  disagree,  therefore,  with  the  finding  of  the  lower  Court 
and  hold  that  Oourt-fee  is  payable   under   Bub-clause  (o)>  and 
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return  the  record  to  the  lower  Court  for  a  valuation  to  be  made 
at)  required  by  that  clause-  The  appeal  is,  therefore,  accepted 
to  the  above  extent-  The  parties  can  bear  their  ovna  costs  in 
these  proceedings.  We  may  notice  that  the  other  grounds  of 
appeal  were  not  pressed  before  us. 

Appeal  accepted. 


No.  101. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 
BUT  A  SIKGH-(Plaintiff)— APPELLANT, 
Versus 
L  AL  L  A—  (  Defendant)— RESPON  DENT. 
Civil  Appeal  No-  1002  of  1918. 

Ea$ement— discharge  of  water  through  the  drainage  in  a  common  court- 
yard—how  far  afected  by  -partilion  of  the  courtyard — onus  proband!  — 
easement  of  necessity —  Indian  Easements  Act,  V  of  1882.  section  13. 

Plaintiff  and  defendant  owned  a  common  courtyard  and  before  parti- 
tion plaintiff  had  the  right  to  pass  his  water  through  the  drainage  which 
existed  in  the  yard.  The  question  was  whether  the  partition  of  the  court- 
yard had  the  effect  of  destroying  plaintiff's  right  of  easement. 

Held,  that  the  onus  lay  on  the  defendant  to  show  that  the  right  which 
plaintiff  possessed  prior  to  the  partition  had  been  extinguished  by  soma 
agreement  or  rule  of  law. 

Held  also,  that  the  mere  fact  that  plaintiff  had  acquired  another  tene- 
ment through  which  he  could  pass  his  water  did  not  deprive  the  easement 
in  question  of  the  character  of  an  easement  of  necessity  within  the  meaning 
of  section  13  of  the  Indian  Easements  Act. 

Second  appeal  from  the  decree  of  S-  Wilberforee,  Esquire,  District 
Judge,  Ferozepore,  dated  the  Wth  December  1917. 

Bihari  Lai,  for  Appellant. 

Ganpat  Bai,  for  RespoudeDt 

The  iudgraeut  of  the  learned  Judge  was  as  follows  :  — 
I3th  Nov   1918.  SnADi  Lal,  J. —The  learned  District  Judge  tiuds,  aud  there 

is  ample  evidence  in  Hupport  of  that  finding  that  the  plaintiff 
originally  had  the  right  to  pass  his  water  through  the  drain- 
age which  existed  in  the  common  courtyard  ;  and  the  only 
question  is  whether  the  partition  of  the  courtyard  had  the 
effect  of  destroying  his  ri^ht  of  easement.  I  am  unable  to 
agree  with  the  learned  Judge  that  it  was  the  plaintiff's 
duty  to  establish  an  ex  press  or  implied  agreement  that  the 
previous  drainage  syiitem  waa   to   coutiuue  uftor    the  partition- 
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I  consider  that  the  onus  lay  upon  the  defendant  to  shew  that 
the  right,  which  the  plaintiff  possessed  prior  to  the  partition, 
had  been  extinguished  by  some  agreement  or  rule  of  law. 

The  principle  of  law,  which  finds  expression  in  section  13 
of  the  Indian  Easements  Act  is  that  on  a  severance  of  tene- 
ments by  a  partition  of  joint  prpperfy,  and  in  the  absence  of  a 
contrary  intention  expressed  or  necessarily  implied,  all  such 
easements,  as  are  apparent  and  continuous  and  necessary  for 
enjoying  any  of  the  undivided  shai'ea  when  the  partition  was 
effected,  pass  to  the  coparceuers  to  whom  sach  shares  are 
respectively  allotted  in  severalty.  Mr.  Ganpat  Rai  for  the 
respondent  does  not  dispute  the  validity  of  this  proposition  of 
law;  but  he  contends  that  the  easement  is  not  one  of  necessity, 
and  that  the  plaintiff  can  discharge  his  water  through  the 
land  purchased  by  him  from  one. Talsi  Ram.  Now,  in  the 
first  place,  I  am  not  prepared  to  hold  that  the  fact  that 
the  plaintiff  has  got  another  tenement  through  which  he 
can  pass  his  water  deprives  the  easement  in  question  of  the 
character  of  an  easement  of  necessity.  In  determining  the 
question  whether  the  easement  is  an  easement  of  necessity  we 
cannot  take  into  consideration  some  other  tenement  which  has 
nothing  to  do  with  the  tenement  in  question.  In  the  second 
place  it  is  clear  from  the  judgment  of  the  learned  District 
Judge  that  the  level  of  the  land  purchased  from  Tulsi  Ram 
is  higher  than  that  of  the  court  yard,  and  that  it  would 
be  necessary  to  pass  a  pipe  underneath  it  in  order  to  find  an 
outlet  for  the  water.  I  do  not  think  that  the  plaintiff  is  under 
any  obligation  to  resort  to  this  method  of  discharging  his  water, 
and  that  he  is  precluded  by  any  law  from  availing  himself 
of  the  right  which  undoubtedly  he  had  at  the  time  of  the  parti- 
tion and  which  has  been  interfered  with  by  the  defendant  only 
recently. 

Holding  as  I  do  that  it  is  the  defendant's  duty  to  prove 
that  the  plaintiff's  right  of  easement  has  been  in  any  way 
extinguished  and  that  he  has  failed  to  discharge  the  onus,  1 
accept  the  appeal,  and  setting  aside  the  decree  of  the  Lower 
Appellate  Court  restore  that  of  the  Court  of  first  instance  with 
ooBt  throughout. 


Appeal  accepted. 
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No.  102. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

'  BHAGAT  SINGH— (Plaintiff)— APPELLANT, 

Versus 

MUSSAMMAT  SANTI- (Defendant)— RESPONDENT, 

divil  Appeal  No.  1051  of  1918. 

Custom— marriage — remarringe  of  a  pregnant  widow— whether  valid. 
Eeld,  that  there  is  no  rule  in  Customary  Law  which  prohibits  a  pregnant 
widow  from  remarrying  immediately  after  her  first  husband's  death. 

Seccnd  appeal  from  the  deeree  of  M.  H.  Harrisnti,  Esquire,  District 
Judge,  Sialkut,  dated  the  \6th  January  1918. 

Lai  ChpDf',  for  Appellan*". 

Cooper,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows:— 
IQth  Nov.  1918.  Shadi  Lal,  J  —The  l.arned  District  Judge,  without  adjudi- 

cating open  the  factum  of  the  rematriage  of  Mussanimat  Santi 
with  Bhagat  Singh,  has  dismissed  the  latter'a  suit  on  the 
ground  that  "  the  remarriage  of  a  pregnant  widow  immedi- 
ately nfter  her  tirst  husbandVs  death  and  immediately  before 
her  confinement "  is  "opposed  to  equity  and  good  conscience 
and  public  morality."  Now,  it  is  true  that  according  to  the 
Muhammadan  Law  a  widow  is  not  allowed  to  remarry  before 
the  expiry  of  the  period  of  iddat,  but  no  such  rule  is  to  be 
found  either  in  the  Customary  Law  or  in  the  Hindu  Law  as 
modified  by  Statute  lelatiug  to  the  maiiiage  of  a  widow.  Nor 
is  thero  any  provision  in  the  English  Liaw  prohibiting  a  remar- 
riage of  a  pregnant  widow  immediately  after  her  first  husband's 
death.  It  is  perfectly  obvious  that  ordinarily  a  widow  djes 
not  marry  immediately  after  her  husband's  death,  more  es- 
pecially when  she  is  pregnant;  but  if  she  does  marry,  I  do  not 
see  why  the  marriage  should  be  declared  to  be  invalid. 

The  learned  Judge  has  not  referred  to  any  authority  in 
support  of  his  view,  and  Mr.  Cooper  for  the  respondent  has 
expressed  his  inability  to  cite  any  law  having  a  bearing  upon  the 
subject.  There  can  be  little  doubt  that  the  remarriage  of  a 
pregnant  widow  immediately  before  her  confinement  cannot  be 
followed  by  cohabitation,  but  cohabitation  is  uo4  essential  to 
validate  the  marriage.  I  have  given  my  best  consiideratiou  to 
the  question,  and  I  am  not  prepared  to  hold  that  the  remar- 
riage is  invalid  on  the  giouud  mentioned  by  the  learned  District 
Jadge- 
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Accordingly  I  accept  the  appeal,  and  reversing  the  decree 
of  the  Lower  A.ppellate  Court  remit  the  case  for  decision  on 
the  remaining  issue.  The  Court-fee  on  the  memorandum  of 
appeal  shall  be  refunded,  and  other  costs  shall  be  costs  in  the 
cause. 


Appeal  accepted. 


No.  103. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

BISHEI^  SINGH-(PLAiNriFif)— APPELLANT, 

Versus 

MUSSAMMAT  BI3HNI  AND  TWO  OTBERS— 

(Defendants)— RESPO  N  DENTS, 

Civil  Appeal  No.  ll70of  1918. 

Pre-e7nption —whether  pre-emjjtor  can  pre-empt  the  gale  at  a  lesser  price 
when  it  n  found  later  that  the  vendor  owned  only  part  of  what  he  sold. 

One  Mussanimat  B,  sold  ona-third  share  in  a  joiat  khati  for  Rs.  300. 
Plaintiff-Appellant  sued  for  pre-emption  ;  during  pendency  of  the  suit  the 
other  co-sharers  in  the  khata  brought  a  suit  that  the  vendor  was  entitled  to 
only  one-ninth  share  and  not  one-third  share  and  obtained  a  decree.  The 
plaintiff  then  contended  that  ho  should  only  be  made  liable  to  pay  one-third 
of  the  purchase-money  as  he  was  only  receiving  one-third  of  the  area 
actually  sold. 

Held  that  where  the  vendor  is  found  later  to  have  owned  only  part  of 
the  land  sold  the  purchaser,  if  he  acted  bona  fide,  is  not  compelled  to  sur- 
render the  remnant  portion  of  his  purchase  to  a  pre-emptor  at  a  less  sura 
than  that  which  he  paid  for  the  entirety  of  his  purchase,  if  the  purchaser 
elects  to  abide  by  his  bargain  and  retain  the  residue  at  the  amount  he  paid 
for  the  whole. 

N.  W.  P.  Sudder  Dewanny  Adawlut,  1863,  p.  394,  followed. 

Civil  Appeal  1032  of  1906  (unpublished),  not  followed. 

Second  appeal  from  the  decree  of  Lieutenant-Colonel  B    0.  Boe, 
District  Judge,  Ambala,  dated  the  \8th  October  1917. 

Nanak  Chand  Pandit,  for  Appellant. 
Fakir  Chanti,  for  Respondents. 

The  judgmeut  of  the  learned  Judge  was  as  follows  :  — 

Shadi  Lal,  J. — This  was  a  suit  for  the  pre-emption  of  one-  21*^  Nov.  J918. 
third  share  of  a  joint  khata  sold  by  Mussammat  Bishni  to  de- 
fendants 2  and  3  for  Rs.  300,  Daring  the  pendency  of  the 
pre-emption  suit,  the  other  co-sharers  in  the  khata  brought  a  suit 
that  the  vendor  was  entitled  to  only  one-ninth  share  and  not  to 
one-third  share,  and  obtained  a  decree  in  their  favour. 

The  contention  on  behalf  of  the  pre-emptor   is  that,  con- 
sidering that  be  cannot  get  more  than  ono-ninth  of  the  joint 
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f  holding,  he  is  liable  to  pay  not  the  price  mentioned  in  the  deed 
but  onlj  one-third  thereof.  To  this  contention  I  am  unable  to 
accede.  It  has  been  repeatedly  held  that  the  right  of  pre- 
emption is  a  right  of  substitution,  and  that  the  pre-emptor 
steps  into  the  shoes  of  the  vendee  in  respect  of  all  the  rights 
and  obligations  arising  oat  of  the  sale  trau'^actioo.  Indeed,  a 
judgment  in  N.  W.  P.  Sndder  Dewnnny  Adaiohd  1863,  at  page 
'  394,  lays  down  that  "  in  case  of  landed  property,  where  the 
''vendor  is  found  later  to  have  owned  only  part,  the  purchaser, 
if  he  has  acted  bona  file,  ia  not  compelled  to  surrender  the 
remnant  portion  of  his  purchase  to  a  pre-emptor  at  a  less  sum 
than  that  which  he  paid  for  the  entirety  of  his  purchase,  if  the 
puroha=?er  elects  to  abide  by  his  bargain  and  retain  the  residue 
at  the  amount  he  paid  for  the  whole." 

Mr.  Nanak  fhand  for  the  appellant  pUcea  his  reliance 
upon  an  unreported  judgment  in  Civil  Appeal  No.  lC32of 
190G  which  is  to  the  effect  that  a  condition  in  the  deed  of  sale, 
by  which  the  vendor  guarantees  his  title  in  the  land  solely  to 
the  vendee  and  agrees  to  compensate  the  latter,  if  disturbed, 
is  one  which  does  not  enure  for  the  benefit  of  the  pre-emptor. 
The  learned  counsel,  consequently  argues  that  as  his  client  ia 
not  entitled  to  bring  a  suit  against  the  vendor  for  damages 
caused  by  the  breach  of  the  covenant  of  title,  he  should  not  be 
compelled  to  pay  the  whole  price.  In  view  of  the  nature  of 
the  right  of  pre-emption,  I  am  doubtful  whether  that  ruling 
should  be  regarded  as  sound  law  At  any  rate,  1  do  not  think 
that  there  is  any  valid  reason  why  I  should  not  follow  the 
decision  of  the  Agra  Court  which  is  directly  to  the  point  and 
lays  down  a  principle  which  has  my  entire  concurrence. 

The  learned  Counsel's  prayer  for  the  extention  of  time  for 
the  payment  of  money  cannot  be  accepted.  The  appeal,  there- 
fore, fails,  but,  in  view  of  the  novelty  of  the  point  involved, 
the  parties  are  directed  to  bear  their  own  costs  in  this  Com  t. 


Appeal  di  emit  ted. 
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No.  104. 

Before  Hon,  Mr.  Justice  Scott- Smith. 

GANRSHA  M A  L—(Plmntipf)— APPELLANT, 

Versus 

IBRAHIM,  Ric— (Dependaxts)-RESPONDBNTS. 

Civil  Appeal  No.  1474  of  1918. 

Joint  Khata  —-possession  by  the  co-sharers  of  separate  fields—  whether 
ono  co-sharer  can  dispossess  another  from  the  field  of  which  he  has  posses- 
sion—suit  by  dii^possessed  co-sharer  more  than  6  months  after  disposses- 
sion-Specific Relief  Act,  I  of  1877,  section  9, 

Held,  that  in  the  case  of  a  joint  khata  where  one  co-sbarer  has  been 
cultivating  ono  field  and  an  other  co-sharer  other  fields  one  sharer  cannot 
dispossess  the  other  against  his  will  from  the  field  of  which  he  has  posses- 
sion. 

108  P.  R.  188.9  (1)  and  1.3/'.  R.  1910  j  2).  referred  to. 

Held  also,  that,  though  the  dispossessed  co-sharer  might  ha  ro  sued  under 
section  9  of  the  Specific  Relief  Act  within  6  months  from  date  of  disposses- 
sion, he  is  not  bound  to  do  so  and  he  can  rely  upon  his  possessory  title  even 
after  that  period  has  expired  and  need  not  apply  for  partition. 

Second  appeal  from  the  decree  of  Khan  Bahadur  Khivaja  Tasadduq 
Hussain,  District  Judge,  Ludhiana,  dated  the  ^\st  January 
1918. 

Rup  Ram,  for  Appellant 

Ghulam  RhsuI,  for  Respondenl.s. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

ScoiT-SMtTH,  J. — This  is  a  suit  for  recovery  of  possession  of 
4  hisioas  and  1 4  hisxoansis  of  land  out  of  a  joint  holding  from 
which  it  is  alleged  the  plaintiff-appellant  was  dispossessed 
against  his  will  by  defendant  Ibrahim.  The  parties  are  joint 
owners  in  the  holding.  It  is  admitted  that  the  plaintiff  has 
for  the  last  14  or  15  years  cultivated  2  highas  10  hiswas  and 
14  biswansis  through  Nanda  as  tenant.  In  January  J 9 17  the 
defendant  is  said  to  have  taken  illegal  possession  of  the  land 
in  suit.  The  first  Court  gave  a  decree  for  possession  of  the 
land  but  the  Lower  Appellate  Court  dismissed  the  suit.  It 
held  that  the  suit  would  have  been  maintainable  under 
section  9  of  the  Specific  Relief  Act  if  brought  within  six  months 
of  the  date  of  dispossession.  As  it  was  brought  seven  months 
after  that  date,  the  plaintiff  has  no  remedy  but  to  apply  for 
partition. 

(1)  108  P.  R.  1889  (Watir  Singh  v.Uehtab  Singh). 
^?)  13  P.  R,  1910  {Jhangi  v.  Ramzan). 
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Mr.  Rup    Ram   on   behalf   of  the   plaintiff -appellant   cites 
108  P.  E.  1889  (1)   and  13  P.  B.    1910    (2)  as   authorities  for 
the   proposition   that   one  co-sharer   may,  under   certain   cir- 
cumstances, take  and  keep  exclusive   possession   of   a   portion 
of   shamilat  land  for   his   own   use   until   partition,   and   that 
another   joint  owner  is   not   by    reason    of    the    land    beinej 
$hamilat   necessarily   entitled   to  disturb   his    possession.     For 
the  respondents   it  is    contended    that   these   rulings   are  not 
applicable  as  the   land    in    snit   is    not   shamilat   deh.     In  my 
opinion    the   prirciple   of   those  ralings  is  applicable.     In   the 
case  of  a  joint  khata   of   agricultural   land  one  co-sharer   ordi- 
narily cultivates  one  field   and  other  co-sharers  cultivate  other 
fields  and   it  is   certainly   not  the    law    that   one  sharer   can 
dispossess  the  other  against  his  will  from  the  field  of   which  he 
has  possession.     In   13  P.  E.  1910  (2;    it   was    stated   that  in 
accordance  with  well-known  law  and   custom  as  to  possession 
of   plots  oi  shamilat  by  individual  co-sharers,   the  defendants  in 
forcibly  dispossessing  were  qua  plaintiff  mere  trespasseia.     In 
accordance  with  this  principle  I  hold  that   plaintiff  appellant's 
peaceful  possession  was  a  substantive  right.     The  infringement 
of  which  gave  rise  to  a  cause  of  action.     As  pointed  out  in  that 
oase  also  the  plaintiff  might  have   sued  under   section  9   of  the 
Specific  Relief  Act  bat   he  was  not   bound   to   do  so      Plaintiff 
cultivated    cheri  in  the  land  in   kharif   1916  and  it   may    very 
possibly  have  been  lying  vacant  in  the   succeeding  Rabi.     That 
fact  alone  would  not  however   entitle  defendant   to  take  posses- 
Bion   without  the   plaintiff's  consent.     I  hold   that   plaintiff  is 
entitled  to  recovery  of  possession. 

As  to  the  claim  for  Rs.  7-8  on  account  of  damages,  I  do 
not  think  that  plaintiff  can  recover  that  amount  in  the  Civil 
Court.  It  is  a  sum  which  would  apparently  be  recoverable 
under  section  14  of  the  Punjab  Tenancy  Act. 

1  accept  the  appeal  so  far  as  lo  give  plaintiff  a  decree  for 
possessiuu  of  the  land  claimed.  As  plaintiff  has  only  partially 
succeeded  I  order  tbat  the  parties  should  bear  their  own 
coBt*  throughout. 

Appeal  accepted. 


(1)  108  P.  R.  1889  ,M'agir  Singh  v.  Mehtab  Singh). 

(2)  13  P.  R.  1910  KJhangx  v.  liamtan). 
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No.  105. 

Before  Hon.  Mr.  Justice  Martineau. 

HARBANS  LAL—(PLiiNf IFF)— PETITIONER, 

Versus 

NATHU  AND  GHULAM  NABI— (Dbfendikts)— 
RKrfPONDENTS. 

Civil  Revision  No.  862  of  1918. 

Indian  Limitation  Act,  IX  of  1908,  section  20— whether  payment  of 
interest  by  principal  debtor  gives  a  fresh  starting  poiiit  for  limitation  against 
the  surety. 

Held,  that  payment  of  interest  by  the  principal  debtor,  within  the  period 
of  limitation,  givea  a  fresh,  stai'ting  point  of  limitation  against  the  surety 
also  under  section  20  of  the  Limitation  Act. 

17  Indian  Cases  619  (I),  and  43  Ch.  D.  106.  (2),  referred  to. 

I.  L.  R.  28  Bom.  248  (3),  disapproved. 

Revision  from  the  order  of  Lola  Munshi  Ram,  Judge,  Small  Gaut6 
Court,  Dasuh'i,  District  Hoshtarpur,  dated  the  26th  July  1918. 

Faqir  Cband,  for  Petifcionei-. 

Respondent  L'^athu,  in  pevsion. 

The  judgment  of  the  learned  Jadge  was  as  follows  : — 

MAETINEA.U,  J.-^The  only  question  in  this  case  is  whether  2ith  Jan  1919. 
a  payment  of  interest  by  the  principal  debtor  within  the  period 
of  limitation  gives  a  fresh  starting  point  for  liiaitatiou  against 
the  surety  under  secti  >n  2'  of  the  Limitation  Act.  The  lower 
Court  has  held,  following  I.  L.  U.  28  Bom.  2i8  (.3),  that  it  does 
not,  and  has  passed  a  decree  for  the  amount  due  to  the  plain- 
tiff against  the  first  defendant,  the  principal  debtor,  alone, 
dismissing  the  suit  again  t  the  surety  N.ttho  as  time-barred. 

In  the  case  followed  by  the  Lower  CotHrt  the  learned 
Judges  said  in  their  judgment  that  the  principal  was  not  the 
person  liable  to  pay  the  debt  of  the  surety,  so  that,  even  if  the 
payment  of  interest  could  be  regarded  as  a  payment  of  interest 
on  the  debt  of  the  surety,  still  it  was  not  made  by  a  person 
liable  to  pay  the  surety's  debt,  and  on  this  ground  they  held 
that  the  payment  did  uot  give  a  fresh  starting  point  for  limita- 
tion against  the  surety. 

With  all  respect  I  am  unable  to  agree  with  the  view  of 
the   learned    Judges  of  the    Bombay    High    Court.     Although 

(1)  il9l2)-17  I-)ulian  Cases  6ld(Velayy dam  V.  VaithyaHngam) 

(2)  (1889)  43  Ck.  D.  106  (Allison  v.  Frisby). 

(3)  (1903)  ;.  L.  R.  28  Bom.  248  ifSopal  Dajiv.  GopoT).  - 
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both  the  surety  and  the  principal  are  liable  to  pay  the  debt  to  the 
creditor  there  is  only  one  debt  and  the  debt  duo  from  the  surety 
cannot  be  treated  as  a  debt  distinct  from  that  due  from 
the  principal.  The  liability  of  the  surety  is  co-extensive  with 
that  of  the  principal  debtor,  as  laid  down  in  section  128  of  the 
Contract  Act. 

Tbe  decision  of  the  Bombay  High  Court  has  been  dissent- 
ed from  by  the  Madras  High  Court  iu  17  Indian  Cases  619  (1), 
in  which  it  is  remarked  that  section  "^0  of  the  Limitation  Act 
does  not  restrict  the  benefit  accruing  to  the  creditor  to  his 
remedy  against  the  payer  alone,  but  that,  according  to  the 
language  of  the  section,  the  debt  being  kept  alive,  the  result 
must  be  to  make  it  enforceable  against  any  one  liable  for  it. 

A  similar  view  was  taken  in  England  in  43  Ch  D-  106  (2), 
in  construing  section  8  of  the  Real  Property  Limitation  Act, 
lb7i. 

Section  20  of  the  Indian  Limitation  Act  provides  that 
where  interest  on  a  dt;bt  is  before  the  expiration  of  the  pre- 
scribed period,  paid  as  each  by  the  person  liable  to  pay  the 
debt,  or  by  his  agent  duly  authorized  in  this  behalf,  a  fresh 
period  of  limitation  shall  be  computed  from  the  time  when  the 
payment  was  made.  The  section  does  not  lay  down  that  the 
period  is  to  be  computed  from  the  date  of  payment  only  as 
against  the  principal  debtor  or  the  pernon  making  the  pay- 
ment. The  creditor  is  in  my  opinion  entitled  to  the  benefit  of 
the  section  against  any  person  liable  for  the  debt, 

I  hold  therefore  that  the  suit  in  the  present  case  is  within 
time  as  against  the  surety,  I  accept  the  application  and  alter 
the  decree  to  one  for  Rs.  69-8  and  costs  ag^int  both  the  res- 
pondents.  The  respondent  Nathu  will  pay  the  petitioner's 
costs  in  this  Court. 

Revision  accepted. 


(1)  (1912)  17  Indian  Ca$es  619  {Vdayudam  v.  Vailhyalirtgam). 
(J)  (1889J  43  Ch.  D.  106  (4//i«on  v.  Friiby). 
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No.  106. 

Before  Hon.  Mr.  Juatice  Scott-Smith. 

ATA  ALI  KHAN  AND  ANOTHER— (Plaintiff)— 
APPELLANTS, 

Versus 

KALA  AND  OTHERS— (Dependants)— RESPONDENTS. 

Civil  Appeal  No.  1913  of  1918- 

Custom— Successioji— to  house  of  an  occupancy  tenant  in  village  abadi 
who  died  without  lineal  descendant— proprietor  or  first  cousin. 

Held,  that  in  the  abseace  of  proof  of  any  custom  to  the  contrary  a  first 
cousin  being  a  very  near  collateral  is  entitled  to  possession  of  the  house 
of  a  deceased  occupancy  tenant  in  the  village  abadi  in  preference  to  the 
proprietor. 

33  P.  L.  R.   1911  (1),  76   P.  R.  ISSS  (2),  and  63  P.  W.  R.  1916   (3), 
referred  to,  also  Rattigan's  Customary  Law,  article  238*0. 

Second  Appeal  from  the  decree  of  H.  H.  Jenkyns,  E-quire,  District 
*         Judge,  Attach,  at  Camphdlpur,  dated  the  4ilh  May  1918. 

Cooper,  for  Appellant. 
Mohsin  Shah,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows: — • 

Scott-Smith,  J. — In  the  case  out  of  which  the  present  2(>th  Jan  *tPl9 
second  appeal  arises  the  plaintiff  sued  for  possession  of  a  house 
in  the  abadi  which  belonged  to  Raushan,  deceased,  who  held 
the  land  under  him  as  an  occupancy  tenant  and  who  died 
without  any  lineal  descendant.  The  first  (^ourt  held  that  in 
accordance  with  article  238-a,  Uattigan's  Digest,  only  tl;e  direct 
male  desendants  are  entitled  to  succeed  to  a  house  of  a  non- 
proprietor,  and  that  therefore  Kala,  defendant,  the  first  cousin 
of  the  deceased  Raushan,  was  not  entitled  to  succeed,  the  com* 
men  ancestor  Murid  not  being  proved  to  have  occupied  the 
house.  The  Lower  Appellate  Court  also  found  that  it  was  not 
shown  that  the  house  was  built  by  Murid,  the  common  ancestor 
of  Kala  and  Raushan  ;  but  it  was  of  opinion  that  as  Raushan's 
father  occupied  the  house  and  as  a  first  cousin  was  not  a  remote 
collateral  and  as  it  is  very  probable  that  the  house  was  owned 
by  Murid,  a  decree  should  not  have  been  given  to  the  plaintiff. 
It  therefore  dismissed  the  plaintiff's  suit. 

a>  33  P.  L.  K.  1911  {Kalu  v.  Plr  Rakhsh). 

(2)  76  p.  R.  1888  [VJali  Muhammad  Khan  v.  Mussainmat  Surji), 

(3)  63  P.  W.  R.  1916  {Kala  v.  Hasham). 
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In  second  appenl  bj  the  plaintiff  article  238-a  of  Battigatis 
Digest  is  aj^ain  relied  upon.  Now  what  that  article  says  is 
that  direct  male  descendants  will  succeed  to  a  non-proprietor's 
riglits  in  a  house  occupied  by  him  at  the  time  of  his  deatb  but 
not  remote  collaterdls.  It  does  not,  however,  say  that  near 
collaterals  will  not  succeed.  Certain  authorities  are  quoted 
under  this  article  and  these  were  considered  by  Johnstone,  J., 
in  the  case  reported  as  ;:53  P.  L.  U.  19 1 1  (1).  The  learned 
Judge  in  that  case  was  of  opinion  that  the  rulings  had  gone  a 
little  fur  ther  than  the  rule  recorded  by  the  author  of  the 
Digest,  tie  says:  '*lt  seems  to  me  quite  clear  that  the  Judges 
•'  who  delivered  those  judgments  intanddd  to  hold  that  in  such 
"  a  case  as  the  presenc  near  collatdraU  would  succeed  to  the 
*'  occupation  of  houses."  He  further  stated  that  in  76  f .  R. 
]b88  (5i)  the  dispute  was  between  a  nephew  and  the  proprietor 
of  the  village  and  the  dispute  was  decided  in  the  nephew's 
favour.  In  that  oa-ie  the  learned  Judge  held  that  where  a  uon- 
proprietor  in  possession  of  a  house  in  the  village  abadi  dies, 
his  near  collaterals  are  entitled  to  possession  as  ag-iinst  the  * 
proprietors.  This  view  was  followed  in  a  subsequent  case 
reported  as  63  P.  \V.  It  1916  (3)  Mr.  Cooper  is  unnble  to  cite 
any  authority  wherein  it  was  laid  down  that  a  near  collateral 
cannot  succeed  to  a  house  left  by  a  uon- proprietor  in  a  villa'^e. 

I  am,  therefore,  of  opinion  that  the  decision  of  the  Lower 
Appellate  Court  in  this  case  is  perfectly  correct.  Kala,  as  the 
first  cousin  of  the  deceasdd  nun-proprietor,  is  a  vei'y  near 
collateral  of  his,  and  in  the  absence  of  proof  of  any  custom  to 
the  contrary,  I  hold  that  he  is  entitled  to  succeed.  The  appeal, 
therefore,  fails  and  is  dismibsed  with  costs. 

Appeal  dismissed. 

No.  107. 

Before  Hon.  Mr.  Justice  Abdul  Raoof. 
MUSSAMMAT  &JUKAD  l3lBl-(PLAiNriFF)-APPELLANT, 

Versus 
UMAR  DIN,  Etc.-(Defendant8)— RKSPONDENTS. 

Civil  Appeal  No.  3179  of  1917. 

Guardians  and  Wards  Act,  Vllloj  1890,  sections  9  (1),  47  (6)  and  48— 
whether  appeal  is  competent  against  order  of  Court  at  Lahore  returning 
application  J  or  yu^rdiamhip  f  r  presentation  to  the  Court  of  Avirilsar  on 
ground  that  it  had  no  jurisdiction  -  Hevision. 

(I)  33  F  L.  li  19 il  [kola  v.  I'lr  hakhsh). 

{2)  76  I^.  li.  Ibtitt  (Wall  Muhammad  Khan  V.  Mussammat  Surji). 

\3;  b'6  t.  W.  A".  i9l6  {Lata  v.  Uasham), 
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Held,  that  an  order  of  the  Lahore  Court  xmder  section  9  (1)  of  the 
Guardians  and  Wards  Act  returning  an  application  for  guardianship  for 
presentation  to  the  Court  at  Amritsar  on  the  ground  that  it  had  no  jurisdic- 
tion, is  not  appealable,  vide  sections  47  (b)  and  48  of  the  Act. 

Held  also,  that  the  Chief  Court  should  not  exercise  its  revisional  powers 
in  this  case  as  the  petitioner  had  another  remedy  open  to  her  by  presenting 
her  application  for  appointment  of  a  guardian  to  the  Amritsar  Court. 

Miscellaneous  first  appeal  from  the  order  of  Bai  Sahib  Lala  Oayiga 
Ram,  Senior  Subordinate  Judge,  Lahore,  dated  the  2nd 
November  1917, 

Imam  Din,  for  Appellant. 

Amar  Nath  Monga,  for  Respondents. 

The  judgment  of  the  learned  Jadge  was  as  follows  :— 

Abdol  Raoop,  J.— This  is  a  first  appeal  from  an  order  1st  Feb »  19 19. 
under  the  Guardians  and  Wards  Act.  The  facts  out  of  which 
it  has  arisen  are: — One  Kliada  Bdkli-sh,  a  resident  of  the  Dis- 
triot  of  Amritsar,  died  leaving  a  widow  and  two  little  minor 
girls,  Taj  Bibi  and  Lachhmi.  The  age  of  the  latter  is  only 
seven  years  and  that  of  the  former  about  1 1  years.  Shortly  after 
the  death  of  Khuda  Bakhsh  his  widow  Massammat  Ajhunda 
also  died  and  the  children  were  left  alone  in  the  house,  Mussam- 
mat  Murad  Bibi,  the  maternal  grandmother  of  the  minors,  who 
lives  in  the  District  of  Lahore,  then  went  to  Amritsar  and 
brought  the  girls  to  her  own  house.  They  arrived  at  Lahore 
on  the  23rd  June  1917  and  ever  since  then  have  been  living 
with  their  maternal  grandmother  and  under  her  care  and  pre 
tection. 

On  the  lith  July  1917  after  the  girls  had  been  with  hei 
for  less  than  a  month  Mussammat  Murad  Bibi  made  an  appli- 
cation to  the  Court  of  the  District  Judge  of  Lahore,  under  the 
Guardians  and  Wards  Act,  asking  the  Court  to  appoint  her  the 
guardian  of  the  person  and  property  of  the  minors.  She  men- 
tioned in  the  applicition  the  names  of  other  persona  who  are 
related  to  the  minors.  They  ware  (I)  Umar  Din  and  (2) 
Ghulam  Muhammad,  nephews  of  Khuda  Bakhsh,  being  the  sons 
of  his  brother  Nur  Muhammad,  deceased;  and  (3)  Pir  Muham- 
mad, (4)  Ata  Muhammad,  and  (5)  Maula  Bakhsh,  the  brothers 
of  Mussammat  Ajhunda,  the  deceased  mother  of  the  minors. 
The  application  was  transferred  to  the  Court  of  the  Senior 
Subordinate  Judge  of  Lahore  by  an  order  dated  the  1 7th  of 
July  19 1 7.  Notice  of  the  application  was  sent  to  the  relations 
mentioned  in  the   application.     The   matern*!    uncle   did   not 
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raise  aay  objection  but  the   nephews  of   Khada  Bakhsh   orally 
raised  an  objection  on  the  2nd  of  November  1917    to    the  effect 
that  the  application  should  have   been    made  to    the   District 
Court  of  Amritsar  whei-e  the  minors  "  ordinarily  resided  "  and 
where   the   property   of   the  minors   was    situated,  section   9, 
clause  (1)  of  the  Act  was  relied  upon.    The  Senior  Subordinate 
Judge   Ganga  Ram  held   that   the   ordinary   residence  of  the 
minors  being   at  Amritsar  he  had  no   jurisdiction  to   entertain 
tlie  application.     He  ordered  that   the   application  be  returned 
for  presentation  to   the  Court  at  Amritsar.     Against  this  order 
the  present  appeal  has  been    filed.     A    preliminary   objection 
is  taken  to  the  hearing  of    the  appeal  on    the  ground   that  an 
Older  made  under  the  1st  clause  of    section  9  of  the  Act   is  not 
appealable.     Clause  (b)  of   section   47   allows  an   appeal  from 
an   order  made  under   section  9,  sub-section    (3)  returning   an 
application.     Apparently  it  was  not  intended  by  the  Legislature 
to  allow   an  appeal  under   the    sub-section  (1)  of  section  9.     I 
am  therefore  constrained  to  hold   that  the  present    appeal  does 
not  lie. 

I  am  asked  by  the  learned  counsel  of  Mussammat  Murad 
Bibi,  the  appellant,  to  treat  the  memorandum  of  appeal  in  this 
case  as  a  petition  for  revision  and  to  set  aside  the  order  of  the 
learned  Senior  Subordinate  Judge  returning  the  application. 
He  relies  on  the  provisions  of  section  48  of  the  Act  and  argues 
that  this  Court  is  competent  to  take  up  the  matter  on  its 
revisional  side  and  pass  a  proper  order.  Powers  of  revision 
however  are  not  to  be  exercised  in  all  oases  where  a  question  of 
jurisdiction  is  raised.  It  has  been  repeatedly  held  that  where 
other  remedies  are  open  to  a  petition  the  extraordinary  powers 
of  revision  are  not  to  be  exercised.  Jn  this  case  the  appellant 
can  present  her  application  for  the  appointment  of  a  guardian 
in  the  Court  at  Amritsar.  No  doubt  she  will  be  put  to  some 
inconvenience  as  is  argued  by  the  learned  counsel  but  that  is 
no  reason  for  the  exercise  of  tliis  exceptional  power.  I  there- 
fore refuse  to  accede  to  the  prayer  of  the  learned  counsel  and 
dismiss  the  appeal  with  costs. 


Appeal  di$mu$ed. 
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No.  108, 

Before  Hon.  Mr.  Justice  Wilberforce, 

AMIR  KHAN— (Judgment-debtor)— PETITIONER, 

Versus 

LAHOai  MAL—(Decree.holder)— RESPONDENT. 

Civil  Revision  No.  852  of  1918. 

Punjab  Alimalion  of  Land  Act,  XIII  o/ 1900,  section  2  (i)~zchether 
trees  standing  on  the  land  are  included  in  the  definition  of  "  laiid." 

Held,  that  trees  standing  on  the  land,  though  not  expressly  mentioned, 
are  included  in  the  definition  of  "  land  "  given  in  section  2  (3)  of  the  Punjab 
Alienation  of  Land  Act  and  are  consequently  not  liable  to  attachment  and 
sale  in  execution  of  a  decree  against  the  owner,  a  member  of  an  agricultural 
tribe. 

32  P.  L.  R.  1903  (1),  and  52  P.  R.  1906  (2),  referred  to. 
119  P.  R.  1890  (3),    15  P.  R.  1892  {F.  B.)  p.  75.  per  Stogdon,  J.,  (4), 
46  P.  R.  1893  (5>,  and   U  P.  R.  1905  (6),  distinguished. 

Revinon  from  the  order  of  Bhagat  Jagan  Nath,  Senior  Subordinate 
Judge,  Hoshiarpur,  dated  the  2&th  August  ]9l8. 

Niaz  Muhammad,  for  Petitioner. 

Faqir  Chand,  for  Respondent 

The  judgment  of  the  learned  Judge  was  as  follows: — 

WiLBSRFORCB,  J,-— In  this  case  the  decree-holder  has  in  S/ti  Feb.  1919, 
execution  of  his  decree  applied  successfully  to  the  lower  Courts 
for  the  sale  of  a  share  in  a  grove  of  mango  trees  belonging  to  a 
member  of  an  agricultural  tribe  and  situated  on  agricultural 
land.  The  Lower  Appellate  Court  has  held  that  such  trees 
cannot  come  under  the  definition  of  land  and  are  liable  to 
attachment  and  sale.  Against  this  decision  a  second  appeal  has 
been  preferred. 

I  have  recently  decided  a  similar  case  in  Civil  Revision 
No.  775  of  1918  (7)  and  in  that  I  have  held  that  the  definition 
of  "land"  in  the  Punjab  Alienation  of  Land  Act  includes  the 
trees  standing  thereon.  The  arguments  of  counsel  in  the 
present  case  in  no  way  make  me  in  any  way  doubtful  of  the 
correctness  of  the  decision  referred  to.  The  only  contention 
to  which  1  need  refer  specifically  is  that  it  is  urged  that  in 
other  sections  of  the  Alienation  of  Land  Act  the   word  "  land  " 


(1)  32  P.  L.  R.  1903  (Mussammat  Nihal  Kaur  v.  Hari  Singh). 

(2)  52  P.  R  1906  {Wali  ituhammad  v.  Marian  Bi). 

(3)  119  P.  R.  1890  (Dewa  v.  Hira  Singh). 

(4)  15  P.  R.  1892  {F.  B.),  p.  '.5  (Dhani  Das  T.  Aya  Ram). 

(5)  46  P.  R.  1893  (Yarn  v.  Adil). 

(6)  14  P.  R.  li;05  {Nur  Muhammad  v.  Tiloka  Mat). 

(7)  Printed  at  end  of  this  judgment. 
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obviously  does  not  include  trees.  For  instance,  under  section 
3  there  are  wide  restrictions  placed  on  the  sale  of  land  by  a 
member  of  an  agricultural  tribe  to  a  non-agrioalturist,  and  it  is 
contended  that  the  word  '*  land  "  as  used  in  that  section  can- 
not possibly  include  trees  and  that  their  sale  is  alw^ays  compe- 
tent without  the  sanction  of  the  Collector.  This  argament  is 
undoubtedly  a  plausible  one,  but  I  do  not  thialc  it  hxs  any  real 
bearing  on  the  case.  It  is  true  that  members  of  aofricaUaral 
tribes  commonly  sell  timber  without  the  sanction  of  the  Collec- 
tor. It  is  possible  also  that  sales  may  take  place  of  standing 
trees  with  the  intention  that  the  purchaser  shall  continue  to 
reap  the  fruit  therefrom.  It  is  by  no  means  clear,  however, 
that  such  sales  are  permitted  by  the  Act.  For  instance,  dates 
are  just  as  much  the  produce  of  the  land  as  wheat,  and  under 
section  15  no  alienation  of  the  produce  of  the  land  is  lawful  for 
more  than  one  year.  I  do  not  consider  therefore  that  the  Legisla- 
ture intended  to  give  permission  to  members  of  agricultural 
tribes  to  sell  trees  except  as  timber  apart  from  the  land.  It 
could  not  have  been  intended  that  a  member  of  an  agricultural 
tribe  owning  a  thickly  planted  grove  of  mango  trees  could  sell 
the  trees  to  a  non-agriculturist  with  a  view  to  the  purchaser 
enjoying  the  permanent  benefit  of  the  fruit  lu  such  cases  the 
land  itself  is  of  no  value  as  no  crops  can  be  grown  and  a  sale 
of  the  permanent  rights  of  the  trees  would  be  for  all  practical 
purposes  a  sale  of  the  land,  and  in  my  opinion  such  a  sale 
would  be  prohibited  not  only  by  section  15  but  also  by  section  3. 

I  therefore  find  no  reason  to  differ  from  my  previous  deci- 
sion and  accepting  the  application  for  revision  set  aside  the 
order  for  the  sale  of  the  trees.  I  give  applicant  his  costs  of 
these  proceedings  in  all  Coui'ts. 

Revision  accepted. 


Civil  Revision   No.  775    of  1918   RtiU'a   Sultan    Khan)    re- 
ferred to  in  above  judgment. 

29th  Jan.  iyi9.  WiiDERFOncE,  J.— In  this  case  a  decree- holder  attached  mis- 

cellaneous trees  situated  on  agricultural  land  belonging  to  a 
member  of  an  agricultural  tribe  and  the  Lower  Appellate 
Court  has  held  especially  on  the  authority  of  3J  P  L.  R. 
190.i  (1)  and  on  orders  of  the  District  Judge,  that  in  thu  defini- 
tion of  "  land  "  trees  are  included.  Against  this  decision  an 
application  for  revision  has  been  preferred. 


(1)  32  P.  L.  R.  1903  {Mustammni  Sihal  Kaur  v.  Hari  Singh). 
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The  petitioner's  counsel  relies  specially  on  15  P.  B.  1892  (1) 
and  on  remarks  made  therein  by  Stogdou,  J.,  at  page  75  to  the 
effect  that  trees  are  not  "  land  "  within  the  defiaitioa  of  section 
4,  clause  (1),  of  the  Punjab  Tenancy  Act,  1887.  He  also  relies 
on  P.  R  46  of  1893  (2)  which  follows  the  previously  recited 
judgment  and  on  14  P.  B.  1905  (3)  to  the  effect  that  a  pro- 
prietor's share  of  standing  crop  is  not  *'  land."  These  judg- 
ments, however,  are  merely  to  the  effect  that  a  suit  for  trees  or 
crops  is  not  necessarily  for  the  purpose  of  the  Punjab  Courts 
Act  a  suit  for  land.  15  P.  B.  1892  (1)  was  a  suit  relating 
to  fruit  trees  and  it  followed  1 19  P.  B,  1890  (4)  in  which  Sir 
Meredyth  Plowdea  remarked  that  it  was  a  common  practice 
to  sell  or  let  or  mortgage  fruit  trees  independently  of  the  land 
on  which  they  stand.  It  is  clear  that  such  judgments  are  of  no 
assistance  in  detei  mining  whether  and  definition  of  "  laud  "  as 
given  in  the  Punjab  Alienation  of  Laud  Act  includes  the  trees 
situated  thereon.  1  his  definition  is  silent  with  regard  to  trees 
and  as  many  other  objects  annexed  to  land  are  mentioned,  it  is 
argued  that  the  Legislature  did  not  intend  to  include  trees  in 
the  definition  of  "  land,"  but  it  is  clear  that  the  definition  itself 
is  by  no  means  intended  to  be  exhaustive.  There  appears  to  be 
no  published  authority  of  this  Court  dealing  exactly  with  the 
matter  before  me  though  52  P.  B  1906  (5)  is  in  some  way  appli« 
cable  to  this  case.  In  that  case  it  was  held  that  though  the 
maxim  quid  quid  plantatur  solo,  solo  cedit  cannot  be  accepted  in 
this  country  as  having  the  wide  meaning  attached  to  it  in  England, 
it  does  cover  the  case  of  trees  growing  on  the  land.  I  have  no 
doubt  therefore  that  it  was  not  the  intention  of  the  Legislature 
to  exclude  standing  trees  from  the  definition  of  "  land  "  and 
agreeing  with  the  decision  of  the  Lower  Appellate  (Dourt  that 
the)'  are  exempt  from  attachment  and  sale  under  the  provisions 
of  section  16  of  the  Land  Alienation  Act,  I  dismiss  the  applica- 
tion for  revision  with  costs. 


Mevteion  dienissedi 


a)  15  p.  R.  1892  iF.  B.)  p.  75  {Dhani  Das  v.  Aya  Ram). 

(2)  46  P.  R.  1893  {Yoru  v.  Adil). 

(3)  14  P.  U.  1905  {Nur  Muhammad  v.  Tiloka  Mai), 
(i)  119  P.  R.  1890  (Deica  v.  Hira  Singh). 

(5)  52  P.  R.  1906  (Wall  Muhammad  v,  Mariam  Bi), 
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No.  109. 

Before  Hon.  Mr.  Justice  Scott-Smith. 

JAMIAT  SINGH  AND  OTHKHS— (Plaistiffs)- 
APPELLANT6, 

VerstLS 

MUSSAMMAT  RAJI  AND  MUSSAMMAT  K16HNI- 

(Defskdants)— RESPONDENTS. 

Civil  Appeal  No.  1608  of  1918. 

Indian  Limitation  Act,  IX  of  1908,  section  10— I imilatiun  for  suit  for 
ejectment  of  donee  from  land  attached  to  a  gm-da.\v&ra.—la7id  gifted  to  custO' 
dian  of  gurdawara  as  dhaxakma,xih— whether  property  of  the  institution. 

Piaintiils-appellaats  sued  Mussamraat  R,  doaor  and  Mussammat  K. 
donee  for  ejectment  of  the  latter  from  2  plots  of  laud  (a)  and  (6)  gifted  by 
the  former  to  the  latter  on  the  allegation  that  the  land  was  attached  to  the 
gurdaicara  of  Shahid  Ganj  and  that  Mussammat  Raji  had  no  authority  to 
alienate  it.  The  lirst  Court  held  that  plot  (a)  was  attached  to  the  gurdaicara 
and  that  the  gift  of  it  was  iuvahd  but  that  plot  (6)  was  gifted  to  R.  S.  the 
husband  of  Mussammat  R.  and  was  not  attached  to  the  gurdawara  and 
therefore  the  plaintiff  had  no  locus  standi  to  contest  the  alienation.  The 
Lower  Appellate  Court  agreed  as  regards  plot  (6)  but  held  that  the  only  suit 
the  plaintifis  could  bring  in  regard  to  plot  (a)  was  for  a  declaration  and 
such  a  suit  was  time-barred  not  having  been  brought  within  6  years  from 
date  of  gift. 

Held,  that  the  Lower  Appellate  Court  was  wrong  in  holding  that  the 
only  suit  that  could  be  brought  in  regard  to  plot  (a)  was  one  for  a  declar- 
ation ;  the  suit  for  dispossession  of  the  donee  was  competent. 

/.  L.  R.  24  Bom.  170  (Ij,  distinguished. 

Held  also,  that  section  10  of  the  Limitation  Act  was  applicable  and  the 
Buit  was  not  barred  by  time. 

8  P.  R.  1899  (2),  9  P.  R.  1904  (3)  and   124  P.  R  1912  (4),  distinguished. 

Eeld  further,  as  regards  plot  (6)  which  was  gifted  to  R.  8.  as  dharani- 
artk  that  it  was  his  private  property  and  did  not  become  property  of  the 
ehrine  of  which  he  was  the  custodian  and  consequently  plaintiffs  had  no 
locus  standi  in  regard  to  this  plot. 
78  P.  R.  1912  (5j,  referred  to. 

Rattigans  Digest  of  Customary  Law,  Article  89,  distingoiBhod, 
iiecond  appeal  from  the  decree  of  Lieutenant-Colonel  B.  0.  Roe, 
District  Judge,  Ambala,  dated  the  14-th  February  1918. 

Sewa  Ram  Singh,  for  Appellants. 
Gullu  Ram,  for  Keapondenta. 


(1)  (1899;  /.  L.  H.  24  Bum.  170  (Kazi  Hassan  v.  Sagun  Bal  Krishna). 

(2)  8  P.  R.  1899  .Narain  Singh  v,  IsharSingh). 

(3)  9  P.  R.  1904  (Asa  Ham  v.  Pars  Ram). 

(4)  124  P.  R.  1912  {Adiar  Singh  v.  Badhawa  Singh). 
(6)  78  P.  R.  1912  (thai  Gurdit  Singh  v.  Sher  Singh). 
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The  judgment  of  the  learned  Judge  was  as  follows  :^ 

Scott-Smith,  J. — In   the    snit   out   of   which   the    present    I5th  Feb.  1919. 
appeal    arises  plaintiffs    sued    Mcssammat  Raji,    donor,    and 
Mussarnmat  Kishni,    donee,  for  ejectment   of  the   latter  from 
two  plots  of  land  gifted  by  the  former   to  the  latter.     The  suit 
was  brought  on  the  ground  that  the  land  was   attached  to   the 
gurdaivara   of  Shahid  Ganj  aud  that    Mussammat  Raji  had   no 
authority   to  alienate   them.     The   plots  are  (a)    6   highas,  19 
biswas  and  (6)   11  bighas,  15  biswas.     The  first   Court  held  that 
the  plot  (a)  was  attached  to  the  gurdaivara   and  that   Mussam- 
mat Raji  had  no  power  to  make   a  gift  of  it    but  that  the   plot 
(b)  was  gifted  to  Ram  Singh,  the  husband  of  Mussammat  Raji, 
and  was  not  attached  to  the     gurdaivara  and  that  therefore  the 
plaintiffs  had  no  locus  standi  to  object  to  the  gift  of  it.     It  there- 
fore gave  a  decree  as  regards  plot  (a)  and  dismissed  the  suit  as 
regards  plot  (6).     The  Lower  Appellate  Court  agreed  as  regards 
plot  (6)  with  the  decision  of  the  first  Court.     As  regards   plot 
(a)  it  was  of  opinion  that  the  only    suit   which  plaintiff    could 
bring  in  regard  to  it  was  one  for  a  declaration  and  that  such  a 
suit  was  time-barred  not  having  been  brought  within  six  years 
of  the  date  of  gift. 

Plaintiffs  have  filed  a  second  appeal  to  this  Court.     With 
reference   to  plot  (a)  it  is  quite  clear  from  the  revenue  records 
that  it  was  originally  granted   for   the    upkeep   of    the   shrine. 
The  muaji  file  shows  that  the  muafidar  had  no  power  to  alienate 
i  t.     This  fact  is  not  seriously  contest  'd  before  me.     The  Lower 
Appellate  Court's  view  that  the  only  suit  that  could  ba  brought 
in  regard  to  this  plot  was  one  for  a  declaration  does  not  appear 
to  be  correct.     The  learned  District  Judge  relies    upon   /.  L.  R. 
XXIV  Bom.  170  (I),    In  that  case  the  plaintiffs  sued  to  recover 
possession  of  certain  lands,  alleging  that  they  had  been  granted 
in  wahf  to  their  ancestor  and  his   lineal  descendants  to    defray 
the  expenses  for,  or  connected    with,    the  services  of  a  certain 
mosque;  that  their  father   and  cousins    who  were  mutivallis   in 
charge  of  the  said  property,  had  illeg-illy  alienated  some  of  these 
lands,  and  had  also  ceased  to  reader  any  service  to  the  mosque, 
It  was  held   in  that  case  that  the  plaintiffs  were  entitled  to  sue 
to  have  the  alienation  set  aside  and  the  ivahf  property  restored 
to  the   service   of  the   mosque      It   was   also  held   that   wakf 
property  could  not  be  alienated  and  that  any  person  interested 
in  the  endowment  could  sue  to  have  alienations    set  aside    and 
the  property  restored   to   the  trust.     In  the  present   case   the 

(1)  (1899;  /.  L.  R.  24  Bom.  170  {Kazi  Hassan  v.  Sagun  Bal  Krishna). 
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plaintiffs  do  not  sue  for  possession  for  themselves.  They  sue  to 
dispossess  the  alienee.  In  other  words,  they  wish  that 
the  property  should  be  restored  to  the  purpose  for  which  it 
"Was  granted.  It  is  not  contended  now  by  counsel  for  the  resp^n- 
dents  that  the  suit  for  dispossession  of  the  donee  cannot  lie. 

It  is,  however,  contended  that  the  suit  is  barred  by  time 
and  the  following  authorities  are  cited: — S  P.  B.  1899  (1); 
9  P.  R.  of  1904  (2)  and  124  P.  B.  of  1912  (3).  In  the  case 
reported  as  9  P.  P  of  190 i  (2)  the  plaintiff  brought  a  suit  as 
reversioner  to  contest  an  alienation  made  by  the  last  manager 
of  the  endowed  property  and  asked  for  the  dispossession  of 
the  assignee  in  favour  of  the  endowment.  It  was  held  that  the 
limitation  applicable  to  such  a  suit  was  that  proscribed  by 
section  120  of  the  second  schedule  to  the  Limitation  Act  lu 
8  P.  B.  of  1899  (1)  the  facts  were  somewhat  similar  and  it  was 
held  that  Article  120  applied.  In  both  these  cases,  however, 
the  alienation  was  for  valuable  consideration  and  therefore 
section  10  of  the  Limitation  Act  did  not  apply.  Section  10  is 
as  follows  : — "  Notwithstanding  anything  hereinbefore  contain- 
ed, no  suit  against  a  person  in  whom  property  has  become  vested 
in  trust  for  any  specific  purpose,  or  against  his  legal  represen- 
tatives or  assigns  (not  being  assigns  for  valuable  consideration), 
for  the  purpose  of  following  in  his  or  their  hands  such  proper- 
ty, or  the  proceeds  thereof,  or  for  an  account  of  such  property 
or  proceeds,  shall  be  barred  by  any  length  of  time."  Now  the 
present  suit  is  one  against  a  person  in  whom  property  has 
become  vested  in  trust  for  the  upkeep  of  a  shrine  and  against 
her  assign  who  is  not  an  assign  for  valuable  consideration  and 
therefore  in  my  opinion  section  10  of  the  Limitation  Act 
applies  and  the  suit  is  not  barred  by  time.  I  therefore  hold 
that  the  plaintiffs  are  entitled  to  a  decree  as  regards  plot  (a). 

As  regards  plot  (t),  however,  the  case  stands  on  a  differ- 
ent footing.  The  record  shows  that  it  was  gifted  to  Ram 
Singh  as  dharamarth.  The  meaning  of  the  word  dharamarth 
was  considered  in  78  P.  B.  of  1912  (4)  to  be  a  charitable  grant 
or  a  religious  endowment.  There  is  no  evidence  of  any  sort  to 
show  that  the  gift  of  this  plot  was  made  to  Ram  Singh  in  hi-» 
capacity  as  custodian  of  the  shrine.  It  was  in  my  opinion 
made  to  him  as  a  private  person.     Mr.  Sewa  Ham  Singh  refers 


(1)  8  P,  R.  1899  (Narain  Singh  v.  Ishar  Singh). 

(2)  !)  P.  H.  1901  {Asa  Ram  v.  Pars  Ram). 

(3)  12i  /'.  li  1912  {Achar  Singh  V.  Uadhaua  Singh\ 

(4)  78  P.  R.  1912  {Bhai  Uuidit  Singh  v.  Sher  Singh). 
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to  Article  89  of  Rattigan's  Digest  which  is  to  the  effect  that  all 
property  acquired  by  individual  members  of  a  religious  frater- 
nity belongs  as  a  general  rule  to  the  religious  institution  to 
which  they  are  attached;  and  from  this  he  argues  that  plot  (6) 
which  was  acquired  by  Ram  Singh  belongs  to  the  shrine  of 
which  he  was  a  custodian.  In  my  opinion  this  argument  has 
ao  force.  Ram  Singh  was  the  custodian  of  a  shrine  and  not 
one  of  the  members  of  a  religious  fraternity.  No  authority 
was  cited  in  support  of  the  proposition  that  the  custodian  of  a 
shrine  such  as  Ham  Singh  cannot  acquire  private  property  of 
his  own.  1  therefore  hold  that  the  plaintiffs  have  no  locus 
standi  in  legard  to  plot  (6). 

I  accept  the  appeal  and  modifying  the  order  of  the  Lower 
Appellate  Court  restore  the  decree  of  the  first  Court  declaring 
that  the  gift  is  invalid  so  far  as  the  plot  of  6  bighas,  19  hiswaa 
is  concerned  and  ordering  Mussammat  Kishni's  ejectment  there- 
from and  dismiss  his  suit  as  regards  the  plot  of  11  highas,  15 
biswas.     The  paities  shall  bear  their  own  costs  throughout. 

Appeal  accepted. 


No.  110. 

Before  Ron.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr. 
Justice  LeRossignol, 

UMAR  BAKHSH  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versus 

SOUNE  KHAN  AND  ANOTHER— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  162  of  1915. 

Custom— adoption— of  daughters  son — Ghorewaha  Rajputs  of  Garshari' 
kar  Tahsil,  District  Hoshiarpur — Riwaj-i-am. 

Held,  that  notwithstanding  the  entry  in  the  Riicaj-i-am  of  the  last 
settlement  to  the  contrary,  it  had  been  proved  that  the  custom  of  adoption 
exists  among   Ghorewaha  Rajputs  of  the  Garshankar   Tahsil. 

138  P.  W.  R.  1913  (I),  174  P.  R.  1883  y2),  173  P.  R.  1883  (3),  113  P.  R. 
1891  (4),  and  61  P.  R.  1894  (5),  referred  to,  also  instances  cited  in  Humphrey's 
Customary  Law  of  the  Hoshiarpur  district,  pages  147  and  18G. 

(1)  136  P.  W.  R.  1913  {Rahmnt  Khan  v.  Mussammat  Bisan). 

(2)  174  P.  li.  188.3  (Ayhey  Khan  v.  Bhambu  Khan). 

(3)  173  F.  R.  1SS3  (Mojila  Bakhsh  v.  Uame  Khan). 
(4j  113  P.  H.  1  ^!)l  (Karim  Bakhsh  v.  Fatta). 

(5)  04  P.  R,  l>y4  (Sultan  Bakhsh  v,  Mussammat  Mahian). 
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Second  Appeal  from  the  decree  of  H.  F.  Forbes,  Esquire,  District 
Judge,  Boshiarpur,  dafed  the  26th  October  1914. 

Shuja-ud-Din,  for  Appellants. 

Fakir  Chand,  for  Respondents. 

The  judgment  of  the  Coart  was  delivered  by — 

2'7th  Feb.  1919.  Shadi  Lal,  J.— Sohne   Khan,  a   Ghorewaha  Rajput  of  the 

Garhsliankar  Tahsil  in  the  lloshiarpur  District,  adopted  his 
daughter's  son  Ghulam  Rasul  who  is  himself  a  Ghorewaha 
Rajput.  The  learned  District  Judge  concurring  with  the  Sub- 
ordinate Judge  has  decided  in  favour  of  the  factum  and  the 
validity  of  the  adoption  ;  and  the  sole  question,  which  arises 
upon  the  certificate  granted  by  him,  is  whether  a  Ghorewaha 
Rajput  is  authorized  by  custom  to  adopt  his  daughter's  son. 
The  appellants  who  are  the  first  cousins  of  Sohne  Khan  place 
their  sole  reliance  upon  an  entry  in  the  lUicnj-i-am  prepared  at 
the  last  settlement  when  the  Rajputs  of  Tahsil  Garhshankar 
stated  that  among  them  there  was  no  custom  authorising 
adoption.  The  Settlement  Officer,  who  compiled  the  Biwaj-i- 
am,  however,  expressed  his  opinion  that  the  denial  by  the 
Rajputs  of  the  Garhshankar  Tahsil  as  to  the  custom  of  adoption 
was  not  borne  out  by  the  exceptions  quoted,  and  we  find  that 
there  were,  at  any  rate,  two  instances  of  the  adoption  of  daugh- 
ter's sons  among  the  Muhammadan  Rajputs  of  Mauza  Kathgarh 
oi  Tahsil  Garhshankar;  vide  Humphrey's  Customary  Law  of 
the  Hoshiarpur  District,  pages  147  and  186.  It  is  to  be  observ- 
ed that  a  Division  Bench  of  this  Court  in  Civil  Appeal  No. 
1229  of  1910  (136  P.  W.  R.  1913)  (I),  while  dealing  with  an 
entry  in  the  Riioaj-i-am  of  Garhshankar  Tahsil  excluding 
daughter  and  daughter's  son  from  inheritance  to  ancestral  estate 
in  the  presence  of  collaterals  more  distantly  related  than  the 
7th  degree,  expressed  an  opinion  that  the  Biwaj-i-am  was  not 
entitled  to  any  weight. 

So  far  as  the  question  of  the  existence  of  the  custom  of 
adoption  among  the  Ghorewaha  Rajputs  is  concerned  we  have 
a  direct  autfiority  to  the  effect  that  such  a  custom  does  exist. 
In  174  P.  B.  1883  (2),  this  Court  after  an  exhaustive  enquiry 
came  to  the  conclusion  that  a  Ghorewaha  Rajput  of  Garhshan- 
kar Tahsil  was  authorized  by  custom  to  make  a  gift  of  his 
ancestral  estate  to  his  sister's  grandson  whom  he  had  brought 
up  as  a  son.  The  judgment  refers  to  instances  of  adoption 
among  the  members  of  the   tribe,  and  the  same  remark  applies 

(1)  UQ  P.  W.  R.  191.3  {Rahmnl  Khan  v.  Mussammat  Bisan), 

(2)  174  P.  R.  1883  {Ayhcy  Khan  v.  Bhavibu  Khan). 
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<o  the  judgment  in  173  P.  B.  1883  (I),  which  relates  to  the 
custom  of  adoption  among  the  Ghorewaha  Rajputs  of  the 
Jullundur  District-  These  two  jadgments  have  never  been 
dissented  from  ;  indeed  they  have  been  cited  with  approval  in 
113  P.  B.  1891  (2)  and  64  P.  B.  1894  (3). 

The  learned  counsel  for  the  appellants  is  unable  to  cite  a 
single  instance,  judicial  or  otherwise,  in  support  of  the  conten- 
tion that  the  custom  of  adoption  does  not  exist  among  the 
Ghorewaha  Rajputs.  In  view  of  the  previous  rulings  of  this 
Court  and  the  instances  referred  to  above  we  are  unable  to 
accept  the  entry  in  the  Biwaj-i-am  as  a  correct  statement  of  the 
custom  on  the  subject.  We  accordingly  endorse  the  decision 
of  the  Courts  below  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No    111. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr. 
Justice  LeEossignol. 

RANG  I  RAM  AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

VersiLS 

MEHR  BAKHSH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  2284  of  1915. 

Punjab  Pre-emption  Act,  I  of  1913,  section  3  (5)~whether  a  sale  made 
in  execution  of  a  decree  of  a  Civil  Court,  not  being  a  decree  for  money,  is 
liable  to  be  pre-empted. 

The  present  defendant  I  sued  defendant  2  for  specific  performance  of 
an  agreement  to  sell  and  obtained  a  decree.  He  then  tendered  the  sale 
price  in  Court  and  prayed  that  defendant  1  be  forced  to  execute  a  conveyance. 
The  conveyance  was  accordingly  made.    Plaintiff  then  sued  for  pre-emption. 

Held,  that  as  the  sale  was  carried  out  in  execution  of  a  decree,  and  not 
an  order  of  a  Civil  Court  and  that  decree  was  not  a  decree  for  money  the 
suit  was  not  barred  by  section  3  (5)  of  the  Punjab  Pre-emption  Act. 

Second  Appeal  from  the  decree  of  H.  F.  Borbes,  Esquire,  Additional 
District  Judge,  Lahore,  dated  the  \Qth  July  1915. 

Tek  Chand  and  Tirath  Ram,  for  Appellants, 

Durga  Das,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

LeRossignol,  .J.-  -The  facts   of  the  case  out  of  which  this    27ffe  Feb.  1919. 
second  appeal    arises  are  as    follows: — Mehr  Singh,  defendant 

(1)  173  P.  R.  1883  [Moula  Bakhsh  v.  Uame  Khan). 

(2)  113  P.  R.  1891  {Karim  Bakhsh  v.  Fatla^. 

(3)  64  P.  B.  1894  {Sultan  Bakhsh  v.  Mussamnat  Mahian). 
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No.  1,  agreed  to  sell  a  house  to  Darga  Das,  defendant  No.  2, 
tut  on  the  failure  of  the  former  to  complete  the  contract 
defendant  No.  2  sued  for  specific  performance  and  obtained  a 
decree.  Having  obtained  a  decree  he  approached  the  Court 
with  a  tender  of  the  sale  price  and  prayed  that  defendant  No.  I 
should  be  forced  to  execute  the  conveyance.  "With  this  order 
defendant  No.  1  complied,  and  the  sale  by  Mehr  Singli  was 
perfected.  Thei'eupon  plaintiffs  sued  to  pre-empt,  and  the 
Courts  below  have  held  that  inasmuch  as  the  sale  was  canied 
out  in  compliance  with  the  orders  of  the  Court  the  suit  to 
pre-empt  is  barred  undei-  section  3  (5)  of  the  Punjab  Pre- 
emption Act  of  1913. 

The  plaiutiifs  have  come  up  in  second  appeal  to  this  Court 
and  on  their  behalf  it  is  urged  that  the  sale  was  completed  in 
execution  of  a  decree  of  a  Civil  Court  but  inasmuch  as  that 
decree  was  not  a  decree  for  money,  section  3  (5)  of  the  Act 
does  not  bar  the  suit.  For  the  respondents  it  is  contended 
that  the  sale  was  carried  out  under  an  order  of  the  Civil  Court. 

In  our  opinion  the  appeal  must  succeed  for  the  sale  was 
canied  out  obviously  in  execution  of  the  decree  of  the  Civil 
Court  and  not  in  execution  of  an  order.  Quite  apart  from  the 
fact  that  an  order  between  the  parties  to  a  Civil  suit  regarding 
execution  amounts  to  a  decree  it  is  quite  clear  that  the  sale 
was  completed  in  execution  of  the  decree  and  inasmuch  as  that 
decree  was  not  a  decree  for  money  the  suit  to  pre-empt  is  not 
barred. 

For  these  reasons  we  accept  the  appeal,  reverse  the  finding 
of  the  (>ouits  below  and  remand  the  case  under  order  XLI, 
rule  23,  Civil  Procedure  Code,  to  the  first  Court  for  decision  on 
the  other  points  in  the  case-  Stamp  on  appeal  to  be  refunded. 
Other  costs  to  follow  the  final  event. 

Aj^peal  accepted. 


No.  112. 

Before  Hon.  Mr.  Justice  ticott-t:iinUh  and  Hon.  Mr. 

Justice  Broadivay. 

CHHAJJU  AND  OTHE  US -(Defendants)— APPELLANTS, 

Versius 
DALLU  AND  AN0THEtl-(PLAiNTrPF3) -RESPONDENTS. 

Civil  Appeal  No.  2413  of  1915. 

Jurisdiclimi  (Civil  or  Rcrcnuc)-  i^uil  for   declaration  thai  a  certain 
partition  of  common  land  effected  by  the  Revenue  authorities  is  inoperative— 


Sept.  and  Oct,,  1919.  ]  CIVIL  JUDGMENTS— No.  112.  295 


so  far  as  plaintiffs'  interests  are  concerned— Punjab  Land  Revenue  Act,  XVII 
of  1887,  secti07is  116  and  117. 

The  plaintiffs  sued  for  a  declaration  that  a  certain  partition  of  common 
land  effected  by  the  Revenue  authorities  is  inoperative  so  far  as  their  interests 
are  concerned.  The  partition  had  been  effected  in  accordance  with  the 
khewat  of  the  1880  settlement  and  plaintiffs  claimed  that  it  should  have  been 
effected  according  to  the  khewat  of  the  190D  settlement. 

Held,  that  as  the  question,  being  one  of  measure  of  right,  was  one  of 
title  within  the  meaning  of  sections  116  and  117  of  the  Punjab  Land 
Revenue  Act,  the  suit  was  cognisable  by  a  Civil  Court. 

99  P.  R.  1905  (1),  referred  to. 

Held  also,  that  the  fact  that  the  partition  had  actually  been  completed 
did  not  oust  the  jurisdiction  of  the  Civil  Courts. 

61  P.  R.  1897  (F.  B.)   (2),  and  28  P.  R.  1913   (F.  B.)  (3),  referred  to. 
Second  Appeal  from  the  order  of  Bai  Sahib  Lala  Bishamhar  Dyal, 
Bistrtict  Judge,  Karnal,  dated  the  3rd  May  1915. 

Beni  Pershad  and  Gobind  Ram,  for  Appellants. 

Gulla  Ram,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by— > 

Broadway,  J. — The  suit  out  of  which  this  appeal  has  arisen  ot  .  March  1919 
was  instituted  by  the  plaintiffs- respondents  and  in  it  they 
sought  for  a  declaration  that  a  certain  partition  of  common 
land  in  village  Giaupura  which  had  been  effected  by  the 
revenue  authorities  should  be  declared  inoperative  so  far  as 
their  interests  were  concerned.  The  primary  Court  held  that 
the  suit  was  one  cognizable  by  the  revenue  Courts  alone  and 
for  that  reason  dismissed  it.  On  appeal  the  Lower  Appellate 
Court  in  a  very  short  order  held  that  the  suit  was  one  cogniz- 
able by  the  Civil  Courts  and  directed  that  the  suit  should 
proceed  and  be  disposed  of  on  its  merits.  Against  this  order 
of  the  learned  District  Judge  the  defendaats-appellants  have 
preferred  this  appeal,  and  we  have  heard  Mr.  Beni  Pershad 
Khosla  on  their  behalf  and  Mr  Gullu  Ram  for  the  plaintiffs- 
respondents. 

The  point  for  determination  is  whether  the  civil  ov  revenue 
Courts  have  jurisdiction  to  try  the  suit.  Partition  has  been 
effected  in  accordance  with  the  hheioat  of  the  settlement  of 
1880,  and  the  plaintiffs-respondents'  claim  is  that  the  partition 
should  have  been  according  to  the  khewat  of  the  settlement  of 
1909.     The  khewats  in  question  are    different  and   the  measure 

(1)  99  P.  R  1905  {Fazaldad  Khan  v.  Ala  Muhammad). 

(2)  61  L>.  R.  18;)7  {F.  B.)  {Bachan  Singh  v.  Madkan  Singh), 
(3)  28  P.  R.  1913  (F.  B.)  {Anwar  v.  Allah  Yar), 
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of  right  in  each  case  varies.  The  question  of  the  measure  of 
right  ia  clearly  one  of  title  within  the  meaning  of  sections  1 16 
and  117  of  the  Punjab  Land  Revenue  Act  as  was  held  in 
99  P.  B.,  i&05  (1).  The  suit  was  therefore  cognizable  by  and 
within  the  jurisdiction  of  the  Civil  Courts.  Mr.  Beni  Pershad 
urged,  however,  that  the  fact  that  the  partition  had  actually 
been  completed  ousted  the  jurisdiction  of  the  Civil  Courts.  We 
are  unable  to  accede  to  this  contention  which  is  opposed  to 
61  P.  B.  1897  (2),  and  28  P.  B.  1913  (3). 

In  our  opinion  the  view  taken  by  the  learned  District 
Judge  ia  correct  and  we,  therefore,  dismiss  this  appeal  with 
costs. 

Appeal  dismissed. 


No.  113. 

Before  Hon.  Mr.  Justice  A bdul  Raoof. 
JIWANA— (Defendant)— PETITIONER, 
Versus 
MALAK  CHAND—(PLA.iNriPF)— RESPONDENT. 

Civil  Revision  No.  819  of  19 18. 

Indian  Contract  Act,  IX  of  1872,  section  23  —suit  for  recovery  of 
money  paid  under  a  void  contract. 

Plaintiff  sued  for  recovery  of  a  sum  of  money  paid  to  the  defendant. 
The  lower  Courts  found  that  the  defeadaut  had  pronised  to  marry  his 
daughter  to  the  plaintiH  aud  that  the  money  was  advanced  by  plaiuliU  on 
the  faith  of  that  promise.  Defondaut  admitted  thai  ho  had  married  his 
daughter  to  another  man. 

Ucld,  that  although  the  agreement  was  void  under  section  23  of  the 
Contract  Act  the  plaintill  could  recover  back  the  money  paid  under  it  as  the 
agreement  remained  unperformed, 

27  P.  L.  R.  1915  ;,4),  and  lOG  P.  R.  187i),  p.  295  (5),  per  Plowden,  J., 
referred  to. 

Revision  from  the  decree  of  Khan  Sadullah   Khan,  Senior  Sub- 
ordinate Judge,  Shahpur,  at  Sargodha,  dated  the  lith  Maij  1918, 

Nand  Lai,  for  Petitioner. 
C.  L.  Gulati,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 
.Q  .  „,    .g-rt  Abdul  Raoof,  J. — The   plaintiff   brought   a   suit   for    the 

reoovory  of  Rs.  300,  with  interest  on  the  allegation  that  on  the 

(1)  99  P.  R.  1905  {Fazaldad  Khan  v.  Ata  Muhammad). 

(2)  61  P.  R.  1897  {F.  B.)  {liachan  Singh  v.  Madkan  Singh), 

(3)  28  P.  R.  1913  {l<\  B  )  (Anwar  v.  Allah  Yar). 

(4)  27  l\  L  R.  1915  {Hira  v.  Jowala  Das). 

(5;  106  P.  R.  1879  p.  295  {Kahna  v.  Kahn  Singh). 
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14th  December  1911,  the  defendant  borrowed  the  sum  under 
his  signature  in  the  plaintiff's  bahi.  Various  pleas  were  raised 
by  the  defendant  by  way  of  defence  to  the  suit.  It  has  been 
found  by  both  the  Courts  below  that  the  defendant  had  pro- 
mised to  marry  his  daughter  to  the  plaintiff  and  the  plaintiff 
had  made  an  advance  of  Rs.  300,  on  the  faith  of  that  promise. 
The  Court  of  first  instance  passed  a  decree  for  the  principal 
sum  Rs.  300  only  and  did  not  allow  any  interest  or  coats  to 
the  plaintiff.  Both  the  parties  appealed  to  the  lower  Appellate 
Court.  Defendant's  appeal  was  dismissed  and  the  plaintiff's 
appeal  was  partly  decreed,  the  Appellate  Court  holding  that 
the  plaintiff  was  entitled  to  costs  also.  The  present  petition 
for  revision  has  been  filed  by  the  defendant  and  it  has  been 
argued  that  the  suit  was  not  maintainable  inasmuch  &s  the 
contract  to  give  the  daughter  in  marriage  was  an  illegal  con- 
tract, and  no  sait  could  be  based  upon  that  contract.  Section 
23  of  the  Indian  Contract  Act  is  relied  upon.  The  suit  on  the 
face  of  it  is  not  one  for  the  enforcement  of  any  illegal  agree- 
ment. It  is  a  suit  merely  for  the  non-performance  of  the 
promise  on  the  part  of  the  defendant.  In  support  of  his  argu- 
ment the  learned  Counsel  for  the  appellant  relied  upon  27 
P.  L.  R.  1915  (1),  and  contended  that  inasmuch  as  the  contract 
was  illegal  the  present  suit  was  not  maintainable.  That  was 
not  what  was  held  in  that  case.  The  learned  Judge  who 
decided  that  case  based  his  judgmert  on  the  finding  that  a 
betrothal  had  taken  place  and  that  the  promised  girl  had  died 
before  she  could  be  married.  He  was  of  opinion  that  the 
agreement  had  partly  been  performed.  The  concluding  words 
of  his  judgment  are  : — 

"Holding  then  that  plaintiff  advanced  the  money  claimed 
"  to  defendant  as  consideration  for  an  illegal  promise  which 
*'  was  performed  either  in  whole  or  in  part,  according  to  the 
"  view  taken,  I  decide  that  the  plaintiff  is  entitled  to  no  relief 
*' and  dismiss  the  appeal  " 

This  decision  was  in  full  accord  with  the  observation  made 
by  Plowden,  J.,  in  the  case  of  Kahna  appellant  v  Kahn  Singh 
and  others  respondents  in  106  P.  7?.  1879  (2).  That  eminent 
Judge  observed  thus  at  page  295:— 

"  I  have  no  difficulty,  however,  in  holding  that  a  person 
"  who  has  paid  money  under   an   agreement  which  is  void  as 

a)  27  P.  L.  R  1915  (Hira  v.  Jowala  Das). 
(2)  lOG  P.  It,  1879  {Kahna  v.  Kahn  Singh), 
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**  opposed  to  public  policy,  may  recover  back  the  money  so 
**  paid  -while  the  agreement  ia  still  unperformed  ;  although  he 
"cannot  do  so  afterwards." 

The  decision  of  Mr.  LeRossignol  is  in  full  accord  with  this 
opinion  of  Mr.  Justice  Plowden. 

In  the  present  case  the  defendant  admitted  that  he  had 
married  his  daughter  to  another  man,  and  therefore  he  had 
disabled  himself  from  performiig  the  contract  altogether.  The 
plaintifE  was,  therefore,  entitled  to  sue  for  the  money  advanced. 
The  jndgraent  of  the  Court  below  is,  therefore,  correct  The 
learned  Counsel  has,  however,  argued  that  the  suit  was  barred 
by  three  years'  limitation.  There  is  no  force  in  this  contention. 
In  the  first  place  the  point  does  not  appear  to  have  been 
pressed  in  the  lower  Appellate  Court,  A  plea  to  this  effect 
was  taken  in  the  memorandum  of  appeal  filed  in  the  Court 
below,  but  it  was  evidently  never  pressed  '1  here  is  no  indica- 
tion in  the  judgment  of  the  lower  Appellate  Court  that  any 
argument  was  addressed  on  the  plea  of  limitation  before  that 
Court  I  find  t  hat  there  was  good  reason  for  the  plea  not  being 
pressed.  The  defendant  was  exarrined  in  this  case  and  ho 
deposed  that  he  married  his  daughter  to  another  man  on  the 
16th  Maghar  Sambat  1972.  This  date  corresponded  to  the  l&t 
December  1915.  The  present  suit  was  filed  on  the  7th  October 
1916.  It  was,  therefore,  withlu  time  from  the  date  of  the 
breach  of  the  contract. 

The  application  for  revision  must  be  dismissed  and  it  is 
dismissed  with  costs- 

Appeal  dismissed, 

No.  114. 

Before  Hon.  Mr.  Justice  Broadway. 
PAIRA  MAL  AND  SONS— (Plaintiffs)— PETITIONERS, 

Versus 
RAJ  NARAIN  AND  COMPANY— .Uep^n dants)— 

RKSPOiNDENTS. 

Civil  Revision  No  924  of  1918 

Civil  Procedure  Code,  Acl  V  of  1908,  acclion  10— order  staying  the  suit 
can  only  be  made  if  the  two  Courts  have  concurrent  jurisdiction. 

The  petitioners  filed  a  suit  for  recovery  of  Rs.  3,103  on  the  20lh  April 
1918,  which  was  pending  in  the  Court  of  the  Senior  Subordinate  Judge  of 
Amritsar.  Tho  respondents  asked  for  an  order  staying  it  on  Iho  ground 
tliftt  they  had  filed  a  suit  in  which  the  same  questions  woro  involved  in  th^ 
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Court  of  the  Munsif  at  Delhi  on  the  25th  March  1918.    This  prayer  was 
granted. 

Held,  that  as  the  suits  were  not  pending  in  Courts  of  concurrent 
jurisdiction  in  the  sense,  that  the  suit  to  be  stayed  could  be  tried  in  the 
Court  in  which  the  first  suit  was  instituted,  the  order  passed  by  the  Senior 
Subordinate  Judge  of  Amritsar  staying  the  suit  under  section  10  of  the 
Code  of  Civil  Procedure  was  without  jurisdiction. 

37  Indian  Cases,  510  (1),  referred  to. 
Revision  from   the  order  of  Lola    Ganga  Earn    Wadhwa,   Senior 
Subordinate  Judge,  Amritsar,  dated  the  ZOth  August  1918. 

Tirath  Ram,  for  Petitioners. 

Bishan  Nath,  for  Respondents. 

The  judgmetit  of  the  learned  Judge  was  as  follows ;— » 

Broadway,  J. — This  is  au  application  under  section  4i  of  &th  Feb.  1919. 
the  Punjab  Courts  Act  for  revision  of  an  order  passed  by  the 
Senior  Subordinate  Judge,  Amritsar,  staying  the  trial  of  a  suit 
under  section  10  of  the  Civil  Procedure  Code.  The  petitioners 
filed  the  suit  on  the  20th  April  1918  aiid  the  respondents  asked 
for  an  order  staying  it  on  the  ground  that  they  had  filed  a 
suit  in  which  the  same  questions  were  involved  in  the  Court  of 
the  Munsif  at  Delhi  on  the  25th  xMarch  1918. 

Before  an  order  und^r  section  10,  Civil  Procedure  Code 
can  be  passed^  however  it  seems  to  me  that  the  Courts  in  which 
the  two  suits  are  pending  must  be  of  concurrent  jurisdiction 
in  the  sense  that  the  suit  to  be  stayed  could  be  tried  in  the 
(Joart  in  which  the  first  suit  was  instituted  (see  37  /.  C.  5 10)  (1), 
It  is  obvious  that  the  suit  now  stayed  is  not  triable  by  the 
Munsif  and  the  order  complained  of  was  therefore  without 
jurisdict4on. 

I  accordingly  accept  this  petition  with  costs  and  setting 
aside  the  order  of  the  Senior  Subordinate  Judge  dii-ect  that  the 
case  be  proceeded  with. 

Appeal  accepted. 

No.  115. 

Before  Hon.  Mr.  Juatice  Broadway. 

RAM  SINGH  AND  PANNA  SINGH--(Defkndams)— 
APPELLANTS, 

Versus 
HARI  SINGH    ETC.— (Plaintiffs)— AND  2  OTHERS 
—(Defendants)— RESPONDENTS. 
Civil  Appeal  No.  1004  of  1918. 
Custom— adoption— Molial  Rajputs— Tahsil  FaziJfca —Riwaj-i-am. 
One  P,  S.,  a  Mohal  Rajput  of  the  Fazillia  Tahsil,  had  made  a  deed  of 
adoption  in  favour  of  one  of  his  nephews,  the  present  defendant,  aad  also  left 

(1)  (1916)  37  Indian  Cases  510  {Gopikisan  v.  Padamraj). 
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to  him  by  will  all  his  property  which  was  ancestral.  The  plaintiSs,  also 
nephews  of  P.  S.,  sued  for  a  declaration  that  the  gift  in  favour  of  the 
defendant  shall  not  affect  their  reversionary  rights.  According  to  the  latest 
Riwaj-i-am  of  the  district  no  custom  of  adoption  existed  in  the  Fazilka 
Tahsil. 

Ueld,  that  defendant  on  whom  the  onus  lay,  had  failed  to  prove  the 
existence  of  a  custom  of  adoption  among  Mohal  Rajputs  of  the  Fazilka 
Tahsil 

Second  Appeal  from  the  decree  of  &'.   Wilberforce,  Esquire,  District 
Judge,  Ferozepure,  dated  the  5th  January  19 1  "^t 

Anant  Bam  and  Rambhaj  Datta,  for  Appellants. 

Sheo  Narain,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

8lh  Feb.  1919.  Broadway,  J. — The  following  pedigree  table  will  show  the 

relationship  of  the  parties  to  this  suit  ;— 

MALAM  SINGH. 


r  \  1 

Bftkhtawar  Singh.  Panna  Singh,  Jawana  Singh, 

defendant,  (died  | 

pendente  lite).  Ram  Singh,  (defendant). 


,    r  i  ^ 

Ilari  Singh,  Bheron  Singh,  Parera  Singh, 

plaintiff.  plaintiff.  plaintiff. 

The  parties  are  Mohal  Rajputs  of  Islam wala  in  tlio  Fazilka 
Tahsil  of  the  Ferozepore  District. 

On  the  17th  April  1913  Panna  Singh  executed  a  will, 
which  was  duly  registered,  and  in  which  he  left  his  property 
to  Ram  Singh,  alleging  that  he  had  adopted  Rim  Singh  years 
before  and  had  arranged  for  his  marriage  on  the  7th  June 
1915.  Panna  Singh  executed  a  deed  called  a  deed  of  adoption 
and  stated  therein  tliat  he  had  executed  the  will  above  men- 
tioned.    This  deed  was  also  registered. 

On  the  28th  January  1916  mutation  was  sanctioned  of  a 
gift  of  laud  by  Panna  Singh  to  Ram  Singh,  the  gift  being  an 
oral  one. 

On  the  19th  February  1910  the  plaintiffs  instituted  this 
Buit  alleging— 

(1)  that  the  land  was  ancestral, 

(2)  that  there  had  been  no  valid  adoption, 

(3)  that  Panna  Singh  had  not  the  power  to  adopt, 

(4)  that  the  gift  was  invalid,  and 

(5)  that  the  parties  were  governed  by  custom. 
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The  defendants  replied— 

(1)  that  the  property  was  not  ancestral, 

(2)  that  an  adoption  had  been  made, 

(3)  that  Panna   Singh  had   the  power   to  adopt  according 
to  the  custom  of  the  tribe,  and 

(4)  that  the  adoption  was  valid  both  in  law  and  by 
custom. 

The  Courts  below  have  held  that  the  property  was  ances- 
tral and  that  no  custom  had  been  proved  authorising  the 
adoption, 

Ram  Singh  has  therefore  preferred  this  appeal  to  this 
Court  through  Mr.  Rambhaj  Datta  and  I  have  beard  Pandit 
Sheo  Narain  for  the  plaintiffs-respoadeats.  The  only  point 
argued  at  the  bar  was  whether  or  not  a  custom  had  been 
proved  by  which  Panna  Singh's  adoption  was  valid.  It  seems 
to  me  that  the  decision  of  this  question  depends  a  great  deal 
on  the  question  of  onus.  The  learned  District  Judge  has  held 
that  the  onus  was  rightly  placed  by  the  first  Court  on  the 
defendant-appellant  to  show  that  there  was  a  custom  under 
which  his  adoption  was  valid. 

According  to  the  latest  Bnoaj-i-am  of  the  District  no  such 
custom  exists,  and  Mr.  Currie,  the  Settlement  officer,  has  noted 
that  adoption  is  distinctly  rare  among  all  tribes  in  the  Muktesar 
and  Fazilka  Tahsils. 

Fazilka  Tahsil  lies  south  of  the  central  Districts  and  it 
seeras  to  me  that  the  view  taken  by  the  Courts  below  is  cori'ect 
and  that  in  the  present  case  it  was  for  the  defendant-appellant 
to  show  that  there  was  a  custom  by  which  his  adoption  was 
valid. 

Practically  the  only  instance  of  an  adoption  is  the  one  now 
in  dispute  and  after  a  consideration  of  the  evidence  on  the 
record  (through  which  Mr.  Rambhaj  Datta  took  me)  1  am  in 
agreement  with  the  Courts  below  and  hold  that  the  defendant- 
appellant  has  not  proved  that  among  Mohal  Rajputs  of  the 
Fazilka  Tahsil  the  custom  of  adoption  exists.  I  accordingly 
dismiss  this  appeal  with  costs. 

Appeal  diemiesed. 
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No.  116. 

Before  Hon,  Mr.  Justice  Chevis. 

GOBIND  RAM— (Defendant)-  APPELLANT, 

Versus 

MUSSAMMAT  PALI  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  1719  of  1918. 

Jurisdiction  (jCivil)— whether  Appellate  Court  in  course  of  decision  of  an 
appeal  from  one  decree  can  set  aside  the  decree  which  dismisses  a  separate 
suit  and  from  ichich  no  appeal  has  been  lodged. 

In  May  1915  Mussammat  P.,  widow  of  M.,  sold  the  land  in  suit  to  G.  R. 
for  Rs.  1,990.    Four  suits  were  subsequently  brought  viz. :  — 

(1)  by  Mussammat  P.  to  recover  possession  alleging  fraud  and  undue 
influence  ; 

(2)  by  the  daughter  of  a  collateral  of  M.  for  a  declaration  to  protect  her 
reversionary  rights ; 

(3)  by  A.  R.  for  pre-emption  ; 

(4)  by  D.  and  Dh.  also  for  pre-emption. 

The  first  Court  gave  Mussammat  P.  a  decree  and  dismissed  the  other 
3  suits.  The  plaintiffs  who  were  unsuccessful  in  the  first  Court  did  not 
appeal  and  so  the  decrees  dismissing  their  suits  became  final. 

G.  R.  appealed  against  the  decree  obtained  by  Mussammat  P.  Then 
G.  R.  and  Mussammat  P.  put  in  a  compromise  according  to  which  G.  R.  was 
to  pay  Mussammat  P.  Rs.  1,990,  and  take  half  the  land.  On  this  the  District 
Judge  ordered  that  as  the  other  plaintiffs  had  had  their  suits  dismissed 
merely  because  Mussammat  P.  had  been  given  a  decree  their  cases  should  be 
re-opened  and  re-tried  by  the  lower  Court,  these  plaintiffs  being  allowed  to 
amend  their  plaints  so  as  to  meet  the  new  circumstances  introduced  by  the 
compromise.    G.  R.  appealed  to  this  Court. 

Held,  that  there  is  no  provision  of  the  law  which  enables  a  Court  in  the 
course  of  the  decision  of  an  appeal  from  one  decree  to  set  aside  the  decree 
which  dismisses  a  separate  suit  and  from  which  no  appeal  has  been  lodged 
and  that  consequently  the  order  of  the  District  Judge  in  ao  far  as  it  re-opens 
the  3  suits  (2)  (3)  and  (4)  was  ultra  vires  and  must  bo  set  aside. 

{Second   Appeal  from   the  decree   of  F.  W.   Kennaway,   Esquire, 
District  Judge,  Hoehiarpur,  dated  the  Xat  February  1 918. 

Faqir  Cband,  for  Appellant. 

Bebari  Lai  and  Jagau  Natb,  for  Respondenta. 

Tbe  judgment  of  tbo  learned  Judge  was  as  follows:— 

CUEVis,  J.  — Mussammat  Pali,  widow    of  Matsaddi,  sold  tbe 
lO^/i  Fe6.  1919.        laud  in  suit  to   Gobind  Ram  on   tbe    Utb   of   May    1915  for 
Ra.  1,990.     Four  suits  were  subsequently  brougbfc  — 

(1)  by  Mosaammat  Pali,   wbo   sued  to  recover  possession, 
»Ueging  fratid  and  undue  iuflueuoe } 
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(2)  by  Massammat  Sarasti,  daaghier  of  a  collateral  of 
Mutsaddi,  who  sued  for  a  declaration  to  protect  her  reversoinary 
rights,  alleging  want  of  omsideration  and  necessity  ; 

(3)  by  Asa  Ram,  who  sued  to  pre  empt,  and 

(4)  by  Durga  and  Dheru,  who  also  saed  to  pre-empt. 

The  first  Court  gave  Mussammat  Pali  a  decree  and  dismiss- 
ed the  other  three  suits.  The  plaintiffs  who  were  unsuccessful 
in  the  first  Court  did  not  appeal  and  so  the  decrees  dismissing 
their  suits  became  final.  Against  the  decree  obtained  by  Mus- 
sammat  Pali,  Gobind  Ram  preferred  an  appeal  to  the  District 
Judge.  Then  Gobind  Ram  and  Mus  sammat  Pali  put  in  a  com- 
promise according  to  which  Gobind  Ram  was  to  pay  Mnssam- 
mat  Pali  Rs.  1,990  and  take  half  the  land.  On  this  the  learned 
District  Judge  remarked  that  as  the  other  plaintiffs  had  had 
their  suits  dismissed  merely  because  Mussummat  Pali  had 
been  given  a  deci'ee,  their  cases  should  be  reopened  now  that 
Mussaramat  Pali  had  compromised  with  Gobind  Ram.  He 
accordingly  added  them  as  parties  to  the  appeal  brought  by 
Gobind  Ram  and  then,  passing  a  decree  as  between  Mussammat 
Pali  and  Gobind  Ram  in  the  terms  of  the  compromise,  ordered 
that  the  three  suits  brought  by  Mussammat  Surasti,  Asa  Ram 
and  Durga  and  Dheru  should  be  reopened  and  retried  by  the 
lower  Court,  these  plaintiffs  being  allowed  to  amend  their 
plaints  so  as  to  meet  the  new  circumstances  introduced  by  the 
compromise,     Gobind  Ram  appeals. 

I  think  the  course  adopted  by  the  learned  District  Judge 
is  quite  incorrect.  Had  Gobind  Ram's  appeal  succeeded  on  the 
merits,  I  do  not  see  that  this  would  have  been  any  good  ground 
for  reopening  the  other  three  suits.  Mussammat  Surasti,  Asa 
Ram  and  Durga  must  have  been  aware  that  it  was  open  to 
Gobind  Ram  to  appeal  against  the  decree  obtained  by  Mussam- 
mat Pali  and  that  that  decree  might  be  reversed  or  modified 
by  the  Appellate  Court.  Therefore  if  they  wished  to  be  on 
the  safe  side  they  should  have  appealed  merely  as  a  matter  of 
precaution.  1  am  unaware  of  any  provision  of  law  which 
enables  a  Court  in  the  course  of  the  decision  of  an  appeal  from 
one  decree  to  set  aside  the  decree  which  dismisses  a  separate 
suit  and  from  which  no  appeal  has  been  lodged. 

I  accept  this  appeal  and  while  upholding  the  decree  of  the 
Lower  Appellate  Court  passed  in  terms  of  the  compromise 
between  Mussammat  Pali  and  Gobind  Ram,  1  reverse  so  much 
pf  the  learned    District    Judge's   order    as   reopens   the   tbre^ 
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suits  in  which  Mussammat  Surasti,  Asa  Ram  and  Durga  and 
Dheru  were  plaintiffs.  The  order  of  the  first  Court  dismissing 
these  three  suits  will  stand.  The  circumstances  are  peculiar 
and  I  pass  no  order  as  to  costs  in  this  Court.  Mussammat 
Surasti,  Asa  Sam  and  Durga  and  Dheru  will  bear  their  own 
costs  in  the  District  Judge's  Court,  and  as  ordered  by  the  first 
Court  they  will  also  bear  their  own  costs  in  that  Court. 

Appeal  accepted. 

No.  117. 

Before  Hon.  Mr.  Justice  Martineaic. 

CHANAN  MAL,  ETC.— (Defendants)— APPELLANTS, 

Versus 
MELA  RAM   AND  ANOTHER— (Plaintiffs)— 
AND  DHIRTA  RAM,  ETC.— (Defendants)— 
KESPONDENTS. 

Civil  Appeal  No.  2673  of  1918. 

Indian  Limilation  Act,  IS  o/ 1908,  article  lio—xchether  applicable  to 
a  suit  by  a  mortgagee  against  the  purchaser  of  the  mortgaged  property  at  an 
aiiction  sale  in  execution  of  a  decree. 

Held,  that  article  135  is  applicable  only  to  suits  by  the  mortgagee 
against  the  mortgagor  or  a  person  deriving  title  from  the  mortgagor,  and  was 
consequently  not  applicable  to  the  present  suit  against  the  auction-purchaser 
of  the  mortgaged  property  in  execution  of  a  decree. 

Second  Appeal  from  the  decree  of  Lala  Munna  Lai,  Senior 
Subordinate  Judge,  Jullundiir,  dated  the  9th  May  1918. 

Bhagat  Covin d  Das,  for  Appellants. 

Jagan  Nath,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  - 

IQth  Feb  l919.  Martineau,  J,— The   house    in    dispute     belongPi    to    two 

brothers,  Pohlu  and  Jhandu.  J  he  plaintiff,  Mela  dam,  is  a 
mortgagee  of  Pohlu's  half-share  under  a  deed  executed  by 
Pohlu  in  1893  and  an  additional  deed  executed  in  1897.  The 
first  mortgage  was  without  possession,  but  the  second  deed 
recited  that  possession  had  been  given  to  the  mortgagees  (Mela 
Ram  and  one  Dhirta  Ram;  on  account  of  default  in  payment 
of  interest  on  the  first  mortgage- 

In  1915,  Chanan  Mai,  defendant  1,  had  the  whole  house  sold 
in  execution  of  a  decree  obtained  against  Jhandu  and  his  son,  and 
purchased  it  himself.  He  and  his  eons  afterwards  took  posses* 
sion  of  the  whole  bouse,  and  in  consequence  Mela  Ram  and  his 
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brother   brought  the   present  suit  for   possession    of  the  half- 
share  that  was  mortgaged  by  Pohla. 

The  first  Court  dismissed  the  suit  as  barred  by  limitation 
Tinder  article  135  of  the  1st  schedule  to  the  Limitation  A.ct,  biit 
on  appeal  the  learned  Senior  Subordinate  Judge  has  held  that 
as  the  suit  is  not  brought  against  tho  mortgagor  or  his  repre- 
sentative article  1S5  does  not  apply,  and  he  has  given  the 
plaintiffs  a  decree. 

The  defendants  have  filed  a  second  appeal  in  this  Court, 
and  it  is  contended  on  their  behalf  that  the  Lower  Appellate 
Court  is  wrong  in  holding  that  art'cle  135  applies  only  to  a 
suit  against  the  mortgagor.  My  attention  his  been  drawn  to 
page  425  of  Rustomji's  Law  of  Limitation,  2nd  Edition,  where 
the  learned  author  notes  that  whilst  article  li8  expressly  refers 
to  a  suit  for  recovery  of  possession  from  the  mortgagor  article 
135  seems  to  be  applicable  to  a  suit  against  the  mortgagor  or 
anybody  else. 

It  is  true  that  it  is  not  espresdy  stated  in  article  135  that 
the  suit  referred  to  therein  is  one  agiinst  the  mortgagor,  bat 
the  view  that  that  article  was  meant  to  apply  generally  to  any 
suit  by  the  mortgagee  for  possession  of  the  mortgaged  property 
would  lead  to  manifest  absurdities.  For  instance,  in  the  present 
case,  even  if  the  plaintiffs  were  in  possession  of  the  mortgaged 
property  from  the  date  of  the  mortgiga  up  to  the  time  when 
Chanan  Mai  took  possession  after  his  purchase  their  suit  would, 
if  the  contention  put  forward  by  counsel  for  the  appellants 
*were  correct,  be  barred  under  article  135  beciuse  twelve  years 
had  elapsed  since  the  mortgagor's  right  to  possession  deter- 
mined. In  fact,  if  we  wera  to  acjapt  thj  theory  ad?^anced 
by  counsel  for  the  appellants,  it  would  mt  h  ive  been  necessary 
for  Chanan  Mai  to  purchase  the  property  or  have  even  a 
shadow  of  a  title  to  it,  but  he,  or  any  one  else, could  have  taken 
forcible  possession  and  have  succssfully  resisted  the  plaintiffs' 
claim  by  pleading  that  the  time  prescribed  in  article  135  for  a 
suit  by  the  mortgagee  had  expire.!  Obviously  sach  a  state  of 
things  could  never  have  been  intended,  and  I  have  no  hesita- 
tion in  holding,  in  agreement  with  the  Lo.ver  Appellate  Court, 
that  article  135  applies  only  to  a  suit  by  the  mortgagee  against 
the  mortgagor,  or  a  person  deriving  title  from  the  mortgagor, 
and,  therefore,  does  not  apply  to  the  present  case  which  ia 
governed  by  article  142. 

The  only  other  question  h,  vvliothor  the  plaintiffs  have 
been  iu  possession    within    12  years  of  the  suit.     Tho   Lowet 
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Appellate  Court  has  referred  to  certain  docaoieats  as  showing 
that  the  plaintiffs'  possession  was  admitted.  It  is  argued 
for  the  appellants  that  these  cannot  be  relied  upon  as  acknow- 
ledgments giving  fresh  starting  points  for  limitation  under 
section  19  of  the  Limitation  Act  because  they  were  not  specifi- 
cally mentioned  in  the  plaint.  Bat  without  going  into  this 
point,  I  think  that  the  plaintiffs'  possession  is  to  be  presumed 
from  the  fact  that  they  were  co-sharers  in  the  hoasa  with 
Jhandu,  who  was  in  possession.  It  is  not  suggested  that  Jhanda 
did  any  act  by  which  he  set  himself  up  as  exclusive  owner  of 
the  hoase,  and  consequently  his  possession  must  be  regarded  as 
the  possession  of  the  plaintiffs  also. 

I  hold  that    the    suit   is   within  time   and  the  decision   of 
the  Lower  Appellate  Court  is  correct.     The  appeal  is  dismissed 
with  costs. 

Appeal  dismissed. 

No.  118. 

Before  Hon.  Mr.  Justice  Martineau. 

JAMNA  DAS,  ETC.— (Plaintiffs) -PETITIONERS, 

Vei'sus 

NA^'DA,  ETC.— (Defendants)— RESPONDENTS. 

Civil  Revision,  No.  918  of  1918. 

Indian  Oaths  Act,  X  of  1873,  section  II — confession  of  judgment  on 
plaintiff  taking  a  certain  oath— whether  Court  can  go  into  any  other  question 
after  the  oath  has  been  taken. 

The  defendants  1  and  2  had  agreed  to  return  certain  buffaloes  to  plain- 
tiffs or  pay  them  Rs.  500  in  consideration  of  one  of  them,  M.,  compromising 
a  civil  case,  and  defendants  3  to  7  stood  sureties  for  the  performance  of  the 
agreement.  M.  compromised  the  case  but  defendants  did  not  carry  out 
their  part  of  the  agreement,  so  plaintiffs  brought  the  present  suit  for  Rs.  500. 
While  tlie  suit  was  pending  N.,  defendant  5,  stated  that  if  plaintiff,  J.  D.,  would 
take  an  oath  in  a  particular  way  and  at  a  particular  place  to  the  effect  that 
he,  N.,  had  been  present  at  the  panchayat  and  had  stood  surely  for  the  return 
of  the  bufialoes,  he  would  pay  Rs.  500.  J.  D.  took  the  oath  and  the  Munsiff 
passed  a  decree  for  Rs.  500  accordingly  against  him.  On  appeal  as  it 
appeared  that  the  oath  had  not  been  administered  to  J.  D.  at  the  place  N. 
named  the  Lower  Appellate  Court  issued  a  commission  for  the  oath  to  bo 
administered  lo  J.  D.  at  that  place,  whicli  was  done.  The  Lower  Appellate 
Court  notwithstanding  this  accepted  the  appeal  on  the  grounds,  (1)  that  the 
agreement  was  illegal,  and  (2j  because  the  plaintiffs  had  not  pressed  for  a 
decrtp  against  defendants  1  and  2. 

Held,  Ihrit  N.  having  confessed  judgment  subject  lo  a  certain  conditio* 
being  fulQllod,  on  the  fulfilment  of  the  condition  there  was  no  issue  of  law  or 
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fact  for  the  Lower  Appellate  Court  to  go  into  and  plaintiffs  were  entitled  to  a 
decree  on  N's  statement. 

Bevision  from  the  decree  of  Lola  Bhagat  Ram,  Senior  Subordinate 
Judge,  Karnal,  dated  the  6th  June  1918. 

Nand  Lai,  for  Petitioners. 

N.  C.  Mehra,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Martineau,  J. — The  plaintiffs'  allegations  in  brief  are,  that 
some  buffaloes  of  theirs  were  stolen  by  defendants  I  and  2  at 
the  instigation  of  defendant  3,  while  a  criminal  case  brought 
by  one  Mangal  against  defendant  3  and  other  persons  was 
pending,  and  that  a  panchayat  was  convened,  with  the  result 
that  defendants  1  and  2  promised  to  return  the  buffaloes  or 
pay  Rs.  500  to  the  plaintiffs  in  consideration  of  Mangal  com- 
promising the  criminal  case,  and  defendants  3  to  7  stood 
sureties  for  the  performance  of  the  agreement.  Mangal  com- 
prom'sed  the  case  he  had  brought,  but  the  defendants  did  not 
return  the  buffaloes  to  the  plaintiffs  or  pay  the  money,  so  the 
plaintiffs  brought  the  present  suit  for  Rs.  500. 

While  the  suit  was  pending  Nanda,  defendant  5,  stated 
before  the  Munsiff  that  if  the  plaintiff,  Jamna  Das,  would  swear 
on  Ganges  water  that  he  (Nanda)  had  been  present  at  the 
panchayat  and  had  stood  surety  for  the  return  of  the  buffaloes, 
he  would  pay  Rs.  50\  Jamna  Das  took  the  oath,  and  the 
Munsiff  accordingly  passed  a  decree  for  Rs.  500  against  him. 

On  Nanda's  appeal,  as  it  appeared  that  the  oath  had  not 
been  administered  to  Jamna  Das  at  the  place  named  by  J^anda, 
namely,  at  the  Khera  Samadh,  the  Lower  Appellate  Court 
issued  a  commission  for  the  oath  to  be  administered  to  Jamna 
Das  at  that  place.  Jamna  Das  then  took  the  required  oath  at 
the  Khera  Samadh,  It  is  contended  before  me  on  behalf  of 
Nanda  that  the  oath  was  not  taken  in  the  form  in  which 
Nanda  had  asked  that  it  should  be  taken,  but  I  find  that  this 
contention  is  not  correct  and  that  the  oath  was  duly  taken  in 
the  manner  required  by  Nanda. 

The  learned  Senior  Subordinate  Judge  has,  notwithstand- 
ing that  Jamna  Das  took  the  oath  that  was  required  of 
him,  dismissed  the  suit  on  the  grounds,  (1)  that  the  agreement 
entered  into  by  the  defendants  was  illegal,  and  (2)  that  as 
the  plaintiffs  had  not  pressed  for  a  decree  against  the  principal 
debtors,  namely  defendants  I  and  2,  Nanda's  remedy  against 
those  defendants  was  impaired  and  he  was  discharged  from 
liability  under  section  '39  of  the  Contract  A~ct. 


10^^  Feb,  1919. 
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The  plaintifis  have  applied  to  this  Court  for  revision. 

It  is  contended,  in  the  first  place,  on  their  behalf  that  the 
decree  of  the  Mansiff  was  a  consent-decree,  from  which  no 
appeal  lay,  and  that,  therefore,  the  Senior  i!3ubordinate  Judge's 
decree  was  passed  without  jurisdiction.  I  do  not  agree  with 
this  contention.  Nanda  consented  to  pay  the  money  only  on 
condition  that  Jamna  Das  took  an  oath  in  a  certain  form  and 
at  a  certain  plac^.  The  oath  was  admini>tered,  the  first  time 
at  a  place  different  from  the  one  prescribed.  The  condition 
not  having  b?en  fulfilled  it  cannot  be  eaid  that  the  decree 
passed  by  the  Munsiff  was  a  consent-decree. 

But  the  second  contention,  namely,  that  after  the  oa>h  bad 
been  taken  the  second  time  when  the  required  conditions  were 
fulfilled,  the  Lower  Appellate  Court  was  not  competent  to  go 
into  the  questions  of  the  legality  of  the  agreement  and  the 
liability  of  Naiida  thereunder,  appears  to  be  sound.  It  is 
true  that  section  11  of  the  Oaths  Act  only  provides  that  the 
/  evidence  taken  on  oath   shall  bo   conclusive   proof,    as    against 

the  person  who  offered  to  be  bound  by  the  oath,  of  the  matter 
stated,  and  that  the  Act  does  not  lay  down  that  a  decree  shall 
be  passed  thereon,  and  if  Nanda  had  merely  agreed  that  the 
question  whetter  he  had  guaranteed  the  return  of  the  buffaloes 
to  the  plaintiffs  should  be  decided  on  Jamna  Das'  oath  the 
Lower  Appellate  Court  would  have  been  right  in  going  into  the 
further  questions  as  to  the  legality  of  the  agreement  and 
^'anda's  liability.  ButNanda  went  further  than  this,  lie,  not 
only  agreed  to  abide  by  Jamna  Das'  oath  on  the  question 
whether  he  had  stood  surety,  but  he  said,  that  if  Jamna  Das 
took  the  oath,  he  would  pay  Rs.  500.  In  other  words  he  con- 
fissed  judgment  subject  to  a  certain  condition  being  fulfilled- 
On  the  fulfilment  of  the  condition  there  was  no  issue  of  law  or 
fact  for  the  Lower  Appellate  Court  to  go  into,  and  the  plain- 
tiffs were  entitled  to  a  decree  on  Nanda's  statement. 

I  accordingly  accept  this  application,  reverse  the  decree 
of  the  Lower  Appellate  Court,  and  restore  the  decree  of  the 
first  Court.  The  defendant,  Nanda,  will  pay  the  plaintiffs' 
costs  throughout. 

Revision  accepted. 
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No.  119. 

Before  Hon.  Mr.  Justice  Chevis. 

THAMMAN     SINGH -(Defendant)— APPELLANT, 

Versus 

SANTA— ^Plaintiff)— MUSSAMMAT  KAHNO— 

(Defendant)— RESPONDENTS. 

Civil  Appeal,  No.  1709  of  1918. 
Custom — alienation — necessity— sons  selling  their  deceased  father's  land 
to  pay  off  the  father's  debts  and  subsequently  suing  to  avoid  the  sale  on 
ground  of  want  of  necessity— one  of  the  sons  being  a  minor. 

The  land  in  suit  was  sold  to  defendant  in  June  1911  by  S.  and  by  his 
mother  acting  on  behalf  of  her  other  son  R  ,  a  minor,  in  order  to  pay  off 
debts  due  by  their  father.  S.  and  R.  now  sue  to  recover  the  land  alleging 
that  the  sale  was  without  necessity  and  not  for  the  benefit  of  the  minor. 

Held,  that  4  P.  R.  1913  (F.  B.)  (I),  is  no  authority  for  the  proposition 
t  hat  a  man  who  has  sold  a   portion  of  his  land  to  pay  oS  his  father's  debts  * 

can  undo  the  sale  merely  on  the  plea  that  the  sale  was  not  for  necessity  and, 
therefore,  as  regards  the  share  of  S.,  who  was   a  major  at  the  time,  the  sale 
must  stand. 

Held,  however,  as  regards  the  minor  brother's  share,  that  he  was  not 
bound  to  recognise  his  father's  debts  as  being  a  charge  on  the  ancestral  land 
and  his  mother  was  not  authorised  to  alienate  his  share  in  the  land  in 
discharge  of  these  debts  and  his  share  could,  therefore,  be  recovered  without 
any  payment. 

Held  also,  that  the  fact  that  the  minor  had  died  during  the  pendency  of 
the  appeal  and  was  now  represented  by  his  elder  brother  S.  could  not  affect 
the  decision  in  regard  to  the  minor's  share. 

12  W,  R.  427  (2),  distinguished. 
Second  appeal  from  the  decree  of  Khan  Bahadur  Khwaja  Tassadduq 
Htissain,  District  Judge,  Ludhiana,  dated  the  6th  May  )9i8. 

Sheo  Narain,  for  Appellant. 
Nanak  Chand,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Chevis,  J.— On  the  12th  June  1911  the  land  in  suit  was  sold  16^^  Feb.  1919. 
to  Thamman  Singh  for  Rs.  814,  by  a  registered  deed  of  sale 
executed  by  Santa  and  his  mother,  Maasamraat  Kahno,  the 
latter  acting  on  behalf  of  her  minor  son,  Ramditta.  Ramditta 
and  Santa  now  sue  to  recover  the  land,  alleging  that  the  sale 
was  without  necessity  and  not  for  the  benefit  of  the  minor. 
The  lower  Courts  have  found  that  the  sale  was  executed  in 
order  to  pay  ofE  debts  due  by  the  father  of  Ramditta  and  Santa. 
As  regards  Santa,  it  is  clear,   that  he  was  a  major  at   the  time 


(1)  4  P.  R.  1913  (F.  B.)  {Jagdip  Singh  v.  Bawa  Narain  Singh). 

(2)  (1869)  12  W.  R.  427  {Ram  Chundar  v.  Ram  Jeebun), 
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of  the  sale  but  the  lower  Courts  regard  him  as  a  simpleton, 
who  was  under  the  thumb  of  his  father's  creditor  and  think 
that  he  was  over-reached  and  acted  under  undue  influence. 
As  to  Ramditta,  the  lower  Courts  hold  that  he  is  not  liable  as 
the  consideration  for  the  sale  was  merely  unsecured  debts  left 
by  his  father  for  which  the  ancestral  land  was  not  chargeable. 
The  first  Court  held  that  the  plaintiffs  should  refund  the 
benefit  which  they  have  received  and  gave  a  decree  for  posses- 
sion on  payment  of  Rs.  S'^'.  The  learned  District  Judge  on 
appeal  held,  that  there  was  no  legal  obligation  on  the  plaintiffs 
to  pay  their  father's  debts  a-id  that  there  was  no  consideration 
for  the  sale,  and  so  they  were  entitled  to  regain  possession 
without  any  payment.     The  vendee  appeals  to  this  Court 

So  far  as  Santa's  share  of  the  land  is  concerned,  I  think 
the  decision  of  the  lower  C-ourts  cannot  stand.  Santa  no 
doubt  had  not  long  been  a  major  when  the  sale-deed  was 
executed,  but  apart  from  the  question  whether  by  agricultural 
custom  unsecured  debts  cannot  be  regarded  as  a  charge  on 
ancestral  land,  there  is  a  moral  obligation  on  a  son  to  discharge 
his  father's  debts ;  and  if  the  son  chose  to  do  so,  I  do  not  see 
how  he  can  now  turn  round  and  seek  to  avoid  the  sale  I  can 
find  ro  evidence  of  any  sort  which  in  my  opinion  proves  that 
Santa  was  overreached  in  any  way.  At  the  time  when  tha  sale 
deed  was  executed  it  was  the  general  impression  that  ancestral 
land  was  liable  for  the  debts  of  the  last  owner,  and  though 
that  impression  has  now  been  removed  by  the  publication  of 
4  P.  B.  1913  (1),  still  even  that  ruling  is  no  authority  for  the 
proposition  that  a  man  who  his  sold  a  portion  of  his  land  to 
pay  off  his  father's  debts  can  undo  the  sile  merely  on  tha  plea 
that  the  sale  was  not  for  necessity.  I  note  too  th  it  it  is  not  a 
ease  of  the  whole  estate  being  sold.  It  is  admitted  before  me 
that  plaintiffs  have  plenty  of  land  left.  The  appeal  must, 
therefore,  succeed  so  far  as  Santa's  share  in  the  land  is  con- 
cerned. But  as  regards  the  share  of  llamditta,  who  was  a 
minor  at  the  time  of  the  s.ile  the  dec'sion  seems  to  me  to  be 
correct.  The  minor  was  not  bound  to  recognise  his  father's 
debts  as  being  a  clrxrge  ou  the  ancestral  land,  and  his  mother 
was  not  authorised  to  alienate  the  laud  in  discbarge  of  these 
debts.  In  fact  all  that  counsel  for  the  appellant  urges  as 
regards  the  share  of  Ramditta  is  that  since  this  appeal  was 
lodged  Ramditta  has  died  Bonless  and  is  now  represented  by 
his  brother  Santa.  So  it  is  ui'ged  that  Santa  having  joined  in 
the    sale   cannot    now  seek    to   avoid    it   even    as    I'egarda    his 

(1)  4  r,  R.  1913  (F.  B.)  [JcKjclip  Sivyh  v.  Baua  Narain  Singh), 
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brother's  share.  The  only  authority  quoted  in  support  of  this 
h  12  TF.  B.  427.  The  facts  of  that  case,  however,  were  quite 
different  from  those  of  the  present  case,  as  in  that  case  there 
was  no  question  of  a  party  dying  during  the  pendency  of 
appeal  It  was  rather  a  case  of  certain  parties  to  a  suit  being 
held  to  be  estopped  by  reason  of  their  conduct  during  a 
previous  suit.  The  appellant  is  see'dng  to  set  aside  the  decree 
of  the  lower  Court,  and  in  order  to  succeed,  I  think,  he  should 
be  able  to  pi'ove  that  that  decree  is  in  some  way  incorrect. 
So  far  as  Ramditta's  share  is  concerned,  it  is  not  contended 
that  the  decree  passed  was  an  incorrect  one.  It  is  merely 
urged  that  circumstances  have  since  arisen  which  if  they  had 
arisen  earlier  would  have  altered  the  decree.  This,  however, 
in  my  opinion  makes  no  difference  to  the  correctness  of  the 
decree.  If  Ramditta  had  lived  to  the  present  day  aud  sub- 
sequently died  after  recovering  his  share  of  the  land,  that  share 
would  undoubtedly  have  passed  to  his  brother  Santa  and  the 
present  appellant  would  not  have  been  able  to  claim  that  the 
case  should  be  re-opened.  So  far  then  as  Ramditta's  share  is 
concerned,  I  think,  the  District  Judge's  decision  is  a  correct  one 
and  I  uphold  it. 

The  result  is  that  the  appeal  is  accepted  in  part  and  the 
decree  is  reduced  to  one  for  possession  of  one  half  of  the  land. 
The  parties  shall  bear  their  own  costs  in  all  Courts, 

Appeal  accepted  in  part. 

No.  120. 

Before  Hon.  Mr.  Justice  Chevis, 

CHUNI  LAL -(Plaintiff) -APPELLANT, 

Versus 

ROSHAN  LAL -(Defendant) -RESPONDENT. 

Civil  Revision,  No.  564  of  1918. 

Revision — from  order  calling  on  plaintiff  to  make  up   Court-fees   on   his 
plaint. 

\ 

Z/eW,  that  this  Court  should   not  interf.re  on  revision  with  an  order 

calling  on  plaintiff  to  make  up  Court-fee  on  his  plaint. 
Revision  from  the  order  of  Lala  Jasivant  Eai,  Subordinate  Judge, 
1st  Class,  Lahore,  dated  the  \8th  June  1918. 
Tirath  Ram,  for  Petitioner. 
NemOf  for  Respondent. 


(1)  (1869)  12  W.  R.  427  (Ram  Chunder  v.  Ram  Jeebun). 
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The  judgment  of  the  learned  Jadge  was  as  follows  : — 

18th  Feb.  \9 19.  Chevis,  J.— This  is  an  application  for  revision  of   an  order 

calling  on  plaintifE  to  make  up  Court-fee  on  his    plaint.     Plain- 
tiff's contention  is  that  the  fee  already  filed  is  sufficient. 

I  do  not  consider  that  I  should  interfere  on  revision.  It 
is  for  plaintiff  to  make  up  his  mind  whether  he  will  comply 
with  the  Court's  order  or  not.  If  he  does  not  comply  then 
his  plaint  will  be  rejected.  Then,  unless  it  is  case  of  the  first 
Court's  order  as  to  the  amount  of  stamp  required  being  final 
by  virtue  of  section  12  of  the  Court  Fees  A.ct,  the  plaintiff  will 
have  a  right  of  appeal.  If  the  first  Court's  decision  on  the 
point  is  final,  then  of  course  no  Appellate  Court  can  upset  it, 
and  I  do  not  consider  that  a  decision  which  is  declared  by  law 
to  be  final  should  be  attacked  in  revision  any  more  than  in 
appeal. 

Revisicni  dismissed* 


No.  121. 

Before  Hon.  Mr.  Justice  Abdul  Raoof. 

NUSRAT  ALI— APPELLANT, 

Versus 

SAKINA  BEQAM  AND   OTHERS— RESPONDENTS. 

Civil  Appeal  No.  2981  of  1918. 

Civil  Procedure  Code,  Act  V  of  1908,  section  il— whether  applicable  to 
an  application  objecting  to  possession  being  given  to  the  auction  purchaser  of 
a  house  sold  in  execution  of  the  decree,  i.e.,  whether  such  an  application  is 
one  relating  to  the  execution,  discharge  or  satisfaction  of  the  decree. 

On  17th  January  1916  an  ex  parte  decree  was  passed  on  a  mortgage 
against  one  R.  B.  On  10th  October  1916  the  house  was  sold  in  cxecutiou  of 
the  decree  and  purchased  by  the  present  appellant  N.  A. — Mussammat  S.  B. 
the  wife  of  R.  B.  put  in  objections,  her  husband  being  away  at  the  front  in 
France.  Iler  application  was  rejected  and  on  14th  November  191G  the  sale 
was  confirmed  and  on  12th  December  1916  a  sale  certificate  was  granted  to 
the  auction  purchaser.  Mussammat  S.  B.  filed  a  suit  for  a  declaration  which 
was  dismissed  for  want  of  evidence.  On  20th  November  1917,  the  auction 
purchaser  applied  to  be  put  in  possession  of  the  property.  Mussammat 
8.  B.  obstructed  delivery  of  possession.  Thereon,  on  17th  December  1917, 
the  auction  purchaser  put  in  an  application  complaining  of  the  obstruction 
of  Mussammat  S.  B.  The  Court  then  ordered  notice  to  be  issued  to  her  aa 
the  legal  representative  of  her  husband  who  had  meanwhile  died.  Mussam- 
mat 8.  B.  then  put  in  an  application  opposing  the  application  of  the  auction 
purchaser  for  possession.  The  first  Court  held  that  Mussammat  S.  B.'s  only 
remedy  was  to  file  a  regular  suit.  The  Lower  Appellate  Court  held  that  she 
was  entitled  to  raise  the  question  under  section  17  of  the  Code  of  Civil 
Frocedare, 
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Held,  that  as  the  application  by  the  lady  was  not  one  relating  to 
" execution,  discharge  or  satisfaction"  of  the  decree,  inasmuch  as  the  satis- 
faction of  the  decree  had  taken  place  already,  section  47  of  the  Code  of 
Civil  Procedure  had  no  application  to  the  case  and  the  first  Court'3  decree 
must  consequently  be  restored. 

8  P.  R.  1918  (1)  and  /.  L.  R.  31  All.  82  (F.  B.)  (2),  followed. 

Miscellaneous   Second   Appeal  from   the  order  of  Major  B.  W.  E. 
Knollysy  District  Judge,  Delhi,  dated  the  2drd  May  1918. 

Santanam,  for  Appellant. 

Obedulla,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Abddl  Raoop,  J. — This  is  a  second  appeal  against  an  iq.t  p,  iq'n 
appellate  judgment  passed  by  the  Lower  Appellate  Court.  The 
facts  out  of  which  this  appeal  has  arisen  are  fully  stated  in  the 
judgment  of  the  first  Court  and  I  shall  refer  only  to  some  of 
them  which  are  material  for  the  decision  of  this  appeal.  On 
the  17th  February  1916  an  ex  parte  decree  on  a  mortgaf^e  was 
passed  in  favour  of  one  Gaari  Parshad.  On  the  13th  July  a 
final  decree  for  sale  was  passed  in  favour  of  tha"  decree -holder. 
On  the  10th  October  1916  the  house  in  dispute  was  sold  in 
execution  of  the  said  decree  and  was  purchased  by  the  present 
appellant  Nusrat  Ali.  The  present  respondent  Mussammafc 
Sakina  Begam,  the  wife  of  the  ju  ^gment-debtor  Rahim  Bakhsh, 
put  in  an  application  objecting  to  the  proceedings  on  the  ground 
that  her  husband  had  gone  out  of  the  country  and  was  on  the 
front  in  France.  It  does  not  appear  in  what  capacity  she  made 
that  application ;  she  had  no  locus  standi  in  her  capacity  as  the 
wife  of  the  judgment-debtor  to  raise  any  question  with  respect 
to  the  execution  of  the  decree.  Her  application  was  rejected 
and  on  the  lith  November  1916,  the  sale  was  duly  confirmed 
and  on  the  12th  December  1916,  a  sale  certificate  was  granted 
to  the  auction -purchaser.  After  that  Mussammat  Sakina  Begam 
filed  a  declaratory  suit  to  get  the  ex  parte  decree  set  aside  but 
that  suit  was  dismissed  for  want  of  production  of  evidence. 
On  the  18th  November  19l6  Nusrat  AH,  the  auction-purchaser, 
applied  to  the  Court  to  be  put  in  possession  of  the  house.  The 
decision  of  that  application  was  delayed  pending  the  decision 
of  the  suit  to  which  I  have  referred  above.  On  the  20th 
November  1917  the  auction- purchaser  put  in  another  applica- 
tion asking  the  Court  to  put  him  in  possession  of  the  property. 

(l>  8  P.  R.  1918  (Clwtha  Ravi  v.  Mussammat  Karmon  Bai). 

{2)  (iy08)  I.  L.  R,  31  All.  82  {F.  B.)  {Bhagwati  v.  Banwari  Lai). 


314  CIVIL  JUDGMENTS-No.  121.  [Rbooro, 


Certain  proceedings  were  taken  on  that  application,  which 
need  not  be  apecifioally  referred  to.  There  was  obstruction  on 
the  part  of  Mussammat  Sakina  Begam  to  the  delivery  of 
pofsaession.  Thereupon  on  the  17th  December  1917  the  auction 
purchaser  put  in  an  application  in  Court  complaining  of  the 
obstruction  on  the  part  of  Mussammat  Sakina  Begam.  At 
this  stage  the  Court  ordered  notice  to  be  issued  to  Mussammat 
Sakina  Begam  as  the  legal  representative  of  the  judgment- 
debtor  Rahim  Bakhsh'as  in  the  meantime  it  had  been  dis- 
covered that  he  had  died.  Mussammat  Sakina  Begam  then 
2&me  in  and  put  in  an  application  on  the  8th  of  January 
opposing  the  application  of  the  auction-purchaser  for  posses- 
sion. The  Court  of  first  instance  upon  this  state  of  things 
was  of  opinion  that  the  objections  raised  by  Mussammat  Sakina 
Begam  could  not  be  entertained  and  the  only  remedy  open  to 
her  was  to  file  a  regular  suit.  Taking  this  view  the  Court 
ordered  that  delivery  of  possession  of  the  house  should  be 
made  to  the  auction-purchaser  and  that  the  objections  of 
Mussammat  Sakina  Begam  be  dismissed. 

The   objector    appealed^  to    the  Lower     Appellate    Court. 
That  Court  has   held   tliat  as   the  lady    was  brought   on    the 
record  as  the  legal  representative  of  her  husband  who  was  the 
judgment-debtor  under  the   decree,   she   was    entitled    to  raise 
the  question  which  she  did   under   section  47,    Civil  Procedure 
Code.     Being  of  this  opinion  the  Lower  Appellate  (^ourt  decided 
on  the   merits    in   favour   of  the   lady   and   set   aside    all  the 
proceedings  in  execution  and    dismissed  the   application  of  the 
auction-purchaser   for   the   possession   of   the   property.     The 
auction-purchaser  has  preferred   the   present   second  appeal  to 
this  Court  against  the  decree  and  order  of  the  Lower  Appellate 
Court  and  the  question  which    has  bocMi    argued   on  his  behalf 
before  me  is   that   section  47,   Civil    Procedure   Code,    has   no 
application  to  this   case.     The   sale    had    been   confirmed   and 
thereupon  a  sale    certificate   had  been    granted.      The  question 
raised  therefore  on  the   objection    by   the   lady    was    not   one 
relating  to  execution,    discharge   or  satisfaction   of  the  decree, 
inasmuch  »s  the    satisfaction   of   the  decree  had    taken    place 
already.     The  learned    counsel  who   has  appeared  in  support  of 
the  appeal  has  relied  upon  a  verv  recent  decision  of  this    'oart 
which  is  reported    as  8  P    R  of    l9H  M ),    and    in    my  opinion 
the  contention  is  fully  borno   ou>  by  the    decision  in   that  oaso. 
In  fact,  the  prfsent  case  is  much  str  >nger  than  the  case  reported 
in  8  P.  72.  1918(1).     In  that  case   the   auction  purchaser  was 

(1)  8  P.  R,  1918  {Chotha  Ram  v.  Mussammat  Karmon  Bai), 
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the  decree -holder  himself,  and  in  spite  of  that,  it  was  held  that 
the  matter  did  not  relate  to  the  execution  or  satisfaction  of 
the  decree.  The  learned  Judges  in  that  case  observed.  "  If, 
"  therefore,  after  the  Court  executing  the  decree  has  entered 
*'  up  satisfaction  of  the  decree  in  whole  or  in  part,  a  dispute 
"  arises  between  the  quondam  decree-holder,  in  his  new  capacity 
*•  of  auction-purchaser,  and  the  quondam  judgment-debtor,  or 
"  their  representatives,  regarding  the  possession  of  the  pro- 
"  perty  sold  at  the  public- auction  held  in  execution  of  the 
"  decree,  the  dispute  cannot  properly  be  said  to  relate  to 
'*  *  execution,  discharge  or  satisfaction  of  the  decree,'  which, 
"  under  section  47  of  the  Civil  Procedure  Code,  can  only  be 
"  determined  by  the  executing  Court."  In  this  case  an  out- 
sider is  the  auction-purchaser.  These  remarks  apply  with 
greater  force  to  the  case  of  a  stranger  auction-purchaser.  A 
similar  view  was  taken  by  a  Full  Bench  of  the  Allahabad  High 
Court  in  a  case  reported  in  /.  L.  B.  XKXI  All.  82  (1).  That 
was  also  a  case  in  which  the  decree-holder  himself  was  the 
auction-purchaser.  In  my  opinion  both  these  cases  fully  support 
the  argument  put  forward  before  me  by  the  learned  counsel 
who  has  argued  the  appeal.  The  Lower  Appellate  Court  entirely 
failed  to  understand  the  scops  of  section  47,  Civil  Procedure 
Code,  and  merely  based  its  judgment  on  the  finding  that  the 
lady  having  been  brought  on  the  record  as  the  legal  repre- 
sentative of  the  deceased  judgment-debtor  she  was  entitled  to 
raise  the  question.  It  entirely  failed  to  consider  whether  the 
question  raised  was  one  which  related  to  the  execution,  satis- 
faction or  discharge  of  the  decree. 

In  this  view  the  appeal  should  be  allowed,  the  decree  of 
the  Lower  Appellate  Court  should  be  set  aside  and  that  of  the 
Court  of  first  instance  restored  with  costs  in  all  Courts  and  I 
order  accordingly. 

Appeal  alloioed. 


(I)  (1908)  I.  L.  22.  31  All.  82  {F.  B.)  {Bhagwati  v.  Banwari  Lai). 
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No.  122, 

Before  Hon.  Mr.  Justice  Martineaxi, 

LAHORE  SPINNING  AND  WE4VING  MILLS  CO., 

LIMITED  (IN  LIQUIDATION) -(Plaintiff)  — 

APPELLANT, 

Versus 

UTTAM  CHAND—(DEFENDANr)— RESPONDENT. 

Civil  Appeal  No.  2908  of  1918. 

Indian  Registration  Act,  XVI  of  ld08,  section  17 — security  bond  filed 
under  order  of  the  Court  staying  execution  of  decree— whether  compulsorily 
registrable. 

The  Chief  Court  stayed  execution  of  a  decree  from  which  an  appeal  was 
pending,  conditionally  on  the  judgment-  debtor  furnishing  security.  A  security 
bond  was  accordingly  executed  hypothecating  property  exceeding  Rs.  100 
in  value. 

Held,  that  the  security  bond  was  compulsorily  registrable  under  section 
17  of  the  Indian  Registration  Act. 

I.  L.  R.  31  Mad.  330  (1),  followed. 

« 

Miscellaneous  first  appeal  from  the  order  of  Lola  Ganga  Bam, 
Wadhioa,  Senior  Subordinate  Judge,  Amritsar,  dated  the 
iSth  June  1918. 

DalipSiugli,  for    Appellant. 

Nanak  Ohand,for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

2\st  Feb.  1918.  Martineau,  J.— An  order  was  passed  by  this  Court   staying 

execution  of  a  decree  of  the  Senior  Subordinate  Ju'lge  of 
Amritsar,  from  which  an  appeal  is  pending,  conditionally  on  the 
judgment-debtor's  furnisbing  security.  A  security  bond  has  been 
executed,  and  the  executing  Court  has  accepted  it.  It  has  not 
been  registered,  and  the  question  raised  is  whether,  as  the 
property  hypothecated  exceeds  Rs.  100  in  value,  the  bond 
requires  registration  under  section  17  (1)  (6)  of  the  Registra- 
tion Act.  The  Senior  Subordinate  Judge  holds  that  registra* 
tion  is  not  necessary  as  the  security  is  furnished  under  orders 
of  the  Court  and  will  practically  become  p;irt  of  the  order  of 
the  Court,  lie  regards  the  bond  as  being  a  petition  to  the 
Court. 

The  decree-holders  have  appealed,  and  their  learned 
counsel  has  referred  to  /.  L.  li.  XXXI  Mud  'SM  (1),  in  which 
it  wuH  held  that  such  a  security  bond  is  compulsorily  regis 
tiable  under  section  IV  of  the  Uogistration  Act. 

(1)  (1908)  /,  L.  JR.  31  Mad.  330  {Nagaruru  v.  Tangatui). 
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The  bond  clearlj  requires  registration  unless  it  can  be 
regarded  as  an  order  of  the  Court,  falling  under  section  17  (2) 
(vt)  of  the  Act. 

I  cannot  agree  with  the  lower  Court  that  the  document  is 
in  any  sense  a  petition.  It  contains  no  request  for  anything 
to  be  done,  and  is  nothiDg  but  a  security  bond. 

It  also  appears  to  stand  on  a  different  footing  from  a 
compromise,  which,  in  so  far  as  it  is  submitted  to,  and  judi- 
cially acted  upon  by  the  Court,  is  a  step  of  judicial  procedure 
not  requiring  registration.  A  compromise  submitted  to  the 
Court  has  to  be  followed  by  a  decree,  but  a  security  bond 
requires  no  order  nf  the  Court  to  render  it  effectual.  The 
Court's  acceptance  of  the  bond  given  by  the  judgment-debtors 
merely  indicates,  as  has  been  pointed  out  by  the  Madras  High 
Court  in  the  case  mentioned  above,  that  the  Court  considers  the 
security  sufficient,  and  does  not  give  validity  to  the  bond 

Nor  can  the  bond  be  treated  as  a  part  of  the  order  of  this 
Court  directing  execution  to  be  stayed  on  the  judgment-debtors 
furnishing  security.  It  was  executed  in  compliance  with,  or 
in  consequence  of,  that  order,  and  is  something  distinct  from 
the  order  itself. 

I  agree  therefore  with  the  view  taken  in  the  Madras  case, 
and  hold  that  the  security  bond  requires  registration. 

I  accept  the  appeal  and  direct  the  lower  Court  to  require 
the  judgment-debtors  to  execute  a  fresh  security  bond  and  have 
it  registered. 

The  parties  will  pay  their  own  costs. 

Appeal  accepted. 


No  123. 

Before  Hon.  Mr.  Justice  Martineau. 

MAKHAN  SINGH— (Plaistifp)-AI^PELLANT, 

VersuB 

BAISAKBI  RAM  SHAH— (Defendani)— RESPONDENT. 

Civil  Appeal  No.  3020  of  1918. 

Indian  Evidence  Act,  I  of  1872,  sections  115,  IIG  and  111— Landlord 
and  tenant— csloiipcl  —  tenant,  not  let  into  possession  by  the  lessor,  denying  his 
lessor  s  title  ujttr  expiry  of  tenancy,  but  while  still  in  possession  of  the 
properly —  uhi'ther  tenant  can  show  that  his  lessor  is  a  \ien&aiid&r— Transfer 
of  Froperty  Act,  IV  of  1882,  section  111  (a). 
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2ith  Feb.  1919. 


The  defendant  had  executed  a  lease  of  a  shop  in  favour  of  plaintiff  for 
a  period  of  one  year  from  15th  September  1915  at  a  rental  of  Rs.  11a  month. 
The  lease  recited  that  the  shop  belonged  to  the  plaintiff.  The  latter 
brought  the  present  suit  on  12lh  March  1917  for  balance  of  rent  due  and 
for  ejectment  of  the  defendant.  The  defendant  had  not  been  let  into 
possession  by  the  plaintiff,  as  he  was  already  in  possesion  under  a  lease 
in  favour  of  plaintiff's  father.  The  defendant  pleaded  that  the  shop 
was  not  the  property  of  the  plaintiff  but  that  it  belonge:!  to  plaintiffs 
father. 

Ileld,  that  a  tenant  in  possession  caanot,  even  after  the  expiration  of 
his  lease,  deny  his  landlord's  title  without  actually  and  openly  surrendering 
possession  to  him. 

^olndianCasesl  {l),I.L.R.-SS  All.  220  (2)  and  /.  L.  R.  37  All, 
557  {P.  C.)  (3),  referred  to,  also  Woodroffe  and  Ameer  AU's  Evidence 
Act,  6th  Edition,  p.  SOO. 

/.  L.  R.22  Bom.  893  (4),  Z.  L.  R.  2i  Bom.  501  (5),  /.  L.  R.  31  Mad. 
103  (6)  and  /.  L.  R.  37  Cal.  674  (7),  distinguished. 

Held  also,  that  a  tenant  who  has  executed  a  lease,  but  has  uot  been 
lot  into  possession  by  the  lessor,  is  estopped  from  denying  his  lessor's 
title,  in  the  absence  of  proof  that  he  executed  the  lease  in  ignorance  of  the 
defect  in  his  lessor's  title  or  that  his  execution  of  the  lease  was  procured 
by  fraud,  misrepresentation  or  coercion. 

7  Cal.  W.  N.  596  (8)  and  I.  L.  R.  40  Mad.  5G1  (9),  followed. 

Ileld  further,  that  defendant  could  not  be  allowed  to  show  that  the 
plaintiff  in  whose  favour  he  executed  tho  lease  in  suit  was  a  bcnamidar, 
acting  as  an  agent  of  his  father. 

141  P.  R.  1906  (10),  referred  to. 

Second  Appeal  from  the  decree  of  Bai  Sahib  Lala  Diwan  Chand, 
District  Jtidge,  Sialkot,  dated  the  26th  August  1918. 

Tek  Chand  and  Oharat  Singh,  for  Appellant. 

\).  C.  Ralli,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  ;  — 

Maktineau,  J. — The  present  suit  was  brought  by    Makhau 

Singh  for  the  ejectment   of  the  defend^iut  Baisakhi  Shah  from 

a  shop  and   for    Rs.  93-8-0   arrears   of   rent,   on  the   basis    of 

a  lease  executed  by   the   defendant  in  favour  of   the   plaintiff 

on   the   .'Wth   July    1915.     Tho   lease    recited    that    the   shop 

(1)  (1916)  35  Indian  Cases  7  {Bkaiganli  Bcwa  v.  Uimmat  Bidyakar). 

(2)  (191(;)  /.  L.  R.  38  All.  220  {Uanpat  Rui  v.  Mullan). 

(3)  (1915)  /.  L.  R.  37  All.  557  (F.  C.)  {BUas  Kiinwar  v.  Desraj). 
(,4)  (18'J7)  l.L.  R.  22  Bovi.  893  {Kanthcppa  Raddi  v.  Sheshappa). 

(5)  (1900)  /.  L.  R.  24  Bom.  504  {Ckandri  v.  Daji  Bkau). 

(6)  (1907)  /.  L.  31  Mad.  163  (yadapalli  v.  Dronamraju). 

(7)  (1910) /.  L.  R.  37  Cai.  674   {Ram  Chandra  Singli   v.    Bhikhambar 

Singh). 
(S)  (1903)  7  Cal.  W.  N.  590  (Kctu  Das  v.  Surcndra  Nalh). 

(9)  (1916) /.L.  K.  40  Jfaci.  501  (l'\  B.)   {Venkata  ChcUy  v.  Aiyanna 

Goundan). 

(10)  141  /'.  R.  1906  {JBogar  v.  Karam  Singh). 
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belonged  to  the  plaintiff.  It  was  for  a  period  of  one  year 
commencing  from  the  15fch  September  1915,  and  the  rent 
payable  was  R3.  1 1  a  month. 

The  defendant  made  some  payments  of  rent  which  were 
endorsed  on  the  lease.  Then  the  plaintiff  sued  him  for  rent, 
and  got  a  decree  for  Rs.  15-15-3  on  the  23rd  May  1916.  He 
again  sued  and  got  a  decree  for  Rs.  22  14-9  on  the  5th  July 
J916.  Finally  he  brought  the  present  suit  on  the  i2th 
March  1917. 

Resides  the  lease  of  the  30th  July  1915  in  favour  of  the 
plaintiff  two  leases  were  executed  by  the  defendant,  in  respect 
of  the  stme  shop,  in  favour  of  the  plaintiff's  father.  Dial 
Singh,  one  on  the  18th  February  1914  and  one  on  the  7th 
July  1916. 

The  defendant  pleaded  that  Dial  Singh  was  the  owner 
of  the  shop,  and  that  he  had  been  inlncad  by  fraad  to  execute 
the  deed  in  favour  of  the  plaintiff. 

Dial  Singh  was  added  by  the  Munsif  as  a  defendant,  and 
the  Munsif  found  that  the  plaintiff  had  no  title  to  the  shop 
and  no  right  to  the  rent,  and  dismissei  the  suit. 

On  appeal  the  District  Judge  (Mr.  Barker)  held  that 
Dial  Singh  had  been  wrongly  impleaded,  with  the  result  that 
the  suit  had  degenerated  into  a  contest  as  to  title  between 
the  plaintiff  and  his  fathe',  and  thit  the  true  issae  hal  thus 
been  obscured.  He  remanded  the  ci^e  for  a  fresh  decision, 
directing  that  the  name  of  the  plaintiff's  father  should  be 
struck  off  the  record. 

The  Munsif  again  dismissed  the  suit,  liolding  that  sec- 
tion 116  of  the  Evidence  Act  did  no',  preclude  the  defendant 
from  denying  the  plaintiff's  title  after  the  expiry  of  the 
lease,  that  the  plaintiff  had  not  shown  that  the  shop  had 
been  relet  to  the  defendant  after  the  expiry  of  the  year,  and 
that  the  partition,  in  wliich  the  plaintiff  alleged  that  the 
shop  had  fallen  to  his  share,  had  not  been  proved. 

The  District  Judge  (Rai  Sahib  Lala  Diwan  Chand)  has 
dismissed  the  plaintiff's  appeal.  He  holds  that  a  tenant  can 
deny  the  title  of  a  landlord  who  has  not  put  him  into  posses- 
sion of  the  property,  and  referring  to  the  lea-ics  executed  in 
fav  ur  of  the  plaintiff,  and  Ditl  Singh  he  says  "  the  leases 
"  were  recorded  without  detertuiuation  of  either  of  the  tenan- 
"  cies,  and  in  such  a  case  it  will  still  have  to  be  determined  as 
"to    who  was   the   real  landlord."      He  then   goes  into  the 
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question  of  title,  and  finds  that  n  >  partition  took  place  between 
the  plaintiff  and  Dial  Singh,  and  that  the  fcirmer  merely 
acted  as  an  agent  of  his  father,  who  was  the  real  proprietor 
of  the  shop. 

The  plaintiff  has  appealed  to  this  Court,  contending  that 
the  defendant  is  estopped  from  denying  his  title. 

It  is  argued  for  the  defendant  that  it  is  only  during 
the  continuance  of  the  tenancy  that  a  tenant  is  estopped 
under  section  116  of  the  Evidence  Act  from  denying  his  land- 
lord's title,  and  that  as  the  lease  in  suit  expired  on  the  16th 
September  1916  the  defendant  can  be  permitted  to  deny  the 
plaintiff's  title  after  that  date.  Reference  has  been  made 
to  /.  L.  R.  22  Bom,  893  (I),  I.  L  R.  24  Bom.  504  (2),  /.  L.  R. 
31  Mad.  163  (3)  and  I.  L.  R.  37  Cal,  674.  (4),  and  to  section 
HI  (a)  of  the  Transfer  of  Property  Act.  These  are  autho- 
rities for  holding  that  on  the  expiry  of  the  term  of  the  lease 
the  tenancy  ceases  and  the  tenants'  possession  becomes  wrong- 
ful, and  the  rulings  cited  are  not  iaapplic*ble  merely  baciuse 
the  point  arose  in  them  only  in  coimection  with  the  question 
of  limitation. 

But  the  cessation  of  the  tenancy  is  not  saflScient  to  put 
an  end  to  the  estoppel.  It  is  stated  on  page  80 J  of  Woodroffe 
and  Amir  Ali's  Evidence  Act,  6th  Edition,  that  it  is  well 
settled  that  a  tenant  in  possession  cannot  even  after  the 
expiration  of  his  lease  deny  liis  landlord's  title  without  actually 
and  openly  surrendering  possession  to  him,  and  this  is  the 
view  taken  by  the  Calcutta  High  Court  in  35  Indian  Cases 
7  (5)  in  which  it  was  held  that  sections  US,  116  and  117 
of  the  Evidence  Act  are  not  exhaustive,  and  that  a  person 
who  has  been  let  into  possession  as  tenant  is  estopped  from 
denying  his  lessor's  title  even  after  the  expiration  of  the 
tenancy  without  first  surrendering  pn.s3es3ion.  Similarly  in 
/.  L.  U,  38  All.  2-6  (6)  it  was  held  that  tlie  disability  is  not 
removed  by  the  cessation  of  the  tenancy,  and  the  matter  is 
concluded  by  the  jadgnent  of  the  Privy  Council  reported  in 
/.  L.  R.  37  All.  567  (7).  In  the  latter  case,  although  the 
lease  was    not   for  a   fixed   term,    it    \\x\    determined    under 


(1)  (1897)  7.  L.  R.  22  Bom.  893  {h'anthcppa  Raddiv.  Sheshappa). 

(2)  (1900)  7.  L.  R.  24  Horn.  501  {Chandri  v.  Daji  Bhau). 

Ci)  (1907)  I.  L.  H.  'iV  Mad.  lO.'S  ^Vadapaili  v.  Dronamraju). 

(4)  (.1910)  7.  L.  7i.  37  C'((/.   071   {Ram   Chandra  Sincjii   v.   BItikkambar 

Singh). 

(5)  ''191(3)  35  Indian  Cases  7  {Bhaiganli  Beica  v.  Ilimmat  Bidyakar). 
(C)  (19inj  /.  L.  R.  .38  All.  22i;  (danpat  Rai  v.  Multan). 

(7)  (1915)  I.  L.  R.  37  All.  557  (/'.  C.)  {Bilaa  Kunic  o  r  v.  Dc  »t  aj). 
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section  111  {h)  of  the  Transfer  of  Property  Act  by  the  tenant 
having  received  a  notice  to  quit,  but  it  was  held  nevertheless 
that  the  tenant  could  not  deny  his  landlord's  title  without 
having  openly  surrendered  possession  to  the  landlord. 

The  next  question  is  whether  the  Lower  Appellate  Court 
is  right  in  holding  that  as  the  defendant  was  not  put  into 
possession  of  the  shop  by  the  plaintiff,  but  was  already  in 
possession  under  the  lease  executed  in  favour  of  Dial  Singh, 
the  rule  of  estoppel  does  not  apply,  A  contrary  view  has 
been  taken  by  a  Full  Bench  of  the  Madras  High  Court  in 
7.  L.  B.  40  Mad.  561  (1)  in  which  it  has  been  held  following 
7  Cal.  W.  N.  596  (2)  that  a  tenant  who  has  executed  a  lease, 
but  has  not  been  let  into  possession  by  the  lessor,  is  estopped 
from  denying  his  lessor's  title,  in  the  absence  of  proof  that 
he  executed  the  lease  in  ignorance  of  the  defect  in  his  lessor's 
title,  or  that  his  execution  of  the  lease  was  procured  by 
fraud,  misrepresentation,  or  coercion.  1  see  no  reason  for  not 
following  that  authority.  There  is  no  proof  that  the  defen- 
dant was  unaware  of  the  defect  in  the  piaintilf's  title  when 
he  executed  the  lease  in  suit.  On  the  contrary,  the  fact  of  his 
having  previously  executed  a  lease  in  favour  of  Dial  Singh 
would  show  that  he  was  not  in  any  ignorance  in  regard  to 
the  title  to  the  property.  There  is  also  no  proof  of  any  fraud, 
misrepresentation,  or  coercion. 

Lastly  it  is  contended  for  the  defendant  that  he  is  entitled 
to  show  that  the  plaintiff,  in  whose  favour  he  executed  the 
lease  in  suit,  was  a  benamidar,  acting  as  an  agent  of  Dial 
Singh.  There  is,  however,  a  ruling  of  this  Court,  J4l  P.  li. 
1906  (o),  against  that  contention. 

I  hold  therefore  that  although  the  term  of  the  lease  has 
expired,  the  defendant,  not  having  surrendered  possession 
of  the  shop  to  the  plaintiff,  is  estopped  from  denying  the 
latter's  title.  The  defendant  does  not  allege  that  he  has  paid 
to  the  plaintiff  any  portion  of  the  rent  claimed.  The  plaintiff 
is  consequently  entitled  to  the  decree  asked  for. 

1  accept  the  appeal  and  give  the  plaintiff  a  decree  against 
the  defendant  for  Ks.  93-8-0  on  account  of  rent,  and  for  the 
ejectment  of  the  defendant  fi-om  the  shop  in  dispute,  with  costs 
throughout. 

Appeal  accepted. 
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(1)  (191G)  I.L.R.  40  Mad.  5G1  [F.  B.)  (Venkata  Ckelly  v.    Aiyanna 

Goundan). 
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No.  124. 

Before  Hon.  Mr.  Justice  Abdul  Raoof. 

WARYAM  SINGH— (Plaintiff)— APPELLANT, 

Versus 

BAS^NT  SINGH,  ETC.— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  2637  of  1917. 

Indian  RcgislraLion  Act,  XVI  of  1908,  sections  2  (7),  17  (d)  and  49— 
agreement  to  occupy  a  vacant  site,  build  on  it  and  retain  it  for  life— whether 
compulsorily  registrable  -section  17  to  be  strictly  construed. 

One  S.  S.  a  Tharkhan  executed  a  document  in  tho  following  terms  :— 

"I  have  taken  a  vacant  site  in  the  abadi  of  Manak  Rai  bounded 
"  *  *  *  *  *  for  the  purposes  of  habitation.  I  agree  that  I  will  construct 
"  a  building  in  the  said  vacant  site  at  my  own  expense  *  *  *  I  will 
"  remain  abad  in  it  during  my  lifetime,  the  proprietor  or  his  heirs  shall  not 
"  be  competent  to  eject  me  during  my  lifetime.  After  my  death  if  the 
"  proprietor  or  his  heirs  fall  out  with  my  heirs,  they  shall  pay  the  costs  of 
*'  the  materials  and  effect  ejectment.  In  case  a  dispute  takes  place  in  respect 
"  of  the  cost  of  the  materials  my  heirs  shall  remove  the  materials  and  make 
"  over  the  vacant  site  to  the  proprietors  or  his  heirs    *    *     *.' 

Held,  that  the  document  was  neither  a  lease  nor  "  an  undertaking  to 
"  occupy  "  within  the  meaning  of  section  2  (7)  of  the  Indian  Registration 
Act,  the  undertaking  to  occupy  not  being  as  a  lessee,  as  no  rights  or  interest 
in  the  land  was  created  and  that  registration  of  it  was  not  therefore 
compulsory. 

/.  L.  R.  3  Bom.  21  (1)  and  I.  L.  R.  10  Mad.  97  (2),  referred  to,  also 
/.  L.  R.  27  All.  190  (3). 

Held  also,  tliat  section  17  of  the  Act  must  bo  construed  very  strictly  as, 
read  with  section  19,  it  imposes  a  serious  disability. 

16  P.  R.  1895,  p.  01  (1),  per  Riwaz,  J.,  and  jl  P.  R.  189S,  p.  175  (5), 
followed. 

Second   Appeal  from  the   decree   of  A.  E.   itartmcau,   Esquire, 
District  Judge,  Jullundiir,  dated  the  \2th  July  1917. 

Sleem  and  Ualip  Singh,  for  Appellant. 

Kanw^ar  Narain,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows:— 

^oth  Feb   1919  AiiDUL  Raoof,  J. — This  second  appeal   arises  out  of  a  suit 

for  the  possession  of  a  piece  of  land  on  tlio  following  allegations  : 
Defendants'  father  Sundar  Singh    obtained  it  from  tho  plaintiff 


(1)  (1878)  7.  L.  R.  3  bom.  21  (Apu  Budgavda  v.  S'arhan  Annaji). 

(2)  (1892)  7.  L.  R.  10  Mad.  97  {Athokulti  v.  (lovinda). 

(3)  ri90l>  7.  L.  7i\  27  All.  )90  {Bcni  v.  Pinan  Das). 

(4)  16  P.  R.  Ib'Jo,  p.  01  (Imam  Bakhsk  Khan  v.  Karim  Shah). 

(5)  51  P.  R.  1898,  p.  175  {Sansar  Stngh  v.  Tiloka). 
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for  the  purpose  of  buildiug  a  house  on  it  on  the  coni^ition  that 
the  plaintiff  would  have  no  power  to  dispossess  him  during  his 
life,  but  on  his  death  in  case  of  a  disagreement  between  his 
heirs  and  the  plaintiff  the  latter  would  have  a  right  to  eject 
them  on  paying  them  the  price  of  the  materials.  It  waa 
further  agreed  that  in  case  of  a  dispute  as  to  the  value  of  the 
materials  the  heirs  would  be  af.  liberty  to  remove  them  and 
vacate  the  land  The  terms  of  the  agreement  were  reduced  to 
writing  and  the  pres'^ufc  dispute  relates  to  the  nature  and  the 
terms  of  this  deed  of  agreement.  Suudar  Singh  having  died  a 
disagreement  arose  between  the  parties  which  has  given  rise 
to  this  suit.  This  document  embodying  the  terms  of  the 
agreement  was  put  in  evidence  and  was  relied  upon  by  the 
plaintiff.  On  the  pleas  raised  in  defence  one  of  issues  framed 
by  the  Court  of  first  instance  was  whether  the  document  waa 
admissible  in  evidence.  The  document  was  executed  by  Sundar 
Singh  in  which  he  set  forth  the  conditions  on  which  he  had 
agreed  to  build  on  the  Lind.  Ifc  was  contended  by  the  defen- 
dants that  the  document  came  under  the  definition  of  a  lease 
and  required  registration  under  section  17  (d)  of  the  Indian 
Registration  Act.  The  learned  Munsif  of  Jullundur  held  that 
it  was  merely  an  agreement  and  did  not  amount  to  a  lease  and 
having  decided  the  remaining  issues  also  against  the  defendants 
he  gave  the  plaintiff  a  decree  for  the  possession  of  the  land  in 
dispute.  The  defendants  were  ordered  to  remove  the  materials 
within  two  months.  In  the  alternative  they  were  given  the 
right  to  take  the  price  of  the  materials  which  was  assessed  by 
the  Court  at  Rs.  537-4  6  and  give  up  the  house.  They  were 
not  .satisfied  with  the  decision  of  the  Court  and  preferred  an 
appeal  to  the  Lower  Appellate  Court  and  raised  the  following 
contentions  :  — 

That  the  agreement  was  not  executed  by  their  father, 
that  the  deed  required  registration  as  (a)  it  was  a  lease  for 
more  than  a  year,  and  (b)  dealt  with  property  worth  more 
than  Rs.  100  in  value;  the  plaint  did  not  disclose  a  cause  of 
action ;  that  the  agreement  was  indefinite  as  regards  its  terms, 
and  the  price  of  the  materials  had  been  underestimated, 

On.  the  question  of  the  admissibility  of  the  document  the 
Lower  Appellate  Court  took  a  different  view  from  that  taken 
by  the  Court  of  first  instance  and  held  that  it  required  registra- 
tion and  was  icadmissible  for  want  of  registration.  In  its 
opinion  the  document  contained  "  an  undertaking  to  occupy " 
the  land  and  as  such  canae   under  the  description  of  a  lease  aai 
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given  in  section  2  (7)  of  the  Registration  Act.  The  basis  of 
the  plaintiff's  claim  having  failed  his  suit  was  dismissed  and 
certain  cross-objections  which  he  had  filed  were  also  dismissed. 
The  plaintiff  has  come  up  in  second  appeal  to  this  Court  and 
three  pleas  havi  been  raised  in  the  memorandum  of  appeal  on 
his  behalf,  namely,  that  the  District  Judge  wa=)  wrong  in 
holding  t'lat  the  agreement  was  inadmissible  for  want  of 
registration,  that  the  document  was  in  any  event  admissible  to 
prove  the  permissive  possession  of  the  defendants  and  the 
terms  of  such  possession  and  that  the  plaintiff  in  any  case  was 
entitled  to  the  value  of  the  site. 

It  has  been  contended   on  behalf   of  the  plaintiff   that  the 
very  terms  of  the  documents  show  that  it  was  merely  a  license 
granted  to   the  fath  ir  of  the  defendants  to   build  on  the  land 
and  remain  in  occupation   during  his   life  and   that  no  interest 
in  land  was  created   by  the   document   in   his  favour.     I  have 
examined  the  terms  of  the  documents  carefully  and  I  find  that 
there  is  force  in  this  contention.     To   start  with  on  the  face  of 
the  deed   there   is  no    rent   reserved   nor   is   there   any  other 
consideration  agreed  upon.     The  very  words  of  the  deed  go  to 
show  that  Sundar  Singh  obtained  permission  to  keep  his  house 
on  the  land  during  hi.s  life  only.     He  acquired  no  right  of  any 
kind  in  the  land  itself.     Had  it  been  so  there   would  have  been 
no  need  of  providing  about   the  right   of   his    heirs    after    his 
death.     They  would  simply  have  come   in  as  his  representatives 
and  would  have  been  bound   by   the  terms   of  the   deed.     The 
condition  as  to  the  price  of  the  materials  or  as  to  their  removal 
clearly  shows  that  the   parties    understood    that  it  was  merely 
a  license   granted   to   Sundar  Singh    for   his   personal  benefit 
during  his  lifetime. 

The  following  is  the  exact  translation  of  the  agreement:  — 

I,  Sundar  Singh,  son  of  Gurdit  Singh,  caste  Tarkhan, 
resident  of  Mama  Manak  Rai,  Thana  Bhagpur,  do  hereby 
declare  as  follows  : — 

"  1  have  taken  a  vacant  site  {taur)  in  the  abadi  of  Manak 
"  Rai,  bounded  on  the  east  by  a  passage,  i.  e.,  a  lane  and  a 
'•vacant  site  belonging  to  Thai  Singh,  on  the  west  by  the 
"  haveli  of  the  sons  of  Nihal  Singh,  on  the  south  by  a  passage 
"  to  the  haveli  of  Fateh  Singh  and  on  the  north  by  a  wall  of 
"  the  kotha  belonging  to  Thakar  Singh,  son  of  Ram  Singh  owned 
"  and  possessed  by  Waryam  feingh,  son  of  Sant  Singh,  caste  Jat, 
"  resident  of  Mama  Manak  Rai,  for  the  purposes  of  habitation. 
"  I  agree  that  I  will  construct  a  building    in  the  said  vao^n^ 
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"  site  at  my  own  expense.  The  proprietor  shall  have  nothing 
"  to  do  with  the  costs  incurred  thei^eon.  I  will  remain  abad 
*'  in  it  daring  my  lifetime-  The  proprietor  or  his  heirs  shall 
"  not  at  all  be  competent  to  eject  me  during  my  lifetime. 
"  After  my  death,  if  the  proprietor  or  his  heirs  fall  out  with 
*■■  my  heirs,  they  shall  pay  the  costs  of  the  materials  and  effect 
*'  ejectment.  In  case  a  dispute  takes  place  in  respect  of  the 
"  cost  of  the  materials,  my  heirs  shall  remove  the  materials 
•*  and  make  over  the  vacant  site  to  the  proprietor  or  his  heirs. 
"  Hence  I  have  executed  this  deed  of  agreement,  so  that  it  may 
"  serve  as  an  authority. 

"Dated  the  27th  June   1900,   corresponding   to  the  14th  of 
"Ear  Samhat  1957." 

Reading  the  deed  according  to  its  plain  terms  it  is  apparent  "^^ 

that  at  least  Sundar  Singh  never  contemplated  that  he  was 
taking  a  lease  of  the  land. 

It  was  argued  in  the  Lower  Appellate  Court  and  it  is 
argued  also  before  me  that  the  deed  contains  merely  a  unilateral 
statement  by  Sundar  Singh  and  its  terms  are  so  uncertain  that 
it  cannot  be  treated  as  a  lease.  The  case  of  Be?iz  v.  Puran  Das 
I.  L.  B  XXVI[  All.  190  (1)  is  relied  upon  before  me  as  it 
was  also  in  the  Lower  Appellate  Court.  But  it  is  not  necessary 
for  me  to  enter  into  the  discussion  whether  the  decision  in 
that  case  was  correct  or  incorrect  because  I  am  clearly  of 
opinion  in  the  present  case  that  the  agreement  can  in  no  sense 
be  said  to  be  a  lease.  It  is  contended,  however,  by  the  counsel 
for  the  respondent  that  if  the  document  according  to  its  terms 
cannot  strictly  be  said  to  be  a  lease,  it  must  be  taken  to  be 
"  an  undertaking  to  occupy  "  and  as  such  to  require  registra- 
tion. The  real  question,  however,  to  decide  is  :  was  the  under- 
taking to  occupy  the  site  as  a  lessee  or  as  a  mere  licensee.  In 
this  case  there  was  "  an  undertaking  to  occupy  "  on  certain 
conditions  but  not  as  a  lessee  as  no  right  or  interest  in  the 
land  was  created.  I  agree  in  the  construction  put  on  the 
expression  by  the  learned  Judges  of  the  Bombay  High  Court 
in  Apu  Budgavda  v.  Narhari  Annajt,  I.  L.  B.  Ill  Bom. 
page  21  (2).  The  facts  of  that  case,  no  doubt,  were  different 
but  it  was  decided  in  that  case  that  a  mere  undertaking  to 
occupy  contained  in  a  document  would  not  make  the  docu- 
ment compulsorily  registrable   unless  some  interest  or  right 

(1)  (1904)  /.  L.  R.  27  All.  190  (Beni  v.  Puran  Das). 

(2)  (1878;  /.  L.  R.  3  Bom.  21  {Apu  Budgavdn  v.  Narhar  Annaiji), 
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in  the  thing  let  was  created.  In  that  case  snch  right  or 
interest  was  not  created  as  the  terms  had  not  been  accepted. 
In  the  present  case  no  interest  or  right  has  been  created  as 
it  has  not  been  shown  that  it  was  ever  intended  by  the  owner 
to  create  such  an  interest  or  right.  The  decision  in  Athakutti 
V.  Oovinda,  I.  L.  li,  XVI  Mad.  97  (1)  shows  that  a  mere  per- 
mission to  occupy  land  on  certain  terras  did  not  create  a 
lessee.  It  was  held  that  it  was  not  a  case  oE  tenant  bat  the 
case  of  a  licensee. 

It  has  been  held  in  this  Court  that  section  17  of  the 
Registration  Act  should  be  construed  very  strictly  as  read 
with  section  49  it  imposes  a  serious  disability,  (see  the  judg- 
ment of  Rivaz,  J.,  in  16  P.  li  1895  at  page  61)  (2).  This 
opinion  was  adopted  by  the  learned  Judges  who  decided  the 
case  of  Sansar  Singh  v.  TiMa,  51  P.  B.  1898  (3).  They 
made  the  following  remark  at  page  175  which  fully  applies 
to  the  facts  of  the  present  case  : — "  Further,  as  observed  by 
"  the  same  learned  Judge  at  page  63  of  the  report ,  section  17 
•'  of  the  Registration  Act  has  to  be  strictly  construed  as  taken  in 
*'  connection  with  section  49  it  imposes  such  serious  disqaalifica- 
"  tions  for  non-observanco  of  registration.  Unless  the  docu- 
"ment  is  clearly  brought  within  the  purview  of  the  section,  it 
''cannot  be  excluded  from  being  treated  as  evidence.  If  there 
"  is  doubt,  the  benefit  must  be  given  to  it." 

Applying  this  principle  to  this  case  I  must  hold  that  the 
Lower  Appellate  Court  was  not  right  in  setting  aside  the 
judgment  and  decree  of  the  Court  of  first  instance  on  the 
ground  that  the  document  relied  upon  was  inadmissible  in 
evidence.  I  allow  the  appeal,  set  a^ide  the  decision  of  the 
Court  below  on  this  preliminary  point  and  remand  the  case  to 
that  Court  under  order  XLI,  rule- 'iM,  to  be  restored  to  its 
original  number  of  pending  appeals  and  to  be  disposed  of 
according  to  law. 

Appeal  allowed. 


(1)  (1892)  /.  L.  R.  16  Mad.  07  (Athakutti  v.  Gorinda), 

(2)  16  P.  R.  1895.  p.  61  {Immn  Baklish  Khan  v.  Karim 
3)  51  P.  R.  1898,  p.  175  {Sansar  Singh  v.  Tiloka). 
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No.  125. 

Before  Hon.  Mr.  Justice  Martineav,. 

SHIV  DEiT  SINGH-PETITIONER, 

Versus 

JAI  RAM  AND  ANOTHER—RESPONDENTS. 

Civil  Revision  No.  670  of  1918. 

Civil  Procedure  Code,  Act  V  of  1908,  order  34,  ride  \-—suit  for  sale  of 
property  mortgaged  by  defendant— lohcther  defendant's  son  can  claim  to  he 
made  a  party  to  the  suit. 

Held,  that  uader  customary  law  a  son  has  not  such  an  interest  in  his 
father's  property  as  to  give  him  a  claim  under  order  34,  rule  1  of  the  Code 
of  Civil  Procedure  to  be  made  a  party  to  a  suit  against  his  father  for  sale  of 
property  mortgaged  by  him. 

Revision  from  the  order  of  Munshi  Bahim  Bakhsh,  Subordinate 
Judge,  1st  Class,  Lahore,  dated  the  13i/i  July  1918. 

Sewa  Ram  Singh,  for  Petitioner. 

Jai  Gopal  Sethi,  for  Respondents. 

The  judgment  of  the  learned  Jadga  was  as  follows  :— 

Martinead,  J. — The  plaintiff  has   brought   a   suit    for    the    2Hh  Feb,  1919. 
sale  of  property   mortgaged    by   the   defendant.     The   latter's 
son  applies  to  this  Court  for  revision  o£  an  order   of    the    Sub- 
ordinate Judge  refusing  to  make  him  a  party  to  the  suit. 

Order  34,  Rule  1,  Civil  Procedure  Code,  rec[uires  that 
-  all  persons  having  an  interest  either  in  the  mortgage  security 
or  in  the  right  of  redemption  shall  be  joined  as  parties  to 
any  suit  relating  to  the  mortgage,  and  it  is  contended  for  the 
applicant  that  he  has  an  interest  in  the  mortgage  security- 
Rulings  based  on  Hindu  Law  are  not  in  point,  as  the 
applicant  is  admittedly  governed  by  custom.  Under  the 
Hindu  Law  the  son  is  a  coparcener,  an  owner  of  the  ancestral 
property  along  with  his  father  and  other  members  of  the 
joint  family.  Under  the  customary  law  the  son  has  no  right 
of  ownership  in  his  father's  lifetime.  He  has  only  a  re- 
vetsionary  interest  in  the  property,  and  a  right  to  protect 
that  interest  by  interfering  to  prevent  unnecessary  aliena- 
tiotis.  I  do  not  think  that  the  limited  interest  that  he 
possesses  is  such  an  interest  as  is  contemplated  by  Order  34, 
Rule  1,  and  I  hold  theref'oi-e  that  the  applicant  is  not  a 
necessary  party  in  the  suit. 

I  dismiss  this  application  vrith  costs. 

Revision  dismisstid. 
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No.  126. 

Before  Hon.  Sir  Henry  Rattigan,  Chief  Judge. 

NABI  BAKBSa— (Plaintiff)— APPELLANT, 

Versus 

MAULA,  ETC. -(Dependants) -RESPONDENTS. 

Civil  Appeal  No.  121  of  1918. 

Fraud—ficUtious  mortgage  made  to  detriment  of  plaintiff's  near  re- 
versioner—suit  by  plaintiff  for  cancellation  of  the  mortgage  before  the  fraud 
had  been  carried  into  effect  — whether  competent. 

The  plalatiEE,  mortgigor,  sued  for  c.mcellatioa  of  a  deed  of  mortgage 
made  by  him  in  favour  of  the  defeadant,  allegiag  that  he  had  been  induced 
to  execute  the  deed  by  fraud  and  that  there  was  no  consideration.  The 
Lower  Appellate  Court  held  that  the  consideration  for  the  mortgage  was 
unproved  and  that  the  transaction  was  in  fact  fictitious  and  that  what  really 
happened  was  that  plaintiff  and  defendant  had  conspired  to  concoct  the 
mortgage  to  the  detriment  of  plaintiff's  near  reversioner  K.  B. 

Held,  that  as  nothing  had  been  done  at  the  time  when  the  suit  was 
brought  to  carry  the  fraud  into  effect,  the  plaintiff  was  not  debarred  from 
asking  for  the  relief  he  claimed. 

/.  L.  R.  35  Cal.  551  (P.  C).  (1),  referred  to. 

Second  Appeal  from  the  decree  ef  P.  L  Barker,  Esquire,  District 
Judge,  Sialkot,  dated  the  \Oth  October  1917, 

Jai  Gopal  Sethi,  for  Appellant. 

Sham  Lai,  for  Respoadents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

bth  March  1919  ^^**  Henry  Rattigan,  C.  J. — Plaintiff   sued  for  cancellation 

of  a  certain  deed  of  mortgage  of  land  executed  by  him  on  the 
20th  of  July  1916  in  favour  of  the  defendants,  alleging  that 
he  had  been  induced  to  execute  the  deed  by  fraud  and  that 
there  was  no  consideration  for  his  coutracb.  The  plaint  did 
not  specify  what  the  fraud  was  but  it  was  explained  later, 
on  behalf  of  the  plaiutill,  thit  defendants  had  promised  to 
secure  a  wife  for  him  and  that  they  had  no  intention  of 
carrying  out  their  promise  and  had  in  fact  failed  to  do  so. 
Defendants  pleaded  that  full  consideration  had  passed  and 
that  they  had  never  undertaken  to  secure  a  wife  for  the 
plaintiff.  The  first  Court  found  that  no  consideration  had 
passed  and  granted  the  plaintiff  the  decree  for  which  he 
prayed.  Defendants  appealed  to  the  District  Judge  who 
found  that  the  consideration  for 'the  mortgage  was  unproved, 
at  any  rate  to  the  extent  of  Rs.  575  (out   of  the  alleged  total 

(1)  (I'JOBj   I.  L.    R.  35   Oal   551    (P.  C.)    {Fctkcrpcrmal  Chctty  v. 
Mumaiuly  Hcrvai). 
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of  Rs.  800)  and  that  the  transaction  was  in  fact  fictitious, 
but  he  disbelieved  the  plaintiff's  story  that  the  consideration 
for  the  transaction  was  a  promise  on  the  part  of  the  defen- 
dants to  secure  him  a  wife  and  that  w'lat  really  happened 
was  that  plaintiff  and  defendants  had  conspired  to  concoct 
the  fictitious  mortgage  to  the  detriment  of  Khuda  Bakhsh, 
plaintiff's  near  reversioner.  Upon  these  findings  he  held 
that  the  parties  were  in  pari  delicto  and  that  as  the  fraud 
was  not  only  concocted  but  also  carried  into  effect  to  the 
detriment  of  Khuda  Bakhsh,  each  party  was  estopped  from 
showing  the  truth  as  against  the  other  and  that  therefore 
plaintiii  was  not  entitled  to  the  relief  which  he  claimed.  He 
accordingly  accepted  the  appeal  and  dismissed  plaintiff's  suit 
with  costs. 

The  District  Judge's  enunciation  of  the  law  is  undoubt* 
edly  correct,  but  it  appears  to  me  that  in  the  present  case 
the  purpose  of  the  fraud  had  not  been  carried  into  effect  and 
that  on  this  ground  plaintiff  was  entitled  to  ask  for  the  cancel- 
lation of  the  mortgage  deed.  Obviously,  Khuda  Bakhsh 
whose  rights  would  come  into  operation  only  on  the  death 
of  the  plaintiff  had  not  been  defrauded  in  any  way  up  to  the 
time  when  the  plaintiff  brought  his  suit,  and  so  far  as  Khuda 
Bakhsh  is  concerned,  the  cancellation  of  the  deed  would  be  a 
step  towards  doing  away  with  the  possibility  of  any  fraud 
being  perpetrated  at  his  expense  On  the  other  hand,  as 
regards  the  defendants,  it  is  clear  that  at  the  time  when  the 
plaintiff  instituted  his  suit  nothing  had  been  done  to  carry 
the  mortgage  into  effect.  Rs.  575  had,  upon  tbe  findings  of 
both  the  Courts,  not  been  paid  by  the  defendants  nor  had 
the  latter  paid  off,  as  they  undertook  to  do,  the  previous 
mortgagee.  The  land  had  consequently  not  passed  to  the 
defendant  and  the  previous  mortgagee  was  at  that  time  in 
possession.  It  is  alleged  that  on  the  7th  of  May  1917,  i.  e., 
at  the  time  when  the  trial  of  the  case  in  the  First  Couit  had 
terminated  and  the  suit  was  ripe  for  judgment,  the  defen* 
dants  paid  off  the  previous  mortgagee.  This,  however,  was 
long  subsequent  to  the  institution  of  the  suit  and  was  obviously 
done  in  order  to  make  evidence  on  behalf  of  the  defendants. 
From  the  facts  then  as  established,  it  is  clear  that  even  if  both 
parties  had  conspired  to  defraud  Khuda  Bakhsh  nothing  had 
been  done  at  the  time  when  the  suit  was  brought,  to  carry 
that  fraud  into  effect,  and  in  this  connection  the  ruling  of 
their  Lordships  of  the  Privy  Council  in  /.   L.   E.  XXXV  Oal. 
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051  (I)  is  in  point  and  is  an  authority  for  holding  tlvit  the 
plaintiff  is  not  debai-red  from  asking  for  the  relief  which  he 
claimed. 

1  therefore  accept  the  appeal  and  set  aside  the  decree  of 
the  District  Judge  and  restore  that  of  the  Muusif.  Defendants 
must  pay  plaintiff's  costs  throughout. 

Appeal  accepted. 


No.  127. 

Before  Hon.  Mr.  Justice  Martineau. 

MUSSAMMAT  GHULAM  FATIMA— (Plainiiff)- 
APPELLANT, 

Versus 

R  AHM  AN— (D EFENDANT)— RES  PON  DE  N  T. 

Civil  Appeal  No.  2794;  of  191S. 

Muhammadan  law — minor  girl's  right  to  repudiate  marriage  on  attaiii" 
ing  puberty — whether  suit  brought  by  the  girl  for  the  purpose  should  be 
disviissed  as  premature  when  she  attained  puberty  only  after  date  of 
institution  of  suit. 

The  plaintifi,  a  iniuor  MuhainmadaQ  girl,  who  was  married  to  the 
defendant  by  her  mother  after  her  father's  deatU  wished  to  exercise  her 
option  of  puberty  and  sued  for  the  annulment  of  the  marriage.  The  lower 
Courts  didmissed  the  suit  as  premature,  finding  thit  plaiutiiT  had  not  attained 
puberty  at  the  time  when  the  suit  was  instituted.  It  was  not  denied  that 
plaintiH  did  attain  puberty  while  the  case  was  pending. 

Held,  that  the  suit  could  proceed  notwithstanding  that  plaintiff   did  not 
uttain  puberty  till  after  the  institution  of  the  suit. 

44  Indian  Cases  863  (2),  31  Indian  Caics  7  {3)  and  ll->  P.  \V.  R.  1013 
(4),  referred  to. 

Ueld  also,  that  the  plaintiff,  not  having  been  given  in  marriage  by  her 
father  or  grand-father  had  an  absolute  right  tJ  repudiate  the  marriage  ou 
attaining  puberty. 

Second  Appeal  from  the  decree  of  B,  H.  Bird,  Esquire,  District 
Judge,  Mianwali,  dated  the  2S/'iQth  Auyiist  1918. 

M.  L.  Puri,  for  Appellant. 

Abdul  Rashid,  for  Respondent. 

The  judgment  of  the  learned  .Judge  was  as  follows  :— ' 

Martineau,  J. — The   plaintiff,  a  minor    Muhammadau  girl, 
oth  March  >y     •      ^ho  was  married   to  th  ^   detefldaut   by    hur    mother     after  her 

(Ij  (190H)  I.L.  «.35  Cal.  551  {P.  C.)  [Pclhtrpcrmal  Chctty  v.  Muniandy 

Servai) 
(2)  (1"J17>  41  Indian  Cases  863  {Subbaraya  Chettyx.  Nachiar  Animal). 
(3J  (,]•"•'')   31    Indian  Cases   7    {ilussammiit  Nur  Khatun  v»  Sumar 

Sawayo). 
(4)  142  P.  W.  R.  1913  {Gurdit  Singh  v.  Uussammat  Parmeshri) 
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father's  death,  wishes  to  exercise  her  option  of  puberty  and 
sues  for  the  aniiulment  of  the  marriage.  The  suit  has  been 
dismissed  as  premature,  the  Courts  below  having  concurred  in 
finding  that  at  the  time  when  it  was  instituted  the  plaintiff 
had  not  attained  puberty.     She  has  appealed  to  this  Court. 

In  the  first  Court  the  plaintiff  made  a  statement  according 
to  which  she  had  attained  puberty.  The  Court  regarded  this 
as  inconclusive,  but  the  plaintiff  was  afterwards  examined  by 
an  Assistant  Surgeon,  whose  certificate,  filed  in  the  Lower 
Appellate  Court,  supported  her  statement.  There  seems  to  be 
no  doubt,  and  it  is  in  fact  not  denied,  that  the  plaintiff,  even 
if  she  had  not  attained  puberty  when  she  brought  the  suit, 
attained  it  while  the  case  was  pending,  and  there  appears  to 
be  no  necessity  to,  remind  the  case  for  the  Assistant  Surgeon'.s 
evidence  to  be  taken.  The  question  is  whether,  although  the  , 
suit  may  have  been  premature,  the  plaintiff  should  not  be 
given  a  decree,  a  cause  of  action  having  arisen  during  the 
pendency  of  the  suit.  The  learned  District  Judge  considered 
the  question  of  allowing  an  amendment  of  the  plaint,  and 
referred  to  rulings  on  the  subject,  bat  concluded  by  dismissing 
the  appeal.  ^ 

In  44  /.  C.  863  .^l),  it  was  held  in  a  suit  for  money,  where 
the  money  became  payable  to  the  plaintiff  after  the  institution 
of  the  suit,  that  the  Court  should  pass  a  decree  and  not  compel 
the  plaintiff  to  institute  another  suit  for  the  purpose. 

In  31  I.  C.  7  (2),  it  was  held  that  there  was  nothing  in 
the  Civil  Procedure  Code  to  debar  the  Court  from  allowing  an 
amendment  of  the  plaint  so  as  to  include  a  claim  on  a  cause 
of  action  based  on  an  event  which  occurred  subsequently 
to  the  institution  of  the  suit. 

In  142  P.  W.  li  1913  (3),  a  suit  for  possession  had  been 
brought  duriug  the  lifetime  of  a  widow,  and  objection  was 
taken  that  it  was  premature.  During  the  pendency  of  the 
suit  the  widow  died,  and  it  was  held  that  an  amendment  of 
the  plaint  should  have  been  permitted  in  the  interests  of 
justice,  in  order  to  prevent  farther  litigation  between  the 
parties. 

In  the  present  case  no  amendment  even  is  necessary,  and 
1  fail  to  see  why,  now  that  the  f>lainuff   has    attained    the    age 

(1)  (1917)  44  Indian  Cases  863  (Subbaraya  Chatty  v.  Nachiar  Ammal). 
\2)  (1915;   31   Indian    Cases  7   (Mussammat  Xur  Khatun  v.   Sumar 

Sawayo). 
(3)  142  P.  IV^.  R.  1913  {Gurdit  Singh  v.  Mussammat  Pameshri). 
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of  puberty  and  is  entitled  to  repudiate  the  marriage,  she  should 
not  be  given  a  decree,  instead  of  being  compelled  to  bring  a 
fresh  suit. 

Counsel  for  the  respondent  has  contended  that  the  marriage 
cannot  be  annulled  unless  shewn  to  be  unsuitable,  but  this 
contention  is  wrong.  The  minor,  not  having  been  given  in 
marriage  bj  her  father  or  grandfather,  has  an  absolute  right 
to  repudiate  the  marriage  on  attaining  puberty. 

Questions  as  to  the  character  of  the  next  friend  of  the 
plaintiff,  on  which  the  trial  Court  made  some  remark-?,  and 
as  to  whether  the  annulment  of  the  marriage  would  be  bene- 
ficial to  the  plaintiff,  are  beside  the  point.  All  that  has  to  be 
seen  is  whether  tlie  plaintiff  repudiates  the  marriage  and 
wants  it  to  be  anuuUeJ.  It  is  plain  from  the  statement  she 
made  before  the  trial  Court  that  the  does.  She  is  consequently 
entitled  to  a  decree,  and  I  think  that  she  should  be  given  the 
decree  in  this  case  and  not  be  required  to  bring  a  fresh  suit. 

I  accordingly  accept  the  appeal,  set  aside  the  decrees  of 
the  lower  Courts  and  pass  a  decree  annulling  the  marriage 
between  the  parties.  As  the  suit  was  found  to  be  premature 
the  parties  will  bear  their  own  costs  in  the  first  Court,  but  1 
direct  that  the  defendant  shall  pay  the  plaintiff's  costs  in  this 
Court  and  the  Lower  Appellate  Court. 

Appeal  accepted* 

No.  128. 

Before  Hmi.  Mr.  Justice  Martineau. 

BHAG  MAL-SADDU  RAM— (Plaintiff)-. 
APPELLANT, 

Versus 

WALIA— (Dbfendant)  -RESPONDENT. 

Civil  Appeal  No.  2757  of  1918. 

/ndian  Contract  Ad,  IX  of  1872,  section  4i5— whether  after  dissolution 
of  a  partnership  the  remaining  partners  can  sue  for  their  share  in  a 
debt  due  to  the  partnership  after  one  partner  has  recorcred  his  share. 

The  defendant  owed  money  to  a  parLaership.  The  partnership  was 
dissolved  and  l;5th  share  of  the  debt  foil  to  the  share  of  K.  C,  one  of  the 
partners.  K.  C.  sued  for  his  l/5th  share,  impleadin;L5  also  as  defendants  his 
former  partneis,  •who  refused  to  join  him  as  plaintilT^,  and  obtained  a  decree. 
The  remaining  partners  then  sued  for  their  -l/Sth  share  of  the  debt.  The 
Lower  Appellate  Court  held  that  under  section  45  of  the  Contract  Act  the 
performance  of  the  contract  could  only  be  enforced  by  all  the  persons  who 
wore  partners  of  the  firm  boloro  its  dissolution  and  dismissed  the  suit 
accordingly-. 
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Eeld,  that,  K.  C.  by  reason  of  his  suit  for  l/5th  of  the  debt  having 
ceased  to  be  a  creditor,  section  45  of  the  Contract  Act  did  not  debar  the 
remaining  partners  from  maintaining  a  suit  for  the  balance  of  the  debt. 

Second  Appeal  from  the  decree  of  Khan  Sahib  Mirza  Zafar 
All,  District  Judge,  Lyallpur,  dated  the  I3th  May  1918, 
Badri  Nath,  Kapur,  for  Appellant. 
Ram  Chand,  Manchanda,  for  Respondent. 
The  jadgment  of  the  learned  Judge  was  as  follows  : — 

Martineau,  J  .—The  defendant  Walia  owed  money  to  the  \Qth  March  1919. 
firm  of  Bhag  Mal-Saddu  Ram.  The  partnership  was  dissolved, 
and  in  the  partition  l/5th  of  the  debt  due  from  Walia  fell  to  the 
share  of  one  of  the  partners,  Khan  Chand.  The  latter  sued 
Walia  for  l/5th  of  the  debt,  impleading  also  as  defendants  his 
former  partners,  who  refused  to  join  as  plaintiffs.  Walia 
pleaded  that  a  suit  by  one  of  the  partners  for  1/oth  of  the  debt 
was  not  maintainable,  but  the  Court  decided  against  him 
and  gave  Khan  Chanl  a  decree.  The  present  suit  has  been 
brought  by  Khan  Chand's  former  partners  for  the  remaining 
4/5th  of  the  debt.  The  Munsif  parsed  a  decree  in  their  favour, 
but  the  District  Judge  on  appeal  has  dismissed  the  suit, 
holding  that  under  section  i5  of  the  Contract  Act  the  light 
to  claim  performance  of  the  contract  rests  with  all  the 
persons  who  were  members  of  the  firm  jointly,  and  that  a 
partner  cannot  after  dissolution  sue  to  recover  a  part  of  the 
debt  as  individually  due  to  him. 

The  plaintiffs  have  appealed  to  this  Court. 

In  the  memorandum  of  appeal  the  ground  taken  is  that 
the  District  Judge  has  erred  in  holding  that  section  45  of 
the  Contract  Act  bars  the  suit,  because  the  respondent  waived 
his  right  to  raise  the  objection  by  not  raising  it  in  the  former 
suit.  The  reason  given  is  wrong  as  the  respondent  did  as 
a  matter  of  fact  object  in  the  former  suit  that  the  claim  for  a 
portion  of  the  debt  was  not  maintainable.  The  appeal  should 
not,  however,  fail  if  the  learned  District  Judge's  view  is  in 
fact  erroneous,  even  though  the  appellants  have  given  a 
wrong  reason  for  contending  that  it  is  erroneous. 

The  respondent's  case  is  that  as  there  was  only  one 
debt  due  to  the  firm  the  members  of  the  firm  cannot,  after  the 
firm  has  been  dissolved,  split  up  the  cause  of  action  and  bring 
separate  suits  for  their  shares  of  the  debt.  The  answer  to 
thisjcontention  is  that  the  appellants  are  not  seeking  to  split 
up  the  cause  of  action,  but  th£^t  it  h{|,s  already  been  split  up 
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by  the  decree  gi^en  in  Khan  Chand's  suit,  for  which  they 
are  not  responsible.  The  Court  having  decided  in  that  case, 
rightly  or  wrongly,  that  Khan  Chand  was  entitled  to  a  decree 
for  l/5th  of  the  debt  the  appellants  had  no  option  but  to  sue 
for  4/5 th  or  lose  their  money  altogether.  It  would  clearly  be 
inequitable  that  their  claim  should  be  dismissed,  not  for  any 
fault  of  theirs,  but  on  account  of  the  action  taken  by  Khan 
Chand.  It  is  true  that  they  might  have  availed  themselves 
of  the  opportunity  of  joining  Khan  Chand  as  plaintiffs  in 
the  former  suit,  but  if  the  respondent's  contention  were  correct 
the  present  suit  would  not  have  been  raa'ntainable  even  if  the 
appellants  had  not  been  impleaded  as  defendants  in  the 
fox'mer  case.  One  of  several  joint  creditors  might  collude  with 
the  debtor  and  obtain  a  decree  against  him  for  a  small  por- 
tion of  the  debt  on  his  admission,  with  the  result,  if  the 
argument  now  advanced  were  sound,  that  the  other  creditors 
would  be  absolutely  debarred  from  recovering  the  balance. 
Section  45  of  the  Contract  Act  doos  not  enable  a  debtor  to 
evade  his  liability  in  this  manner.  It  provides  that  when  a 
person  has  made  a  promise  to  two  or  more  persons  jointly, 
then,  unless  a  contrary  intention  appears  from  the  contract, 
the  right  to  claim  performance  rests,  as  between  him  and 
them,  with  them  during  their  joint  lives.  Assuming  that  this 
section  makes  it  necessary  that  where  a  debt  is  due  to  several 
persons  jointly  all  should  join  in  a  suit  brought  for  its  re- 
covery, it  is  nevertheless  not  a  legitimate  inference  that  when 
cue  of  the  original  creditors  has  been  paid  his  share  and  thus 
ceased  to  be  a  creditor  the  remaining  creditors  cannot  main- 
tain a  suit  for  the  balance  of  the  debt.  The  words  "  as 
between  him  and  them"  are  not  without  significance  As 
between  the  debtor  and  the  original  body  of  creditors  the 
right  to  claim  payment  would  rest  with  that  body,  but  if  by 
part  payment  the  number  of  creditors  is  reduced  the  right  to 
claim  payment  will  be  a  right  arising  as  between  the  debtor 
ai.d  tlie  remaining  creditors.  The  decree  obtained  by  Khan 
Chand  puts  the  parties  in  the  same  position  in  which  they 
would  h  ive  been  if  the  defendant  had  entered  into  a  fresh 
contract,  paying  l/5th  of  the  debt  to  Khan  Chand  and  agreeing 
that  the  plaintiffs  should  become  hi.s  creditors  for  the  re- 
mainder. 

The  suit  i.s  therefore  maintninable,  and  I  accordingly 
accept  the  appeal,  set  aside  the  decree  of  the  Lower  Appellate 
Court,  and  remand  the  case  to   that   Court,   under  order   X'^l, 
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rale  23,  Civil  Procedure  Code,  for  disposal  on  the  merits. 
Stamp  on  the  appeal  in  this  Court  to  be  refunded.  Other 
costs  to  be  costs  in  the  case. 

Appeal  accepted. 


No.  129. 

Before  Hon.  Sir  Henry  Rattigan,  Chief  Judge. 

MAKBDUM  SHEIKH  HASSAN- (Plaintiff)— 
APPELLANT, 

Versus 

GAUBI  SHANKAR  AND  ANOTHER-(Uefendanis)— 
RESPONDENTS. 

Civil  Appeal  No.  2328  of  1918. 

Civil  Procedure  Code,  Act  V  of  1908,  order  7,  rules  11  (6)  and  13  and 
order  2^,  rule  1  {^)—tchether  second  suit  including  part  of  the  subject-matter 
of  first  suit  is  barred  when  previous  suit  icas  dismissed  at  plaintiff's  own 
request. 

Iq  the  first  suit  plaintiff  desired  to  alter  the  valuation  and  for  that 
purpose  prayed  to  be  allowed  to  amend  his  plaint.  The  Comt  granted 
the  request  and  fixed  a  date  for  re-presentation  of  the  plaint  as  amended 
and  on  that  date  plaintifi's  agent  informed  the  Conrt  that  he  did  not 
intend  to  amend  the  plaint  and  prayed  that  the  suit  should  be  dismissed. 
This  was  done  and  no  permission  to  sue  again  in  respect  of  the  whole  or 
part  of  the  subject-matter  of  that  suit  was  either  asked  for  or  granted. 
The  plaintifi  thereon  brought  a  fresh  suit  which  includes  part  of  the  subject- 
matter  of  the  first  suit. 

Held  that  the  second  suit  is  barred  under  order  23  rule  1  (3)  of  the 
Code  of  Civil  Procedure  and  that  order  7,  rule  1 1  {b)  has  no  application  to 
this  case,  as  it  was  not  the  Court  that  required  plaintifi  to  correct  the 
valuation  of  the  former  claim. 

Second  Appeal  from  the  decree  of  J.  A.  Boss.  Esquiie,  District 
Judge,  Vera  Ghazi  Khan,  dated  the  3nZ  May  1918. 

Beni  Parshad,  for  Appellant. 

Jagan  Nath,  for  Respotidentg. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — ■ 

Sir  Henry  Rattigan,  C.  J. — The  Courts  below  are  right  iq^t  it  i  jqiq 
in  holding  that  the  present  suit  is  barred  under  order  XXIII, 
rule  1  (3)  of  the  Civil  Procedure  Code.  On  the  2nd  January 
1918  plaintiff's  agent  distinctly  informed  the  Court  that  he 
had  decided  not  to  amend  his  plaint  and  asked  that  the  sttit 
should  be  dismissed.  This  was  done  and  no  permission  to 
sue  again  in  respect  of  the  whole  or  part  of  the  subject-matter 
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of  that  suit  was  either  asked  for  or  granted.  Order  VII, 
rule  11,  chapter  (6)  of  the  Code,  now  relied  upon,  is  clearly 
not  in  point,  as  it  was  not  the  Court  that  required  plaintiff 
to  correct  the  valuation  of  his  former  claim.  It  was  plaintifE 
himself  who  for  reasons  of  his  own  desired  to  alter  the  valuation 
and  for  that  purpose  prayed  to  be  allowed  to  amend  his  plaint. 
The  Court  granted  his  request  and  fixed  the  2nd  January 
1918  as  the  date  for  representation  of  the  plaint  as  amended, 
and  on  that  date  (as  ali-eady  stated)  plaintiff's  agent  informed 
the  Court  that  he  did  not  intend  to  amend  the  plaint  and 
prayed  that  the  suit  should  be  dismissed.  Upon  the  facts  as 
disclosed  the  Courts  had  no  alternative  but  to  dismiss  the 
second  suit  (which  includes  part  of  the  subject-matter  of  the 
first  suit)  as  barred  by  order  XXIII,  rule  I  (3).  The  appeal 
is  dismissed  with  costs. 

Appeal  dismissed. 


No.  130. 

Before  Hon.  Sir  Henry  Rattigan,  Chief  Judge. 

LA13HU  RAM— (Defendant)— APPELLANT, 

Versus 

PURAN  CHAND-(PLAiNriPF) -RESPONDENT. 

Civil  Appeal  No.  2562  of  1918. 

Pmvincial  Insolvency  Act,  III  of  1907,  scclion  Z7 —"  voluntary  "  pay- 
ment  to  one  creditor  within  3  months  of  adjudication  of  insolvency —onns 
proband!  that  it  was  not  made  with  a  view  to  give  that  creditor  a  preference. 

Ueld,  that  generally  speaking  the  words  "  with  a  view  of  giving  such 
creditor  a  jireference  over  the  other  creditors  "  in  section  37  of  the  Pro- 
vinciallnsolvency  Act  bear  the  same  meaning  that  the  word  "  voluntarily  " 
was  construed  to  have  in  the  old  Bankruptcy  Act  in  England  and  that  the 
Court  is  justified  in  holding  that  the  payment  to  a  creditor  made  by  a 
person,  who  at  the  time  is  unable  to  pay  his  debts,  must  bo  taken  as  a 
payment  with  a  view  to  prefer  that  creditor,  il  it  is  established  that  the 
payment  is  made  of  the  debtor's  own  accord,  not  in  the  ordinary  course  of 
business,  and  without  any  sort  of  pressure  being  brought  to  bear  upou  him. 

7  Ch,  Ap.  27  per  Mellish  L.  J.  {!)  and  Halsbury's  Laws  of  England, 
Volume  II,  para.  471,  referred  to. 

Held  also,  that  if  such  a  "  voluntary  "  payment  is  made  to  one  creditor 
within  3  months  of  the  debtor  being  adjudged  insolvent  the  onus  of  proving 
that  the  payment  was  not  made  to  give  him  a  preference  is  on  the  creditor 
concerned, 

1  K.  B.  p.  717  (2;  and  2  Q.  B.  17  per  Vaughan  Williams  L.  J.  (3}, 
referred  to. 


(1)  (1871)  7  Ch.  Ap.  24,  at  page  27  {Ex  parte  Holland  . 

(2)  (lyOl)  1  K.  B.  717  (In  re  Lake), 
(i)  (1697;  2  (J.  D.17  {Ez  parte  Vincy). 
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Miscellaneous    First   Appeal  from   the  order   of  Khan    Bahadur 
Kwjja  Tasadduq  Husain,  District   Judge,    Ludhiana,   dated 
\9th  June  1918. 
Amin  Chand,  for  Appellant. 
Jaggan  Natb,  for  Respondent. 

The  judgment  of  the  learned  Chief  Judge Vaa  as  follows  — 
Sir  Henry  Rattigan,  C.  J. —The   question    which    I   have    Uth  March  1919. 
to  decide  is  whether  a  payment  of    Rs.  500   made   to   the   res- 
pondent Labhu  Ram  on  the  11th  of  December  19.6  by   Urarao 
Singh  was  "  a  payment  by  a  person  unable  to  pay   his   debts  " 
in  favour  of  a  creditor    with  a   view   of   giving  that   creditor 
a  preference  over  other  creditors,  and  as  such  void   and  fraudu- 
lent within  the  meaning  of   section  37    of  the  Provincial  Insol- 
vency  Act   of   1907  ?     The   payment    was    (as    stated)    made 
on  the  Uth  of  December  1916  and  on  the  17th    January    1917 
Rai  Sahib  Lala  Murli    Dhar,    a   creditor,    presented   an  appli- 
cation under  section  6  of  the  Act  for  the  adjudication  of  Umrao 
Singh  as  an  insolvent.     The    payment    was  thus  made   within 
three  months  of  the  date  on  which  the   petition   was    presented 
and  on  the  28th  of  ^lay    1917  Umrao  Singh   was  adjudged    an 
insolvent  upon  the  said  petition.     It  is  abundantly   clear   from 
the  evidence  on   the   record    that    Umrao    Singh    was  in   very 
straitened  and  embarrassed  circumstances  for  some    considerable 
time  prior  to  Dec-mber  1916  and  unable   to    pay    his   creditors 
in  full.     It  is  also  established  that  he  owes   a  very    large    sum 
of  money  to   numerous   creditors.     In   these  circumstances  the 
receiver  appointed  by  the  Court  has  applied  for   the   avoidance 
of  the   payment   to   Labhu    Ram   and    prays    that    the    latter    . 
should  be  ordered  to  refund    the    money    paid    to    him   to    the 
receiver.     This  application  is  made    under  section    37    of   the 
Act  and  the  District  Judge  has  held  that  the  payment   amount- 
ed   to  a  clear  case  of  fraudulent  preference,  and  he  accordingly 
directed  Labhu  Ram    to   refund   the   sum   of    Rs.    500   to   the  . 
receiver  for  pro  ra^a    distribution  among    all    the    creditors  in- 
cluding himself.     From  this   order  Labhu  Ram  has    appealed 
to  this  Court  and  I  have  fieard  arguments  at  length  by   coansel 
on  his  behalf  and  on  behalf  of  the  respondent  receiver. 

The  law  upon  the  question  before  me  is  stated  as  follows 
in  Ha'sbury's  Laws  of  England,  Volume  2,  paragraph  47'  : — 

"  In  order  that  a  transaction  may  be  set  aside  as  a  fraudu- 
lent preference,  it  is  necessary  to  prove  that  it  was  carried 
out  with  the  .sub-tautial  or  dominant  view  of  giving  the 
creditor   a   pref'-ren^e   over    the   other   creditors.      This  naed 
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not  be  the  primary  result  aimed  at.  It  is  sufficient  that  it 
should  be  the  object  aimed  at  in  bringing  about  the  primary 
result.  If  the  transaction  can  properly  be  referred  to  pome 
other  motive  than  that  of  giving  the  creditor  paid  a  preference 
over  the  other  creditors,  the  payment  is  not  fraudulent  and 
void,  for  it  is  from  the  intention  on  the  part  of  the  debtor  to 
act  in  fraud  of  the  law,  that  is,  to  prevent  the  distribution  of 
the  bankrupt's  property  rateably  among  all  his  creditors, 
that  the  invalidity  of  the  transaction  arises. 

"  In  ascertaining  whether  the  giving  of  a  preference,    that 
is,  putting  tlie  creditor  in  a    batter   position    relatively   to    the 
other  creditors  than  that  in  which   he    would  be  placed  by  the 
bankruptcy  law,  was  the  do-nin-mfc  view  in  the    debtor's    mind, 
the   proper  test  to   be  applied   is,    "  was  the  act  done  volun- 
tarily" ?  A  question,  the  solution  of    which  depends  primarily 
on  the  inquiry,  from    which    party   did   the  proposition  origin- 
ate ?      A  voluntary    disposition    is   an   act    moving  from    the 
debtor  ;  a  voluntary  payment  is  a  payment  simply   by   the   act 
and  will  of  the  party  making  it  ;  if  there   is   anything  to  inter- 
fere with  or  control  this  will,  then  it  is   not  a  voluntary    pay- 
ment.    The   question    always   is,   did  the  thing  movj  from  the 
debtor  or  from  the  creditor  ?     If  it    moves    entirely  from  the 
debtor  in  the  sense  that  it  wa^  his  spontaneous  act,  uninfluenced 
by  any  oircamstances  which   tend   to   re  but   the  presumption 
that  the   bankrupt   made   a   distinction    among   his    creditors, 
then  the  transaction  will  be  held  to  be  a  fraudulent   preference. 
On  the  other  hand,  if    the    proposal  for   the  payment   or    dis- 
position of  the  property  come''  entirely   from    the   creditor  and 
is  not  collusive,  the  transaction  will  stand. 

*'  That  the  transaction  was  not  the  spontaneous  act  of  the 
debtor  can  best  be  established  by  proving  that  it  was  the 
result  of  pressure  brought  to  bear  on  the  debtor,  either  by  a 
creditor  in  the  ordinary  sense  or  by  a  surety.  The  pressure 
must  be  real  ;  the  debtor  must  have  been  under  some  genuine 
apprehension  ;  it  must  have  been  operative  on  his  mind,  and 
the  dominant  influence  affjcting  it  ;  the  transaction  must  have 
been  entered  into  by  reason  of  it ;  and  it  must  not  have  been 
fraudulent.  ♦  •  «  #  # 

•  •  *  •  «  • 

•'  In  every  case  the  state  of  mind  of  the  debtor  is  the 
paramount  consideration.  The  intention  or  view  to  prefer 
the  creditor  as  the  causa  c  lusans  of  the  debtor's  conduct  is  the 
cardinal  point  round  which  the  whole  question    turns  ;  if  that 
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intention  be  shown  not  to  have  existed,  it  is  of  no  importance 
that  the  creditor  had  knowledge  of  the  debtor's  insolvency 
or  that  the  debt  was  not  due  ;  nor  for  this  purpose  is  it  true 
that  the  debtor  must  be  taken  to  Lave  intended  the  natural 
consequences  of  his  act." 

Speaking  generally,  I  think  the  authorities  support  the 
view  that  the  words  "  with  a  view  of  giving  such  creditor  a 
•*  preference  over  the  other  creditors  "  bear  the  same  meaning 
that  the  word  "  voluntarily  "  was  construed  to  have  in  the 
old  Bankruptcy  Act  in  England  ;  (see  as  to  this  Mellish,  L.  J. 
in  7  Chancery  Appeals  at  page  27)  (1)  ;  and  that  a  Court  is 
justified  in  holding  that  the  payment  to  a  creditor  made  by 
a  person,  who  at  the  time  of  such  payment  is  unable  to  pay  his 
debts,  must  be  taken  as  a  payment  with  a  view  to  prefer 
that  creditor,  if  it  established  that  the  payment  is  made 
of  the  debtor's  own  accord  not  in  the  ordinary  course  of  busi- 
ness, and  without  any  sort  cf  pressure  being  brought  to  bear 
upon  him.  And  in  any  event,  as  observed  by  Vaughan 
Williams  L  J.,  in  in  re  Lake,  1901,  (1  K.  B.  at  page  717)  (2) 
"  if  a  man  on  the  eve  of  bankruptcy  makes  a  payment  to  a 
"  particular  creditor,  the  presumption  immediately  arises  that 
•*  he  makes  that  payment  with  the  dominant  view  of  giving  a 
"  preference  to  that  creditor  over  his  other  creditors."  The 
Bame  learned  Lord  Justice  remarked  in  another  case  (ex  parte 
Viney  (1897)  2  Q.  B.  page  17)  (3),  that  "the  fact"  that  the 
debtors  were  insolvent  when  "  they  made  the  payment,  and 
"  knew  that  they  were  insolvent,  causes  the  onus  of  proof  to 
"  shift,  and  it  is  for  the  respondent  to  show  that  the  payment 
"  was  not  made  with  a  view  to  prefer  him." 

The  law  on  the  subject  being  as  stated  above,  the  question 
arises  whether  in  the  present  case  the  payment  to  Labhu  tiam 
was  fraudulent  and  void  within  the  meaning  of  section  37  of 
the  Act.  As  I  have  already  pointed  out,  Umrao  Singh  was 
at  the  time  hopelessly  bankrupt,  and  according  to  Labhu  Ram 
himself  the  payment  was  made  by  Umrao  Singh  of  his  own 
accord  and  without  any  sort  of  pressure  being  put  upon  him. 
In  these  circumstances  it  was  for  Labhu  Ram  to  prove  that 
the  payment  did  not  fall  within  the  purview  uf  section  37  of 
the  Act,  and  this,  I  must  hold,  he  has  failed  to  establish, 

I  accordingly  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

(1)  (1871)  7  Ch.  Ap.  24,  at  page  27  {Ex  parte  Bolland). 

(2)  (1901)  1  K.  B.  717  {In  re  Lake). 

(3)  (1897)  2  Q.  JB.  17  {Ex  parte  Viney). 
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No.  131. 

Before  Hon.  Mr.  Justice  Mariineau. 

ARUR  SINGH— (Defendant)— APPELLANT, 

Versus 

PARTAB  SINGH  AND  OTHERS-( Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  2443  of  1918. 

Indian  Limitation  Act,  IX  of  1908,  section  1919    acknowledgment— 

■whether  it  must  be  express  or  may  be  implied. 

Plaintifi  sued  for  money  due  on  two  bonds  da'ed  2nd  November  1908 
and  23rd  Jul)*  1914,  respectively.  The  bond  of  1914  made  menlioa  of  there 
being  a  separate  bond  for  Rs  430-15-0  {i.e.,  the  bond  of  the  2nd  November 
1908). 

Held,  Ihat  an  acknowledgment  of  liability  need  not  be  express  but  may 
be  implied  and  that  the  mention  in  the  second  bond  of  the  1908  bond  was 
by  implication  a  sufficient  acknowledgment  of  liability  to  bring  the  claim 
on  the  latter  bond  within  time. 

9  Bom.  L.  R.  715  (718)  (1;  and  I.  L.  R.  33  Cal.  1047   (1057)  (P.  C.)  (2) 
referred  to,  also  Rustomjis  Laic  of  Limitation,  2nd  Edition,  p.  104. 
Second  Appeal  from,  the  decree  of  T.  P.  Ellis,  Esquire,  District 
Judge,  Lahore,  dated  the  6th  May  19'.  S. 
Gobind  Ram,  for  Appellant. 
Tiratli  Rara,  for  Respotideiits. 

The  judgment  of  tlie  learned  Judge  was  as  follows  :— 
idth  March  1919-  Martine&u,  J. — The  plaintifEs  sue  for   money   due  on    two 

bonds  dated  the  2nd  November  1908  and  the  23rd  J^ly  1914 
and  have  been  given  a  decree.  The  questions  are  only  whether 
the  suit  on  the  first  bond  is  within  time  by  reason  of  au 
acknowledgment  contained  in  the  second  one  and  whether 
consideration  passed  for  the  first  bond. 

The  bond  of  1914,  makes  mention  of  there  being  a  separate 
bond  for  Rs.  430- 16-0  {i.e.,  the  bond  of  the  2ud  November 
190S).  This  clearly  implies  that  money  was  duo  to  the  plaiu- 
tiff  separately  on  the  other  bond.  Ihe  learned  District  Judge 
holds  that  an  acknowledgment  of  liability  need  not  be  express, 
but  may  be  Implied,  and  this  view  is  suppoited  by  the  state- 
ment of  the  law  given  on  page  104  of  Rustomji's  Law  of 
Limitation,  2nd  Edition,  by  9  Uuiii.  L  R.  7J5  at  page  718  (1), 
and  by  I  L.  B.  33  Cal  1047  (2),  in  which  it  was  held  by  the 
Privy  Council  (ou  page  10j7)  that  an  acknowledgment  of 
liability  by  one  of  tlio  parties  to  pay  his  dubt  to  a  certain 
person  might  be  deduced  from  his  written  admission  of  having 
had   open    and    current   accounts   with  that    persou.     I  agree 

(1)  (1907)  9  Bom.  L.  li'.''JlT(7lS)  (aJfalraov7llarilab. 

(2)  (190G)  I.  L.  i?,  33  Cal.  1017  (1057;  (/'.  C.)  [Maniram  Hclh  v.  Sclh  Rup 
Chand). 
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tlierefore   with    the    Lower   Appellate   Court   that  the   suit  is 
within  time. 

As  regards  consideration  it  is  argued  for  the  appellants 
that  the  statement  made  by  Sant  Singh,  the  original  plaintiff, 
on  which  reliance  has  been  placed  by  the  Lower  Appellate 
Court,  cannot  be  treated  as  evidence  as  the  deponent  died 
before  he  could  bo  cross-examined,  and  that  the  diary  referred 
to  in  his  statement  must  also  be  left  out  of  account.  Assuming 
that  this  is  so  still  it  appears  from  the  judgment  of  the  learn- 
ed District  Judge  that  he  regarded  the  remaining  evidence 
alone  as  sufficient  proof  of  the  passing  of  consideration.  He 
said  that  the  admission  of  the  debt  contained  in  the  bond 
of  191-i  was  good  evidence  that  consideration  had  passed,  and 
that  the  evidence  of  Dial  Singh  and  other  persons,  coinciding 
with  the  admission,  could  not  be  swept  aside.  The  exclusion 
of  Sant  Singh's  statement  and  of  his  diary  would  not  there- 
fore be  a  sufficient  reason  for  interfering  with  the  Lower 
Appellate  Court's  decision, 

I  accordingly  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No   132. 

Before  Hon.  Mr.  Justice  Abdul  Raoof, 

MUSSAMMAT  YAKUB  JAN— (Plaintiff) -APPELLANT, 

Versus 

MUSSAMMAT  RAH  MAT  NUR,  AND  OTHERS— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1832  of  1918. 

Indian  Registration  Act,  XVI  of  1908,  section  iS- not  applicable  where 
the  person  claiming  under  the  registered  document  had  notice  of  the  previous 
oral  transfer. 

Held,  that  a  donee  under  a  registered  deed  of  gift,  having  notice  of  a 
previous  oral  transfer  of  part  of  the  property  gifted,  cannot  claim  the  bene- 
fit of  the  rule  laid  down  in  section  48  of  the  Registration  Act. 

9  P.  L.  R.  1916  :  29  Indian  Cases  305  (1),  referred  to. 

Second  Appeal  from  tJie  decree  of  Major  J.  Frizelle,  District 
Judge,  Rawalpindi,  dated  the  2lst  March  1918. 

Nanak  Chand,  for  Appellant. 
Jai  Gopal  Sethi  and  Obbard,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows : — 

Abdul  Raoof,  J. — One   Ghulam    Hussain   was  married  to    ^Q^t  xf      i  iqiq 
Mussammat  Rahmat  Nur.     He  had  a  son   Nazar  Hussain    and 

(1)  9  p.  L.  R.  1916  :  29  Indian  Cases  305  {Hardit  Singh  v.  Behari  Lai). 
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two  daughters  Sardar  Begara  and  Shahjehan  Begam.  His 
mother's  name  was  Murad  Begam.  While  yet  his  son  Nazar 
Hussain  was  a  minor  Ghulam  Hussain  got  him  married  to 
Yaknb  Jan  who  too  was  a  minor.  This  lady  Yakab  Jan  has 
filed  the  present  suit  on  the  allegation  that  at  the  time  of  the 
marriage  Ghulam  Hussain  gave  ber  half  of  the  house  in  dis- 
pute with  Rs.  100  as  part  of  her  dower  ;  that  she  came  and 
occupied  a  portion  of  the  house  and  lived  in  it  for  some  time ; 
that  on  the  death  of  Ghulam  Hussain  unpleasantness  having 
arisen  between  the  members  of  the  family  who  resided  in 
the  house  the  plaintiff  locked  up  the  portion  of  the  house 
occupied  by  her  and  left  it  and  took  residence  with  her 
husband  in  another  house ;  that  recently  Mussammat  Rahmat 
Nur  broke  open  the  lock  and  took  possession  of  the  portioa 
of  the  house  in  which  the  plaintiff  used  to  live.  She  claimed 
possession  over  half  of  the  house  by  partition.  Ghulam  Hus- 
sain's  mother  Murad  Begam,  Mussammat  Rahmat  Nnr,  and 
the  two  daughters  of  Ghulam  Hussain  the  father-in-law  of 
the  plaintiff  were  made  defendants  to  the  suit.  Nazar  Hus- 
sain admitted  the  claim  of  the  plaintiff.  Rahmat  Nur 
principally  contested  the  claim  and  two  main  pleas  were 
urged  on  her  behalf,  namely,  (1)  that  the  story  of  the  transfer 
of  the  house  in  favour  of  the  plaintiff  as  part  of  her  dower 
was  untrue  and  (2)  that  inasmuch  as  the  transfer  was  made 
only  orally  and  not  by  a  registered  deed  it  could  not  prevail 
as  against  the  deed  of  gift  of  the  entire  house  made  in  her 
favour  by  Ghulam  Hussaiu  on  the  13th  July  1915  as  it  -was 
a  registered  document  and  to  be  preferred  under  section  48 
of  the  Registration  Act  After  the  nikali  (marriage  ceremony) 
an  entry  relating  to  the  marriage  and  to  the  giving  of  the 
house  as  part  of  the  dower  was  made  in  the  i-egister  of  marri- 
ages. As  regards  this  also  a  plea  was  put  forward  in  defence 
iu  the  alternative  that  as  this  entry  was  unregiatei-ed  it  was 
inadmissible  iu  evidence  and  the  fact  of  the  transfer  oould  not 
be  proved. 

The  Court  of  first  instance  framed  two  issues,  namely, 
whether  Ghulam  Hussain  deceased  did  give  half  share  of  the 
house  in  suit  to  tlie  plaintiff  in  part  payment  of  her  dower,  (2) 
if  so,  what  was  the  effect  of  the  deed  of  gift  dated  the  13th 
July  1915  on  the  plaiutiff's  right. 

On  a  consideration  of  the  evidence  on  the  record  the  Court 
of  first  instance  came  to  the  oonolasiou  that  the  transfer  relied 
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upon  by  the  plaintiff  was  established.  As  regards  the  qaes- 
tion  of  the  want  of  registration  of  the  entry  in  the  marriage 
register  that  Court  held  that  the  transfer  which  was  relied 
upon  was  an  oral  one  and  the  entry  in  the  register  was  simply 
a  memorandam  of  the  arrangement  or  contract  that  had  been 
effected  between  the  parties.  It  therefore  held  that  no  regis- 
tration was  necessary.  On  the  second  issue  it  came  to  the  con- 
clusion that  at  the  time  Ghulam  Plussain  executed  the  deed 
of  gift  on  the  13th  July  1915  in  favour  of  Mussammat  Rahmat 
Nur  he  was  living  under  her  inflaence  and  complete  control 
and  was  ill.  Therefore  the  document  was  of  no  avail  as  it  was 
not  executed  with  the  free  will  of  the  exesatant.  In  the 
alternative  the  Court  also  held  that  even  if  the  executant  was 
free  and  had  willingly  executed  the  deed  relating  to  the  entire 
house  in  favour  of  Rahmat  Nur  he  had  no  power  or  right  to 
execute  this  deed  of  gift  affecting  the  half  share  which  had 
already  been  transferred  to  the  plaintiff.  Upon  this  finding 
the  Court  of  first  instance  decreed  the  claim  of  the  plaintiff. 
Musammat  Rahmat  Nur,  Murad  Begam,  and  the  two  daughters 
of  Ghulam  Hussain,  namely,  Sardar  Begam  and  Shahjehan 
Begam  preferred   an  appeal  to  the   Lower  Appellate  Court. 

As  regards  the  question  of  the  transfer  of  half  the  house 
to  the  plaintiff  in  part  payment  of  her  dower  the  Lower  Appel- 
late Court  agreed  with  the  decision  of  the  Court  of  first  in- 
stance- It  also  agreed  with  the  first  Court  as  to  the  finding 
that  the  entry  in  the  marriage  register  did  not  require  regis- 
tration inasmuch  as  it  only  amounted  to  a  memorandum  of 
an  oral  agreement  or  contract. 

As  regards  the  question  whether  Ghulam  Hussain  was 
under  the  inflaence  and  control  of  Mussammat  Rahmat  Nur 
the  learned  Judge  came  to  a  different  conclusion.  He  held 
that  the  evidence  on  the  record  did  not  justify  a  finding  that  any 
kind  of  control  or  influence  had  been  exercised  by  Rahmat  Nur 
on  Ghulam  Hussain.  As  regards  the  effect  of  the  deed  of  gift 
of  the  13th  July  191.5  in  favour  of  Rahmat  Nur  he  was  of 
opinion  that  having  regard  to  the  provisions  of  section  48  the 
registered  deed  of  gift  was  preferable  to  the  oral  transfer  made 
in  favour  of  the  plaintiff.  The  learned  Judge  of  the  Court 
below  treated  the  oral  transfer  in  favour  of  the  plaintiff  as  a 
transaction  amounting  to  gift  and  held  that  as  it  was  not 
followed  by  possession  it  could  not  take  effect  as  against  the 
registered  deed  in  favour  of  Rahmat  Nur. 

Taking  this  view  the  Lower  Appellate  Court  set  aside  the 
decree  and  judgment  of  the  Court  of  first  instance  apd  dismissed 
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the  suit  of  the  plaintiff      She  has  come   up   in   second  appeal 
to  this  Court. 

The  first  question  that  lias  been  argued  before  me  by  the 
learned  counsel  for  the  appellant  is  that  as  found  by  the 
Lower  Appellate  Court  itself  the  plaintiff  did  get  into  posea* 
sion  after  her  marriage  and  that  in  any  case  she  being  a 
minor,  the  possession  of  Ghulam  Hussain  undtr  whose  guardi- 
anship she  was  living  in  tho  house  must  be  looked  upon  as  the 
possession  of  the  minor.  In  my  opinion  there  is  force  in  this 
argument,  but  I  need  not  base  my  judgment  upon  this  ground 
alone.  In  my  opinion  the  oral  transfer  made  in  favour  of  tlie 
plaintiff  of  half  the  house  was  in  consideration  of  a  portion  of 
her  dower.  In  other  words  the  transfer  was  made  for  consid- 
eration. Such  a  transfer  more  appropriately  cornea  under 
the  definition  of  a  sale  than  that  of  gift.  The  learned  Judge 
of  the  Court  below  has  relied  upon  the  provisions  of  section  48 
of  the  Registration  Act  in  holding  that  the  deed  of  gift  in 
favour  of  Mussammat  Rahmat  Nur  was  to  be  preferred  and 
that  the  plaintiff  was  not  entitled  to  succeed  as  against  her. 
There  is  evidence  in  this  case  and  it  has  not  bi-en  denied  that 
Mu?sammat  Rahmat  Nur  was  present  at  the  nikah  when  this 
half  share  was  given  to  the  plaintiff  as  part  of  her  dower  by 
her  father-in-law  Ghulam  Hus.sain.  The  Court  of  first  in- 
stance found  clearly  that  the  transfer  in  favour  of  the  plaintiff 
was  made  with  the  knowledge  of  defendant  1,  namely  Mussam- 
mat Rahmat  >'ur.  This  finding  is  justified  by  the  evidence  on 
the  record.  The  learned  Judge  of  the  Lower  Appellate  Court 
while  applying  the  provisions  of  section  4-3  of  the  Registration 
Act  lost  sight  of  the  fact  that  as  Mussammat  Rahmat  Nur 
had  had  notice  of  the  oral  transfer  it  was  not  open  to  her  to 
claim  the  benefit  of  tlie  rule  laid  down  in  sec^ion  48.  There 
is  authority  for  this  proposition  in  reported  oases,  for  exam- 
ple, see  Punjab  Law  Reporter  of  1916;  (same  case  29  Indian 
Cases,  page  ;]05)  (1).  In  my  opinion  the  decree  passe  1  by  the 
Court  of  first  instance  was  a  i  ight  decree.  I  set  aside  the 
judgment  and  decree  of  the  Lower  Appellate  Court  aad  restore 
those  of  the  first  Court  with  costs  in  all  Courts. 

Appeal  accepted. 


(1)  9  P.  L.  R.  1919 :  29  Indian  Cases  305  {IJardil  Singh  v.  Dehari  Lai). 
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No.  133. 

Before  Hon.  Mr.  Justice  Scott- Smith. 

SANUN  RAM  AND  OTHERS— (Defendants)-^ 
APPELLANTS, 

Versus 

ALLAH  BAKHSH  AND  ANOTHER— (Plaintiffs) - 
AND  GHULAM  MUHAMMAD— (Defendants)— 
RESPONDENTS). 

Civil  Appeal  No.  1923  of  1918. 

Custom— alienation— sale  hy  elder  brother,  as  guardian,  of  his  minor 
brothers  land — whether  binding  on  the  lalter^Arains  of  Muzaffargarh  di«- 
trict—Rivfa.i-i-cim.—Mnhammadan  Law. 

The  plaintit!s  sued  for  possession  of  certain  land  alienated  by  their 
elder  brother  during  their  minority  on  the  ground  that  the  vendor  was  not 
their  legal  guardian  by  iluhammadan  Law.  The  defendant  urged  that  by 
custom  the  vendor  was  the  lawful  guardian  and  that  he  had  full  power  to 
make  the  alienation.  Reliance  was  placed  upon  answers  to  questions  2  and 
4  of  the  Riwaj-i-am  of  the  Muzafiargarh  District  compiled  by  Pandit  Hari 
Kishen  Kaul,  Settlement  Collector,  in  1903  which  were  however  unsupported 
by  any  instances. 

Held,  that  as  the  custom  set  out  in  ths  Riwaj-i-am  of  the  Muzaffargarh 
district  was  in  accord  with  that  prevailing  generally  in  the  Punjab,  under 
which  a  guardian  in  the  case  of  Hindus  and  Sikhs  can  alienate  his  ward's 
property  for  a  necessary  purpose,  and  as  it  could  not  be  said  in  the  present 
case  that  the  Riioaj-i-am  was  imperfectly  compiled,  the  entries  in  the 
B»2^a;-ia?w  are  strong  evidence  in  proof  of  the  existence  of  the  alleged 
custom  and  are  quite  sufficient  to  shift  the  onus  on  to  the  plaintiffs  ;  although 
the  custom  is  contrary  to  the  personal  law  of  Muhammadans  and  the  en  trie 
are  unsupported  by  instances. 

45  P.  R.  1917  (P.  C.)  (1;,  followed. 

7  P.  R.  1916  (2)  and  84  P.  R.  1917  (3),  distinguished. 

Held  also,  that  the  plaintiffs  had  failed  to  discharge  the  onus. 

Second  Appeal  from  the  decree  of  Khan  Sahib  Sheikh  Amir  Ali, 
District  Judge,  Multan,  dated  the  20th  July  19 16. 

Govind  Das,  for  Appellants 
Hargopal,  for  Respondents. 

The  jadgraent  of  the  learned  Jadge  was  as  follows  ;— • 
Scott-Smith,  J — In  the   suit   out  of   which   the   present 
appeal  arises  the  plaintiffs  sued  for  possession  of  certain    land 

(1)  45  P.  R.  1917  (P.  C.)  {Beg  v.  Allah  Ditta). 

(2)  7  P.  R.  1916  (Chhuttan  v.  Hazari  Lai). 

(3)  84  P.  R.  1917  (Wazira  v.  Miissammat  Maryan), 


2ith  March  1919. 
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alienated  by  their  brother  Ghulam  Muhammad  daring  their 
minority  for  Rs,  63S  on  the  ground  that  the  vendor  was  not 
a  legal  guardian  and  that  the  alienation  was  not  for  their 
benefit.  The  first  Court  dismissed  the  suit  holding  that 
Ghulam  Muhammad  was  a  lawful  guardian  and  that  the 
alienation  was  for  valid  necessitj'^.  In  arriving  at  this  con- 
clusion it  relied  upon  an  entry  in  the  Riwaj  i  am  applicable 
to  all  Mussulmans  of  the  district  to  the  effect  that  on  the 
death  of  the  father  guardianship  of  the  person  and  property 
of  the  minor  children  devolves  on  the  eldest  brother,  if  adult, 
and  upon  a  further  provision  in  the  same  Riwaj -i-am  that  a 
guardian  may  sell  or  mortgage  property  for  the  benefit  of 
his  ward.  Sheikh  Amir  Ali,  who  heard  the  appeal,  was  of 
opinion  that  the  entry  in  the  Biivaj-i-am  which  was  unsupport- 
ed by  instances  was  insufficient  to  prove  the  existence  of  the 
custom  put  forward  by  the  defendants  and  accepting  the 
appeal  decreed  the  plaintiff's  claim  with  costs  throughout. 
He  did  not  give  any  finding  as  to  whether  there  was  any 
necessity  for  the  alienation  or  whether  the  minors  had  derived 
anv  benefit  therefrom. 

The  present  appeal  has  been  filed  upon  a  csrtiSeate  grant- 
ed by  the  present  District  Judge,  and  the  question  for  decision 
is  whether  any  custom  exists  contrary  to  the  plaintiffs'  per- 
sonal law  in  virtue  of  which  their  brother  jis  the  lawful 
guardian  of  the  minors  had  authority  to  alienate  their  land  for 
a  necessary  purpose.  Hhagat  Govind  Das  in  arguing  the 
case  for  the  appellants  relies  upon  the  Customary  Law  of  the 
Muzaffargarh  District  compiled  by  Pandit  Hari  Kishen  Kaul, 
Settlement  Collector,  in  1903.  The  section  dealing  with 
guardianship  and  minority  and  with  the  powers  of  guardians 
will  be  found  at  pages  wt  to  L'6  of  tho  conipilation.  The 
answer  to  question  2  given  at  pageii5  is  as  follows:  "All 
"  Mussalmans  state  :  On  the  death  of  the  father,  the  guardian- 
"  ship  of  the  person  and  the  property  of  the  minor  children 
"  devolves  on  the  eldest  brother,  if  adult."  The  answer  to 
question  4  given  at  page  26  is  'A  guardian  may  mortgage  or 
".sell  the  move;ible  or  immoveable  property  for  pa3'niont  of 
"  debts  of  his  ward's  father,  for  the  marriage  or  mitintenance 
"  of  the  ward  or  for  an  object  directly  advantageous  to  the 
"  ward."  There  is  uo  exception  given  in  respect  of  either  of 
these  answers,  all  Iribes  concurring  in  them.  The  author's 
preface  shows  that  this  volume  of  customary  law  was  com- 
piled  with   great   caro  and  the  author  himself  states  that  the 
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Code  may  he  taken  as  an  authoritative  statement  of  the  cas- 
toms  of  the  various  tribes  in  the  Muzaiiargarh  District.  No 
doubt,  there  are  certain  rulings  of  this  Coarfc  which  lay  down 
that  an  entry  in  a  Riwaji-am  unsupported  by  instances  is  not 
of  itself  very  strong  evidence  in  proof  of  a  custom.  Counsel 
for  the  appellants,  however,  refers  to  45  P.  B,  i9i7  (P.  6'.) 
(1)  in  which  their  Lordships  held  that  the  entry  in  the 
Bnvaj-iam  in  favour  ol  the  succession  of  a  daughter's  son 
whose  father  was  a  khana  damad,  in  preference  to  collaterals 
was  a  strong  piece  of  evidence  in  support  of  such  custom  which 
it  lay  upon  the  plaintiff's  collaterals  to  rebut.  The  entry  in 
the  Riioji'i-i-am  produced  in  that  case  waa  also  unsupported 
by  instances,  bat  their  Lordships  of  the  Privy  Council  pointed 
out  that  it  was  a  public  record  prepared  by  a  public  officer  in 
discharge  of  his  duties  and  under  Government  rules,  and  that 
the  statements  contained  in  it  formed  a  strong  piece  of  evidence 
in  support  of  castom.  This  judgment  was  considered  by  a 
Division  Bench  of  this  Court  in  the  case  reported  as  8i  P.  liJ. 
19i7  (2;,  wherein  it  was  held,  foilowiag  7  P.  Li.  1916  (3) 
that  statements  in  a  liiioaji-aiib  when  opposed  to  general 
custom  can  carry  very  little  weight  unless  supported  by  in- 
stances aud  that  consequently  the  entries  in  the  liiwaj  iam, 
of  the  Gujranvvala  Distiict  in  favour  of  the  special  custom 
relied  on  by  the  plaintiff's  collaterals  unsupported  by  instances 
were  insufficient  to  establish  that  custom,  such  Riwaji-am 
having  moreover  been  imperfectly  compiled.  Now  in  the 
present  case  it  cannot  be  said  that  the  Riwaj-i-aoi  was  imper- 
fectly compiled.  Moreover  according  to  custom  generally 
prevailing  in  the  Puujab  a  guardian  in  the  case  of  Hindus 
aud  Sikhs  can  alienate  his  ward  s  property  for  a  necessary 
purpose.  It  can  hardly  be  said  that  the  custom  alleged  in 
the  present  case  is  one  contx'ary  to  the  ideas  as  generally  pre- 
valent amongst  agriculturists  in  this  province.  The  custom 
is  certainly  contrary  to  the  personal  law  of  Muhammadans, 
but  following  the  Privy  Council  ruling  45  P.  R.  1917  (i), 
1  must  hold  that  the  entries  in  the  Muzaifargath  Riwaj-i-am 
set  forth  above  are  strong  evidence  in  proof  of  the  existence 
of  the  alleged  custom  and  are  quite  sufficient  to  shift  the  onus 
on  to  the  plaintiffs.  The  plaintllfs  have  no  doubt  produced 
a  judicial  decision  dated  25th  of  June  1912  which  is  in  their 
favour,  but  it  is  only   one    by    a   Munsif   in  which  it  was  held 


il)  45  t.  Li,  i'Ji?  (P.  C.)  {Beg  ^.  Allah  Ditta). 

{Z)  b4  P.  A'.  iyi7  {^Wazira  v.  Mumammat  Maryan), 

(.3;  7  P,  R.  li)16  {GhlmUan  v.  Uazari  Lai). 
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that  it  had  not  been  proved  to  the  efEect  that  a  brother  was 
guardian  by  custom.  The  Munsif  in  that  case  referred  to  the 
fact  that  the  entry  in  the  Riwaj-i'am  w»s  unsupported  by 
instances.  The  oral  evidence  produced  by  the  parties  is  not 
of  much  importance  and  I  hold  that  the  onics  has  been  shifted 
on  to  the  plaintiffs  and  that  they  have  not  discharged  it. 

I  therefore  accept  the  appeal  and  getting  aside  the  order 
of  the  Lower  Appellate  Court  remand  the  c»se  thereto  for 
re-dcision  of  the  appeal.  It  will  be  necessary  for  it  to  come 
to  a  finding  on  the  question  of  necessity.  Stump  in  this  Court 
will  be  refunded  and  other  costs  will  be  costs  iu  the  case. 

Appeal  accepted. 


No.  134. 

Before  Hon.  Mr.  Justice  Abdul  Raoof. 
MUSSAMMAT  HAUR  KAUR-(PLAiNTiFt)— PETITIONER, 

Versus 
MUNNI  LAL-( Defendant) —RESPONDENT. 
Civil  Revision  No.  25  of  1919. 

Civil  Procedure  Code,  Act  V  of  19[)8,  order  33,  rule  5  (d)— application 
to  sue  in  forma  pd.\ipens— whether  Court  can  reject  it  on  ground  that  the 
claim  is  barred  by  limitation— Revision  from  order  of  rejection— whether 
competent. 

Ileld,  that  a  Court  is  competent  to  reject  an  application  to  sue  in  forma 
pauperis  under  order  33,  rule  5  (ci)  of  the  Code  of  Civil  Procedure  on  the 
ground  that  the  claim  is  barred  by  limitation. 

/.  L.  R.  7  All.  G61  (F.  D.)  (I),  followed. 

Held  also,  that  where  the  loiver  Court  had  jurisdiction  to  deal  with 
the  matter  the  decision  of  that  Court  though  erroneous  cannot  bo  interfered 
with  by  the  Chief  Court  in  revision. 

lievisiou  from  the  order  of  Sheikh  Rukn-ud-Dln,  Subordinate 
Judge,  Ist  Class,  Amritsar,  dated  the  hlh  October  1918. 

Harbhagwan  Das,  for  Petitioner. 

Tek  Chaud,  for  Respondent. 

The  judgment  of  tho  learned  Judge  was  as  follows  :  — 

24<^  Jlfarc/i  1918  Auddl  RaoOP,  J.— The    order   under    revi-siou    was    passed 

under  clause  {d)  of  rule  5,  order  XXXIII  uf  the  Code  of  Civil 
Procedure.  The  learned  Subordinate  Judge  heldthit  although 
the  petitioner  was  a  piuper   she   had    no    subsistiug   cause    of 

(1)  (1885)  /.  L.  R.  7  All.  661  {F.  B.)  {Chattarpal  Singh  v.  Raja  Ram), 
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action,  her  suit  being  barred  by  limitation.  For  a  decision  on 
this  point  tbe  learned  Subordinate  Judge  took  into  considera- 
tion SQch  materials  as  were  on  the  record  before  him.  He 
took  into  consideration  ihe  statements  in  the  petition  of  plaint 
and  the  deposition  of  the  plaintiff  made  in  Court.  The  counsel 
for  the  petitioner  has  urged  before  me  that  the  learned  Subor- 
dinate Judge  had  no  power  to  deal  with  the  question  of  limitation 
because  that  was  a  question  which  related  to  the  merits  of  the 
case.  This  contention  is  opposed  to  decided  cases.  It  has 
been  held  that  the  Court  has  power  to  decide  the  question  of 
limitation  and  decide  whether  the  plaintiff  has  or  has  not  a 
subsisting  cause  of  action.  This  question  was  decided  by  a 
Full  Bench  of  the  Allahabad  High  Court  in  the  case  of  Chattar- 
pal  Singh  v.  Baja  Bam  reported  iu  I.  L.  B.  VII  All.  661  (I). 
Having  regard  to  this  decision  it  cannot  be  said  that  the 
learned  Subordinate  Judge  had  no  jurisdication  to  decide  the 
case  in  the  manner  he  did.  According  to  the  rulings  of  their 
Lordships  of  the  Privy  Council  this  Court  has  no  power  to 
interfere  with  the  decision  of  a  Court  which  had  jurisdiction 
to  deal  with  the  matter.  The  view  taken  by  the  learned  Sub- 
ordinate Judge  may  be  erroneous  on  the  question  of  limitation, 
but  1  have  no  power  to  interfere  with  it. 

Under  these  circumstances   the  application   for  revision 
fails  and  I  dismiss  it  with  costs. 

Bevision  dismissed. 


No.  135. 

Before  Hon,  Mr.  Justice  Abdul  Raoof. 
PARMA  KAM—CJuDGMEST-DEDTOR)— APPELLANT, 

Versus 
LEHNA  S1NGH-(D£cree.holder)  —RESPONDENT. 

Civil  Appeal  No.  3184  of  1918. 

Civil  Procedure  Code,  Act  V  of  1908,  section  47  and  order  21,  rule 
(5)— whether  executing  Court  can  refuse  execution  on  finding  that  the  decree 
has  been  adjusted  out  of  Court. 

The  RespoaJent-decree-hoIder  applied  for  execution  of  his  decree  foT 
Rs.  1,671-11-5,  admitting  part  payment  to  the  extent  of  Rs.  1,240,  The 
judgment-debtor  (Petitioaer)  alleged  that  the  whole  decree  had  been  adjusted 
out  of  Court  and  produced  a  receipt  for  Rs.  1,677  executed  by  the  decree- 
holder.  The  executing  Court,  finding  this  to  be  correct,  refused  to  grant 
execution^    This  order  was  reversed  on  appeal. 

(1)  (1885j  /.  L.  R.  7  All.  661  (F.  B.)  {Chattarpal  Singh  v.  Raja  RawX 


350  CIVIL  JUDGilENTS-No.  135.  [  Record, 

Held,  that  it  is  not  open  to  an  executing  Court  to  investigate  the  fact  of 
receipt  of  the  decretal  amount  or  of  the  adjustment  of  the  decree  out  of 
Court  in  execution  proceedings  vide  order  21,  rule  2  (3j  of  the  Code  of 
Civil  Procedure. 

40  India7i  Cases  889  (1),  /.  L.  R.  36  Mad.  357  (2)  and  21  Cal  L.  J. 
402  (3),  referred  to. 

I.  L.  R.  31  Bom.  o75  (-1)  and  1.  L.  R,  10  Bom.  333  (5),  differed  from. 

Held  consequently,  that  the  decree-holder  was  entitled  to  execute  the 
decree. 

Miscellaneous  Second  Appeal  from  the  order  of  J.  Guldstream, 
Esquire,  District  Jad'je,  Multa"',  dated  the  i\st  August  1918. 

Hargopal,  for  Appellant, 
Dai-ga  Das,  for  Respondent. 

The  jadgment  of  the  learned  Judge  was  as  foUowo  : — 

25^/i  March  1919.  Abdul  Raoof,  J. — This  appeal   arises   oat   of    prjceodiuga 

in  execution  of  a  decree.  The  fasts  are  simple.  One  Lehua 
Singh  obtained  a  decree  for  an  aggregate  sum  of  Rs.  1,671-11-5 
on  the  7th  of  October  1915  against  the  appellant  Farma  Ram. 
The  first  application  for  execution  was  made  on  the  17th  of 
January  jSl(i.  Certain  property  was  attached  in  execution 
of  that  decree.  On  the  20th  of  December  1917  the  present 
application  was  made  when  the  decree-holder  admitted  part- 
payment  of  the  decree  to  the  extent  of  Rs.  1,210  and  applied 
for  the  execution  of  the  decree  for  the  recovery  of  the  sum 
of  Rs.  433-11-5  includiag  costs  of  the  execution.  Notice  wj-s 
issued  to  the  judgment-debtor  and  he  appeared  ou  the  25th 
of  January  1918  and  produced  a  receipt  dated  the  2l3t  of 
Jj'ebruary  191G  for  a  sum  of  Rs.  1,677  executed  by  the  decree- 
holder  Lehna  Singh  in  his  favour  alleging  that  the  whole 
amount  of  the  decree  had  been  paid  out  of  Court  and  the 
matter  had  been  adjustoi  between  him  and  the  decree-holder. 
The  Court  executing  the  decree,  namely  the  Subordinate 
Judge  of  Multan,  recognised  this  alleged  pa-yment  and  lelyiug 
upon  the  receipt  that  was  produced  iu  Court  hold  that  the 
matter  had  been  adjusted  betweeu  the  parties  and  that  it  was 
not  open  to  the  decree -holder  to  go  behind  it  uud  claim  any 
sum  under  the  decree. 

The  decree-holder  preferred  au  appeal  from    the    order   of 
the  Subordinate  Judge,     The  ijovver  Appuliato  Court  has   taken 


(1)  (1917)  40  IndimCascs  889  (Matliar  Dravia  v.  Subramania IHUai). 

(2)  (1911;  /.  L.  li,  36  J/aJ.  357  {Budrudeen  v.  Ukulam  Motdeen). 
(^3)  (1914;  24  Cal,  L,  J.  4(32  (Jogcndra  trosad  v.  Anuiosh  Goswami^. 
i'i)  {VJiO)  I.  L.  li.  34  Bum.  575  (Trimbak  v.  tiari  Lazman). 

{5}  (1915J  /.  L.  li,  41)  Bom.  333  {Jtiansa  (Jodhaji  v.  Bhawa  Jagaji). 
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a  different  view.  It  has  held  that  looking  to  the  clear  pro- 
vision of  the  law  contained  in  clause  (3)  of  rule  2,  order  XXI, 
the  Court  executing  the  decree  could  not  have  recognised  the 
payment  or  the  adjustment  relied  upon  by  the  judgment- 
debtor.  The  learned  Judge  of  the  Lower  Appellate  Court 
has  written  a  very  careful  and  exhaustive  judgment.  He 
has  looked  into  all  the  cases  relied  upon  by  the  pleaders  of  the 
respective  parties  and  has  come  to  the  conclusion  that  the 
authorities  in  favour  of  the  proposition,  that  it  is  not  open  to 
an  executing  Court  to  recognise  a  payment  or  adjustment  not 
certified'  according  to  the  rules  laid  down  under  the  (/ode  are 
numerous.  There  are  only  two  cases,  decided  by  the  Bombay 
High  Court  which  to  a  certain  extent  go  against  this  proposi- 
tion.    Taking  this  view  the  learned  Judge  of    the    (hurt   helow 

set  aside  the  order  of  the  Court  of  first  instance   and  held  that 

the  decree-holder  was  entitled  to  execute  this  decree. 

The  judgment-debtor  has  come  up  in  second  appeal  to 
this  Court  and  the  learned  pleader  who  has  appeared  in  support 
of  the  appeal  has  for  the  most  part  relied  upon  the  decisions 
of  the  Bombay  High  Court  reported  in  I.  L.  B.  XXXIV  Bom., 
page  5.5  (1)  and  I,  L.  E.  XL  Bom.,  page  333  (2),  He  has 
argued  that  the  view  takeu  by  the  learned  Judge  of  the  Court 
below  on  the  question  of  limitation  relating  to  an  application 
under  clause  (2)  of  rule  2  is  entirely  erroneous  inasmuch  as  it 
was  only  by  way  of  a  defence  that  the  question  of  the  adjust- 
ment and  payment  was  brought  forward  before  the  Court.  He 
has,  however,  argued  that  the  objection  of  the  judgment- 
debtor  may  be  looked  upon  as  an  application  required  under 
clause  (2)  of  rule  2.  These  arguments  are  contradictory.  If 
his  objections  are  to  be  treated  as  an  application  informing 
the  Court  that  an  adjustment  had  taken  place  under  clause 
(2)  of  rule  2,  then  it  certainly  is  governed  by  article  174  of 
the  Limitation  Act.  It  is  needless  for  me  to  go  into  the  matter 
in  any  detail.  The  question  is  not  one  of  first  impression 
but  is  covered  by  a  number  of  authorities  of  different  High 
Courts.  J n  the  case  reported  in  XL  L  0.  page  889  (3)  the 
matter  has  been  fully  considered  by  the  Madras  High  Court. 
The  same  Court  in  I.  L.  E.  XXXVI  Mad.  page  357  (4)  held 
a  similar  view  and  dissented  from  the  ruling  reported  as 
I.  L.  R.  XXXIV  Bom.  page  575  (1),  to  which   I   have  already 


(1)  (1910)  7.  L.  R.  U  Bom.  575  {Trimbak  v.  Hari  Laxman). 

(2)  (1915)  I.  L.  R.  40  Bom.  333  [Bansa  Godhaji  v.  Bhawa  Jogaji). 

(3)  (1917)  40  Indian  Cases  8^9  {Mathar  Dratia  v.  Siibramania  Pillai). 

(4)  (1911)  7.  L.  R.  3G  Mad,  357  {Budrudeen  v.  Ghidam  Moideen). 
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referred.  The  learned  counsel  for  the  decree-holder  has  also 
relied  upon  a  very  recent  decision  of  the  Calcutta  High  Court 
reported  in  XXIV  G.  L.  J.  462  (1).  It  is  very  clearly  laid 
down  there  that  it  is  not  open  to  an  executing  Court  to  investi- 
gate the  fact  of  receipt  of  the  decretal  amount  or  of  the  adjust- 
ment of  the  decree  out  of  Court  in  the  execution  proceedings. 
The  learned  Judges  in  that  case  also  clearly  decided  the  ques- 
tion that  by  reason  of  the  special  provision  of  the  law  the 
determination  of  this  question  had  been  taken  out  of  the  pur- 
view of  section  47  of  the  Code  of  Civil  Procedure. 

In  my  opinion  the  view  taken  by  the  learned  Judge  of  the 
Court  below  was  correct,  and  I  must  dismiss  the  appeal  which 
I  do  hereby  with  costs. 

Appeal  dismissed. 


No.  136. 

Before  Hon.  Sir  Henry  Rattigan,  Chief  Judge. 
KANSHI  RAM,  VENDEE— (Defendan)— APPELLANT, 

Versus 

RAU  BALDEO  SINGH- (Plainttiff)—TULSI  RAM, 

VENDOR— fDEFENDANT)— RESPONDENTS, 

Civil  Appeal  No.  3056  of  1918. 

Civil  Procedure  Code,  Act  V  of  1908,  order  23,  rule  1— withdrawal  of 
suit  without  leave  to  bring  a  subsequent  suit  —effect  i/,  on  subsequent  suit. 

The  plaintifT,  the  proprietor  of  village  Raipur,  sued  for  a  declaration 
that  he  was  the  owner  of  the  house  in  dispute  situate  in  the  village  abadi, 
that  Tulsi  defendant  No.  2  was  his  tenant  and  that  a  sale  which  the  latter 
effected  in  favour  of  defendant  No.  1  is  not  binding  on  plaintiff.  In  1896 
the  present  plaintiff  brought  a  suit  for  possession  of  the  same  house  against 
Mussammat  C.  the  widow  of  one  R.  D.  and  the  latter's  nephew  Tulsi  (present 
defendant  No.  2).  In  that  suit  plaintiff  claimed  to  be  the  owner  of  the  house  ; 
that  he  had  leased  it  to  M.  the  father-in-law  of  Mussammat  C.  ;  that  Mussam- 
mat C.  after  the  death  of  her  husband  had  left  the  village  and  had  thereby 
lost  all  rights  in  the  property.  Mussammat  C,  and  Tulsi  pleaded  that  plain- 
til!  was  not  the.owner  of  the  house  but  that  on  the  contrary  they  and  their 
ancestors  had  for  a  long  time  past  been  in  proprietory  and  adverse  posses- 
sion of  it.  Plaintiff  did  not  proceed  with  the  suit  but  asked  permission  to 
withdraw  his  claim.  This  permission  was  granted  but  no  leave  to  institute 
a  subsequent  suit  in  respect  of  the  same  subject  matter  was  given. 

Held,  that  order  23,  rule  1  of  the  Code  of  Civil  Procedure  debarred  the 
plaintiff  from  alleging  against  Tulsi  any  claim  founded  upon  his  alleged 
ownership  of  the  village.    The  withdrawal  of  the  suit  in   1890  must  be 

(1)  (1914)  24  Cal.  L  J.  4C2  {Jogendra  Prasad  v.  Asutosh  Goswami), 
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regarded  as  a  bar  to  any  plea  by  the  plaintiS  that  Tulsi  was  not  at  that  time 
at  all  events  an  absolute  owner  of  the  house  and  site  in  dispute. 

Second  Appeal  from  the  decree  of  Lola  Munshi  Bam,  Senior 
Subordinate  Judge,  \st  Class,  Amhala,  dated  the  22th  July  1918. 
Nanak  Chand  Pandit,  for  Appellant. 
Sewaram  Singh,  for  PlaintifE- Respondent. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows  :  — 

Sm  Henry  Rattigan,  C.  J.— The  following  pedigree   table    26th  March  1919 

relating  to  the  family  of  the  defendant  Tulsi  will  help   towards 

a  proper  understanding  of  the  present  case : — 

BIRU. 
I 

r i 1 ^ 

Mangal  Buja  Basti  Ralla' 

r~~^ i \ "^ 

Ram  Dial  =  Kanhaya        Mona  Mula 

(Mussamraat  | 

Chauni).  Tulsi 

(Defendant). 

Plaintiff,  Rai  Baldeo  Singh,  who  is  the  proprietor  of  the 
village  of  Raipur  in  the  Arabala  District  sues,  through  the 
Court  of  VVards  as  his  next  friend,  for  a  declaration  to  the 
effect  that  he  is  the  owner  of  a  certain  house  in  the  village 
abadi  ;  that  the  said  house  was  leased  by  him  some  19  years 
before  suit  to  Tulsi  defendant  No.  2  for  residential  purposes  ; 
that  about  a  year  thereafter  Tulsi  left  the  house  in  the  village  ; 
that  on  the  lOfch  March  1916  Tulsi  sold  the  house  to  Kanshi 
Ram  defendant  No.  I  ;  that  he  was  not  competent  to  sell  it ; 
and  that  the  sale  is  not  binding  upon  the  plaintiff.  Kanshi 
Ram  and  Tulsi  denied  plaintiff's  title  as  owner  and  pleaded 
that  Tulsi  was  himself  the  absolute  owner  of  the  house  and 
that  the  sale  was  valid  and  binding.  The  Munsif  found  that 
plaintiff  had  failed  to  prove  his  title  to  the  house  and  that  he 
had  not  established  his  allegation  that  he  had  leased  it  to 
Tulsi.  The  Senior  Subordinate  Judge,  after  remanding  the 
case  for  an  enquiry  on  certain  points,  reversed  the  decree  of 
the  First  Court  and  found  that  Tulsi  had  by  reason  of  abandon- 
ment lost  all  rights  in  the  house  and  that  plaintiff  as  the  owner 
of  the  village  was  presumably  in  possession  of  the  site  in 
question  and  was  therefore  entitled  to  the  declaration  prayed 
for.  Kanshi  Ram  has  preferred  a  second  appeal  to  this  Court 
and  the  various  points  involved  have  been  argued  at  some 
length  before  me. 

It  appears  that  in  1896  the  present  plaintiff  brought  a  suit 
for  possession    of  the   same  house,    based    on   very    similar 
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allegations,  against  Mussammat  Chauni  the  widow  of  Ram  Dial 
and  Tulsi,  and  that  in  that  suit  he  claimed  that  he  was  the 
owner  of  the  house  ;  that  he  had  leased  it  to  Mangal  the  father- 
in-law  of  Mussammat  Chauni ;  that  Mussammat  Chauni  after 
the  death  of  her  husband  had  left  the  house  in  the  village  and 
had  thereby  lost  all  rights  in  the  property  and  that  he  was 
consequently  entitled  to  a  decree  for  possession.  Mussammit 
Chauni  and  Tulsi  pleaded  that  the  plaintifE  was  not  the  owner 
of  the  house  but  that  on  the  contrary  they  and  their  ancestors 
had  for  a  long  time  past  been  in  proprietary  and  adverse 
possession  of  it  and  that  plaintiff  had  no  right  to  claim  pos- 
session, plaintiff  did  not  proceed  with  the  suit  bat  asked  per- 
mission to  withdraw  his  claim.  This  permission  was  granted 
but  the  Court  did  not  at  the  time  of  passing  this  order,  give 
plaintiff  leave  to  institute  a  subsequent  suit  in  respect  of  the 
same  subject  matter.  It  has  been  argued  before  me  that 
order  XXIII,  rule  I,  Civil  Procedure  Code  precludes  plaintiff 
from  suing  now  for  the  declaration  claimed  by  him  inasmuch 
as  the  allegations  in  the  plaint  relate  to  the  same  cause  of 
action  which  he  put  forward  in  the  previous  suib.  In  answer 
Mr.  Scwarara  Singh  contends  that  the  present  suit  is  based 
upon  an  entirely  different  cause  of  action  inasmuch  as  the 
plaintiff  alleges  that  on  a  date  subsequent  to  the  previous  suit 
the  plaintiff  leased  the  house  to  Tulsi  and  that  Talsi  thereafter 
abandoned  it.  I  have  considered  these  arguments  and  my 
conclusion  is  that  order  XXIII,  rule  1  deb\rs  plaintiff  from 
alleging  against  Tulsi  any  claim  founded  upoa  his  alleged 
ownership  of  the  property.  The  withdrawal  of  the  suit  in 
1896  must  be  regarded  as  a  bar  to  any  plea  by  the  plaintiff 
that  Tulsi  was  not  an  absolute  owner  of  the  house  and  site  in 
dispute,  In  the  previous  case  Tulsi  in  express  terms  claimed 
to  be  the  absolute  owner  and  in  view  of  the  result  of  that  case 
plaintiff  must  now  concede  that  at  that  time  at  all  events 
Tulsi  was  such  absolute  owner.  It  is  impossible  for  pUintiff 
therefore  in  the  present  suit  to  claim  that  he  was  the  owner 
of  the  property  in  1  898  or  1899  and  that  Tulsi  was  merely  a 
tenant  holding  under  him.  His  wholo  suit  a^  at  present 
framed  is  based  on  the  assumption  that  ho  is  as  much  the 
owner  of  the  site  of  the  house  in  question  as  he  is  of  the  rest 
of  the  village  a6a(ie  and  in  my  opinion  this  is  a  position  that 
he  is  not  entitled  to  take  up. 

Of  course  there  is  nothing  to  dobar  plaintiff  from    proving 
that  subsequently    to   the  previous  suit  Tulsi    ab}\ndoned    the 
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house  and  that  he  (plaintiff)  thereupon  took  possession  of  it 
and  has  acquired  proprietary  right  therein  by  adverse  posses- 
sion for  more  than  12  years.  Bat  it  is  not  upon  this  allegation 
that  his  claim  is  based  and  there  is  no  evidence  to  prove  that 
he  has  actually  had  such  adverse  possession  in  respect  of  the 
house.  The  First  Court  for  reasons  which  appear  to  me 
sound  came  to  the  conclusion  that  plaintiff  had  failed  to  prove 
that  he  had  been  in  possession  at  all  and  this  is  practically 
the  same  conclusion  that  was  arrived  at  by  another  Munaif 
after  the  remand  ordered  by  the  Subordinate  Judge.  The 
latter  does  not  find  that  plaintiff  has  in  fact  been  in  possession 
of  the  house  or  of  the  site  but  concludes  that  he  must  be  pre- 
sumed to  have  been  in  possession  because  he  is  the  owner  of 
the  site.  Obviously  upon  the  view  that  I  take,  this  presump- 
tion cannot  arise  as  it  is  not  open  to  the  plaintiff  to  claim,  as 
against  Tulsij  that  he  as  the  proprietor  of  the  village  is  also 
the  proprietor  of  the  site  of  this  particular  house.  In  my 
opinion  the  First  Coart  was  right  in  dismissing  the  suit  and 
I  accordingly  accept  the  appeal  and  set  aside  the  order  and 
decree  of  the  Senior  Sabordinate  Judge.  Plaintiff  must  pay 
costs  throughout. 

Appeal  accepted. 

No.  137. 

Before  Hon.  Mr.  Justice  Scott-Smith. 
RALU— (Plaintiff)— APPELLANT, 

Versus 

PHALLA— (Dependant)— RESPONDENT^J 

Civil  Appeal  No.  2006  of  1918. 

Indian  Contract  Act,  IX  of  1872,  section  25— consideration  for  a  coin- 
promise— relinquishment  of  part  of  rights  under  a  deed  of  sale  which  was 
itself  without  consideration. 

R.  the  plaintiff-appellant  by  registered  deed  of  10th  August  1912  sold 
his  mortgage  rights  in  3  plots  of  land  to  P.  defendant  to  save  them  from  his 
creditors.  Subsequently  a  dispute  arose  between  R.  and  P.  and  mutation 
was  refused  as  R.  said  that  there  was  no  consideration  for  the  sale.  Later 
on  R.  and  P.  entered  into  a  compromise  and  on  12th  June  1915,  mutations 
were  sanctioned  in  terms  of  it  by  which  the  transfer  of  one  plot  to  one  G.  - 
effected  by  P.,  was  confirmed  and  the  remaining'two  plots  were  shared  half 
and  half  by  R.  and  P.  In  December  1915  R.  brought  the  present  suit  for 
possession  of  the  plot  transferred  to  G.  and  half  of  the  other  two  plots  on  the 
ground  that  there  was  no  consideration  for  the  sale  or  for  the  compromise. 
It  was  found  by  both  Courts  that  there  was  no  consideration  for  the  sale  of 
10th  August  1912. 
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Held,  that  as  the  sale  was  without  consideration,  forbearance  by  P.  to 
enforce  its  terms  oould  not  be  consideration  for  the  subsequent  compromise, 
which  was  consequently  not  binding  on  the  plaintifl  and  the  latter  was 
therefore  entitled  to  recover  his  property. 

5  L.  R.  Q.  B.  419  (452)  per  Cockhum,  C.  J.  (1),  referred  to. 
Second  Appeal  from  the  decree  of  Lieutenant -Golonel  A.  A.  Irvine, 
Additional  District  Judge,   Hoshiarpur,   at   Jullundur,   dated 
the  IQth  January  1918. 

Fakir  Ohand,  for  Appellant, 
Badr-ud-Din,  for  Respondent. 

The  jadgment  of  the  learned  Judge  was  ag  follows  : — ■ 

3lsi  March  1919.  Scott-Smith,  J. — A  prelimmary  objection  is  raised  oa  be- 

half of  the  respondent  to  the  effect  fehit  the  appeal  is  birred 
by  time.  It  appears  that  the  parties  were  not  present  when 
the  jadgment  was  pronounced  by  the  Liower  Appallate  Court 
on  the  lOth  January  1918  but  a /jarjoa^ia  intimitiug  the  result 
of  the  appeal  was  sent  to  the  Mansif  of  Una  on  the  ISth 
January.  The  District  Judge's  letter  which  his  baeu  received 
in  answer  to  an  inquiry  by  this  Court  shows  that  the  parwana 
was  not  received  back  by  the  Lower  Appella'^e  Oourb  and  there- 
fore it  is  impossible  to  say  whether  tha  Munsif  communicated 
the  result  of  the  appeal  to  the  parties  or  not.  The  appellant 
has  filed  an  affidavit  to  the  effect  that  he  only  reaeived  the 
intimation  of  the  result  of  the  appeal  oae  week  bofore  he  filed 
the  appeal  in  this  Court  No  counter-affiiavit  is  pub  in  by  the 
other  side  and  I  am  therefore  of  opinion  that  sufficient  cause 
has  been  shown  for  entertaining  the  present  appeal. 

The  facts  of  this  case  appear  sufficiently  from  the  judg- 
ment of  Mr.  Kennaway,  District  Judge,  Hoshiarpur,  dated  the 
23rd  February  1917  whereby  he  remanded  the  case  for  fresh 
trial  to  the  First  Court.  Briefly  the  facts  are  that  Ralu,  plain- 
tiff-appellant, by  a  registered  sale-dead  dated  the  lOth  August 
1912,  sold  his  mortgage  rights  in  three  plots  of  land  to  Phalla, 
defend intrespondent  Phalla  retransferred  his  rights  in  one 
of  the  plots  to  Gan»u.  Subsequently  a  dispute  arose  between 
Ralu  and  Phalla  and  the  mutation  was  rejected  as  Ralu  said 
that  there  was  no  consideration  for  the  sale.  Subsequently 
Ralu  and  Ph. ilia  made  a  compromise  and  on  the  12th  Juno 
1915  mutations  were  sanctioned  giving  effect  to  the  compromise 
by  which  the  transfer  of  the  plot  to  Gangu  was  confirmed  and 
the  remaining  two  plots   were  shared   half  and   half   by   Ralu 

(1)  (1870)  5  L.  R.  Q.D.  449  (452)  {Callishcr  v,  Bischoffshcim). 
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and  Phalla.  In  the  present  suit  Rala  seeks  to  avoid  the  trans* 
fer  entered  in  those  mutations  and  asks  for  possession  of  the 
whole  of  plot  No.  8  and  half  of  the  other  two  plots  on  the 
ground  that  thei'e  was  no  consideration  for  the  sale  or  for  the 
compromise  The  First  Court  held  that  there  was  no  consi- 
deration for  the  original  sale  which  was  entered  into  to  defraud 
the  vendor's  creditors  and  that  as  the  vendee  acquired  no 
rights  under  the  sale  which  was  void  for  want  of  consideration 
the  compromise  was  also  without  consideration  and  could  not 
be  held  to  be  binding  It  accordingly  decreed  the  plaintiff's 
claim.  The  District  Judge  said  that  he  was  prepared  to  agree 
with  the  lower  Court's  findings  to  the  effect  that  the  sale  was 
without  consideration  though  in  the  latter  part  of  his  judgment 
he  says  that  the  passing  of  consideration  is  doubtful.  There 
is  however  no  contention  before  me  that  consideration  for  the 
sale  passed  and  I  may  therefore  proceed  on  the  assumption  that 
there  is  a  concurrent  finding  of  fact  that  the  sale  was  without 
consideration.  The  District  Judge  at  the  same  time  was  of 
opinion  that  consideration  for  the  compromise  consisted  in 
relinquishment  by  the  defendant,  Phalla,  of  part  of  hia  rights 
in  the  land  to  which  rights  he  was  entitled  qua  Ralu  by 
virtue  of  his  original  sale-deed.  He  goes  on  to  say  that  Phalla 
forbore  to  exercise  his  rights,  whatever  they  were,  given  him 
by  that  deed  which  rights  he  was  then  entitled  to  urge  in  a 
Court  and  had  urged  in  the  First  Court  and  in  that  Court,  and 
compromising  with  respondent  and  Gangu,  accepted  something 
less  than  those  rights.  This  in  the  District  Judge's  opinion 
constituted  consider  ition  gtta  plaintifE.  He  quoted  the  dictum 
•'  A  forbearance  to  sue,  even  for  a  short  time,  is  consideration 
"  for  a  promise,  although  there  is  not  waiver  or  compromise 
"  of  the  right  of  action."  He  accordingly  accepted  the  appeal 
and  dismissed  the  plaintiff's  suit. 

Plaintiff  has  preferred  a  second  appeal  to  this  Court  and 
it  is  contended  that  if  there  was  no  consideration  for  the  origi- 
nal sale  the  defendant  acquired  no  rights  thereby  and  there- 
fore there  was  no  consideration  for  the  compromise.  The 
First  Court  has  quoted  authority  in  support  of  the  proposition 
that  in  order  that  forbearance  should  be  a  consideration,  some 
liability  must  be  shown  to  exist,  or  to  be  reasonably  supposed 
to  exist  by  the  parties.  It  says  that  if  one  of  the  parties  to  the 
compromise  has  no  case  (and  Phalla  had  none,  as  his  sale-deed 
was  without  consideration),  and  knows  that  he  has  none  (as 
Phalla  knew)  the  agreement  to  compromise  would  not  be  held 
binding.    See   the  remarks  of  Cockburn,  C.  J.  in    Gallisher  v, 
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Bischoffsheim  L.  U  Q  B.  Vilume  "V,  pa^e  4"49  at  page  4r2  (1). 
In  my  opinion  the  view  of  the  law  put  fomvard  by  the  Sub- 
ordinate Judge  is  cor?  ect.  If  F'halla  had  no  rights  and  knew 
he  had  none  under  the  de-  d  df  sile  (and  he  had  none,  for  it  is 
found  that  the  deed  was  without  consideration),  then  he  had 
no  right  to  sue  and  his  for'oearance  to  sue  amoanted  to  nothing 
at  all  Rala  in  fact  received  no  consideration  for  agreeing  to 
the  compromise  which  is  not  binding  on  him. 

I  accept  the  appeal  and  setting  aside  the  order  of  the 
Lower  Appellate  (?oarfc  decree  plaintiff's  suit  for  the  l.nd 
claimed  so  far  as  it  is  in  the  possession  of  Phalla,  Gangu  has  not 
been  made  a  party  to  this  appeal  and  therefore  no  decree  can 
be  passed  against  him.  Phalla  will  pay  costs  to  Rala  through- 
out. 

Appeal  accented. 


No.  138 

Before  Mr.  Justice  Shadi  Lai  and  Mr.  Justice. 
LeRossignol. 
QASIM  ALT,  ETC.— (Plaintiffs;— APPELLANTS, 
Versus 

GHULAM  MUHAMMAD,  ETC.— (Defendants) - 
[{ESPONDENTS. 

Civil  Appeal  No.  2541  of  1914. 

Ciislom—alieiiaiion— status  of  collateral  in  10th  degree  to  challenge 
alienation  by  a  childless  proprietor  —Awans— J ullundur  district — onus  pro- 
band i. 

Held,  that  plaintiffs,  collaterals  in  the  10th  degree,  on  whom  the 
onus  lay,  had  fai;ed  to  prove  that  by  custom  among  Awans  of  the  Jullundur 
district  ihcy  were  entitled  to  control  the  power  of  alienation  of  a  chililloss 
proprietor. 

Second  Appeal  from  the  decree  of  N.  B.  Prenter,  Esquire, 
Divisional  Judge,  Jullundur,  dated  the  Ihth  July  19*4. 

Oertel,  for  Appellants. 
,  Muhammad  Shafi,  for  flespondents. 

The  judgment  of  the  Court  was  delivered  I)y — 
1th  April  1919.  SnAM  Lal,  ,7. — This  was  an  action  for    the    recover^'    of   a 

plot  of  land    sold   by    one    Fattu,    a  childless  A  wan  proprietor 
of   Mauza    Pholriwala   in   the    District  of    Jullundur.      It   is 


(1;  (1870)  5  L.  li.  Q.  D,  4  J9  (452)  {Callishcr  v.  Bischoffsheim\ 
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beyond  dispute  that  the  Land  is  ancestr  il  qiia  the  plaintiffs  who 
are  the  alienor's  collaterals  in  the  lOfch  degree;  and  the  sole 
question  which  arises  u  on  the  certificate  granted  by  the 
Lower  Appellate  Court,  i^  whether  collaterals  so  remotely 
related  as  the  plaintiffs  are  entitled  to  contest  the  alienation. 

Now,  we  are  prepared   to    accept    the    contention    that   no 
general  rule  can  be  laid  down    as   to   the   applicability    to    all 
cases  alike   of    the    principle    that   up   to    a   certain    degree  of 
propinquity  it   is    to    be  presumed  that  agnatic  relations  of  the 
alienor  are  entitled  to  impeach  aa  alienation  of   ancestral  land, 
and  that  beyond  that    degree    it    is    to  be  presumed  that  they 
have    no    such    right.      If   the    matter   rested   on   theoretical 
grounds  alone,  it  could  be  said  that,   as   long    as   the    property 
was   proved    to   be   ancestral,   an   agnate   irrespective   of    the 
remoteness   of   his   relationship    with     the     alienor    would   be 
entitled  to  object  to  the  alienaKou  ;    bat    the   decsion   of    such 
cases  does  not  proce.^d  upon    purely    tlieoretical  grounds.      We 
find  that  the  members  of  the  tti')3i    g  JverueJ.    by    agricultural 
custom  do  draw  a  distinction  between  near  agnVes  and  romote 
agnates,  and  that  iu  at  least  f.'ur  cises,    vide    119    P.    R.    1883 
(I),  69  P,    U.    1887    (2),    20    1\  R.  189J  (:-{)  and  162  P.  L   R. 
i901  (4),    it    was    held    that    collaterals    related    iu    the    10th 
degree  were  not  entitled  to  control  the   power    of   alienation   of 
a    childless    proprietor.     There    is   only    one    case,   namely,  35 
P.  B.  1906  (5),  in  which  a   collateral    within   the    lOtli    degree 
succeeded  in  establishing   his   claim.     The  whole  question  was 
considered  in  a  Division  Bench  judgment  reported  as  37    P.    R. 
1914    (6)    and    it    was    laid    down    after  a  consideration  of  the 
authorities   on   the   subject    that    the    general    custom   of   the 
Punjab  does  not  recognise  the  right   of   a   collateral,   however 
remotely  related,  to  challenge  alienations  ;  and  that  in  the  case 
of  very  distant   collaterals   the    on7i,s  of   proving  a  right  to  cou' 
trol  rests  on  the  person  who  challenges  an    alietidtion    and    not 
on  the  alienee.     In   that    case    the   collaterals    wei'e    related  in 
the  8th  degree,  and  the  learned  Judges  held  that   the   onus   of 
proving  a  special  custom  entitling    them    to    contiol  the  power 
of  alienation  rested  upon   them    and    that    they   had  failed    to 
prove  such  a  custom. 


(1)  119  P.  R.  1883  {Muhammad  v.  Jahan  Khan). 

(2)  139  P.  R.  1887  {Dula  Siiigk  v.  Wadr  Singh): 

(3)  20  P.  li  1890  (Mangal  v.  Chetu), 

(4)  162  P.  L.  R.  lUOI  (Sanaa  Sivgh  v.  Harnaman). 

(5)  35  P.  li.  190G  {Khazan  Singh  v.  Relu. 

(6)  37  p.  R.  VJA  (Pal  Singh  v.  Ganda  Singh), 
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lu  view  of  the  authorities  cited  above,  aud  having  regard 
to  the  fact  that  the  alienor  was  a  member  of  the  Awau  tribe, 
a  tribe  which  recognises  very  wide  powers  of  alienation,  we 
are  of  opinion  that  the  lower  Courts  were  jus  tided  in  placing 
the  onus  of  proviiig  a  special  custom  upon  the  plaintiffs.  It 
is  admitted  that  there  is  no  evidence  to  establish  the  custom, 
and  we  accordingly  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  139. 

Before  Mr.  Justice  Shadi  Lai  and  Mr.  Justice 

LeRossignol. 

HIRU— (Defendant)— APPELLANT, 

Versus 

SOHNUN  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  2706  of  1915. 

Punjab  Limitation  Act,  I  of  1200— whelhcr  applicable  ichcrc  alienor 
died  leaving  a  widow. 

Held,  that  the  provisions  of  the  Punjab  Limitation  Act  of  1900  are  not 
applicable  to  a  case  whore  the  alienor  died  leaving  a  widow  during  whose 
life-time  the  reversioner  could  not  obtain  possession  of  the  property 
alienated  and  that  it  is  immaterial  whether  the  alienor  died  before  or  after 
the  Act  came  into  force. 

145  P.  R.  11)07  (1),  62  P.  R.  1910  (2),  33  P.  K.  11)11  (3),  29  P.  R.  1914 
(4)  and  95  P.  R.  1918  (5),  referred  to. 

Second  Appeal  from  the  decree  of  A.  E.  Martineau,  Esquire, 
Additional  District  Judge,  Hoshiarpur  at  Gurdaspur,  dated 
the  10th  J/ ay  1915. 

Tek  Cband,  for  Appellant. 

Nand  Lai  and  Mehr  Chaud  Mahajan,  for  Respondents. 

The  judgment  of  the  Court  was  delivorod  by— 
l5th  April  |y|9  Suaui  Lal,  J. — The  facts  of  this  case  are  set  out  jh   cvtenso 

in  the  judgment  of  the  Additional  Judge,  and  the  sole  question 
for  determination  is  whether  the  Punjab  Limitation  Act  of 
190J  applies  to  a  case  in  which  the  alienor  died  leaving  a 
widow  during  whose  life-time  the  reversioner  could   not   obtain 


a)  145  p.  R.  1907  (Miran  Baklisk  v.  Ahmad). 
(2)  62  /'.  R.  1910  [Solmu  v.  Labka). 
^3;  3;5  p.  R.  1911  (/''.  D.,  {ICInali  Ram  v.  Gulab  Khan), 
'"  29  P.  R.  1914  {Bhagat  Singh  v.  Sher  Singh). 
95  P.  R.  1918  {Qaneaha  Ramv.  Pavju  Singh>, 
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possessiou  of  the  property  alienated  bj  the  male  proprietor. 
We  have  considered  the  argauieuts  advanced  by  the  learned 
Vakil  for  the  appellant,  and  are  of  opinion  that  the  aforesaid 
Act  contemplates  only  those  cases  in  which  the  reversioner 
can  obtain  possession  of  the  estate  immediately  upon  the  death 
of  the  alienor,  and  that  it  was  not  intended  that  that  Act 
should  apply  to  a  case  of  this  kind.  This  view  has  been 
taken  in  145  P.  B.  1907  (1),  62  P.  B.  1910  (2),  33  P.  B.  1911 
(3)  and  29  P.  i?.  1914  (4)  ;  but  Mr.  Tek  Chand  contends  that 
these  cases  are  distinguishable  on  the  ground  that  in  everyone 
of  them  the  alienor  had  died  before  the  aforesaid  Act  came 
into  force,  and  that  the  provisions  of  the  said  Act  were  con- 
sequently not  applicable.  It  is,  however,  clear  that  the  learned 
Judges,  who  decided  these  cases,  did  not  proceed  upon  the 
ground  suggested  by  the  learned  V  akil  ;  and  conceding  for  the 
sake  of  argument  that  the  decisions  are  obiter  dicta,  we  are 
of  opinion  that  those  dicta  contain  the  correct  ennunciation 
of  the  law,  and  that  the  suit  is  governed  by  Article  141  of 
the  Indian  Limitation  Act. 

We  observe  that  the  judgment  of  a  Single  Bench  in  95 
P.  B.  1918  (5)  is  directly  to  the  point,  and  that  that  case 
cannot  be  distinguished  even  on  the  ground  put  forward  by 
Mr.  Tek  Chand.  We  accordingly  hold  that  the  suit  has  been 
rightly  held  to  be  within  time,  and  we  must  therefore  dismiss 
the  appeal  with  costs. 

No.  140. 

Before  Mr,  Justice  Scott-Smith  and  Mr.  Justice 
Broadway. 
BASHESHAR  NATH— (Defendant) --APPELL ANT, 

Versus 
RAM  KISBEN  DAS  AND  OTHERS— (Plaintiffs)  — 
RAGHU  MAL— (Defendant)-RESPONDENTS. 
Civil  Appeal  No.  670  of  1915. 

Appeal—from  decree  which  has  been  set  aside  on  review  during  pen- 
dency of  the  appeal— Review, 

The  lower  Court  on  tho  18th  January  1915  passed  a  decree  against  the 
two  defendants  B.  N.  and  U.  M.  the  former  tiled  an  appeal  to  this  Court 
on  5th  March  1915  while  R.  K.  the  plaintiff  had  previously  filed  an  application 
for  review  which  was  accepted  and  the  decree  set  aside  on  6th  May  1915. 

(1)  145  P.  R.  1907  (Miraii  Bakksh  v.  Ahmad). 

(2.  •  2  P.  ft.  1910  i^Sohnuv.  Labha), 

(.3)  33  P.  R.  1911  {F.  B.)  {Khiali  Ram  v.  Gulah  Khan), 

(^)  29  P.  R.  1914  {Bhaffat  Singh  v,  Sher  Hingh). 

(5)  95  P.  R.  1918  {Ganesha  Ram  v.  Panju  Singh). 
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Held,  that  as  the  decree  appealed  from  no  longer  existed,  the  appeal 
cannot  be  heard  and  must  be  dismissed. 

/.  L.  R.  28  All.  240  (1)  and  I.  L.  R.  34  All.  282  (2),  followed. 
First  Appeal  from  the  decree  of  Lata  Muraxi  Lai  Khosla, 
Suhordinate  Judge,  1st  Class,  Delhij  dated  the  I8^h  January  1915. 

Santanam,  for  Appellant. 

Moti  Sagar,  Balwant  Rai  and  Mukerji,  for  Respondents. 

The  jadgment  of  the  Court  was  delivered  by— 

22nd  Atyril  1919.  Scott-Smith,  J. — This  is  a  first  appeal  from  the  final  decree 

passed  by  the  Subordinate  Judge,  Delhi,  iu  a  partnership  caie. 
There  were  three  partners,  Ram  Kishen  Das,  plaintiff  and  Bashe- 
shar  Nath  and  Raghu  Mai,  defendants.  According  to  the  final 
decree  Bashesbar  Nath  and  Raghu  Mai  are  to  pay  Rs.  1,742-13-0 
and  Rs.  3,94:4)  respectively  into  Court  and  out  of  those  sums  the 
plaintiff  is  to  receive  Rs.  5,53;-13  0. 

Bashesbar  Nath  filed  an  appeal  to  this  Court  on  tJie  5th 
of  March  1915.  It  appears,  however,  that  prior  to  the  filing 
of  this  appeal  Ram  Kishen  had  on  the  28th  January  1915 
filed  an  application  for  review  in  the  Lower  Court  and  tliis 
application  was  accepted  and  the  decree  was  set  aside  by  order 
of  the  6th  May  1915,  the  Court  at  the  same  time  ordering 
a  further  inquiry  to  be  made  in  the  case. 

As  the  decree  appealed  from  no  longer  exists  we  are 
clearly  of  opinion  that  tlio  appeal  cannot  be  heard.  This 
view  is  supported  by  I.  L.  B.  XXVHI  /1?L,  page  240  (1). 
That  case  is  on  all-fours  with  the  present  one  and  it  was 
held  that  the  order  for  review  superseded  the  original  decree  ; 
the  decree  uuder  appeal  had  ceased  to  exist  and  the  appeal 
could  not  be  heard.  This  was  followed  in  /.  L.  R.  XXXIV  All, 
282  (2).  We  see  no  reason  to  diifer  from  these  authorities 
and  we  hold  that  the  present  appeal  cannot  be  heard  and  we 
accordingly  dismiss  it  but  leave  the  parties  to  bear  tlieir  own 
costs  in  this  Court. 

As  the  original  decree  has  been  set  aside  by  the  Lower 
Court  it  ia  open  to  it  to  make  any  further  inquiries  into  the 
oase  which  it  may  deem  necessary. 

Appeal  dismissed. 


(1)  (1905)  7.  L.  R.  28  All.  240  (Kanhaiya  Lai  v.  Baldeo  Prasad). 

(2)  (1912)  7.  L.  R,  34  All.  282  (Brijbasi  Lai  v.  Salig  Ram). 
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No.  141  = 

Before  Mr.  Justice  Scott- Smith  and  Mr.  Justice 
Leslie  Jones. 
SECRETARY,  CHIEF  KHALSA  DEWAX,  AMRIT-^All— 
(Defesdast)— APPELLANT, 

Versus 
PUNJAB  NATIONAL  BANK,  LIMITED,  RAWALPINDI 
— f Plaintiff) —AN' D  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  1880  of  1.915. 
Extnppel— mortgagee  informing  V''ndee  that  a  certain   sum  is   due  on  his 
mortgage  and  vendee  retaining  thnt  >:um  out  of  the  -purchase  money — whether 
mortgagee  can  claim  a  larger  amount. 

Held,  that  where  a  mortgagee  on  inquiry  by  an  intending  vendee  gives 
him  the  exact  amount  due  on  his  mortgage  and  the  latter  acts  on  this  infor- 
mation and  retains  that  amount  out  of  the  purchase  monej'  for  pajing  cff  the 
mortgage,  the  mortgagee  is  estopped  from  recovering  any  larger  amount 
from  the  vendee. 

First  Appeal  from  the  decree  of  N.  H  Prenter,  Esquire,  Senior 
Subordinate  Judge,  Rawalpindi,  dated  the  2^rd  March  1915. 
Sheo  Narair,  for  Appellant. 
Da,lip  Singli,  for  Respondents 
The  jadgmenti  of  the  Court  vyas  delivered  by — 
SccTT  SiiiTH,   J. — The   dispute  in    the  ca.«8   out   of    which 
present  appeal  aiises    was  as  to  the  amount  due  to  the    Punjab 
National  Bank,  plaintiff,  on    the  mortgages  of  certain  property 
executed  by    Radha  Kishen  and  Ram  Chand,  now   represented 
by  defendants    1  to  3  respondents.     The  property    was  sold  by 
the  mortgagors  to  the  Trustees  of  the  Khalsa  Educational  Com- 
mittee on  26th  February  1908,  who  in  their   turn  transferred 
it  to  the  Secretary,  Chief  Khalsa  Uewan,   Amritsar,  defendant- 
appellant.     Plaintiff   claimed    Rs.    5,370-3-6   and   the    Senior 
Subordinate  Judge,  Rawalpindi,   having  decreed    the   claim   in 
fall,  the  Secretary,  Chief  Khalsa  Dewan,  has  appealed    to    this 
Court  for   a  reduction  of  the  amount  to  the  extent  of  Rs.  1,900. 
There  are  several  grounds  of  appeal,  but  all  of  them  except 
those  dealing   with  the   question  of  estoppel  were   given  up  by 
Pandit  Sheo  Narain,  counsel  for  fippellant. 

Appellant's  contention  is  that  prior  to  the  sale  of  2nth 
February  1908  Sardar  Sewa  Rim  Singh,  acting  on  behalf  of  the 
vendees,  himself  being  one  of  them,  went  to  the  Punjab 
National  Bank  and  on  enquiry  was  told  by  the  Manager,  or  by 
a  clerk  on  his  behalf,  that  the  sum  due  to  the  Bank  on  the 
mortgages  was  Rs.  7,896- iO-6  calculated  up  to  1st  March  1908, 
that  acting   on   this  representation  this   sum  was  kept  by  the 


I'ird  April  1919. 
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vendees  for  payment  to  the  Bank,  the  balance  of  the  purchase 
money  being  paid  to  the  vendors,  and  that  the  B>ink  cannot 
now  turn  round  and  say  that  the  interest  had  been  calculated 
wrongly  and  that  really  about  1,093  rupees  more  was  due  on 
the  date  in  question. 

Sardar  Sewa  Ram  Singh  was  the  chief  witness  for  the 
defendant-appellant.  His  evidence  is  given  in  the  judgment. 
The  Lower  Court  does  not  say  that  it  disbelieves  his  statement, 
but  holds  that  plaintiff  is  not  bound  by  any  informal  admis- 
sions that  may  have  been  made  at  the  time  whenthe  memo. 
exJiibit  D.  4  was  written. 

We  see  absolutely  no  reason  for  not  accepting  Sardar  Sewa 
Ram  Singh's  evidence.  It  is  admitted  by  Mr  Dahp  Singh, 
counsel  for  respondent,  that  Sardar  Sewa  F^am  Singh  could 
not  have  found  out  the  exact  sum  due  to  the  Bank  without 
making  enquiries  from  the  latter.  Various  payments  had  been 
made  by  the  mortgagors  and  the  lower  Court  is  in  error  in 
thinking  that  the  sum  due  could  have  been  n-certained  by  a 
perusal  of  the  deeds  of  mortgage.  The  sum  which  Sardar 
Sewa  Ram  Singh  states  was  mentioned  to  him  by  the  Bank 
officials  is  entered  on  the  memo.  D.  4,  and  is  the  very  sum  which 
under  the  deed  of  sale  was  kept  by  the  vendees  for  payment  to 
the  Bmlc. 

It  also  is  consistent  with  the  sum  calculated  by  the  Bank 
to  be  due  on  Ist  January  19. '8  about  which  the  Bank's  legal 
advisor  sent  the  letter  of  demand  exhibit  D.  3,  p.  21  of  the  paper 
book. 

It  is  quite  certain  then  that  Sardar  Sewa  Ram  Singh  ascer- 
tained the  sum  due  by  himself  going  to  the  Bank,  and  hiB  further 
statement  that  Ram  Chand  went  with  him  must  be  accepted 
as  the  Bank  officials  would  not  )mve  told  him  what  was  due 
unless   and  until  authorized   to  do  so  by  one  of   the  mortgagors. 

We   see   no   reason  to   disl)elieve  his   statement  that    the 

Manager  of    the    Bunk    told    one  of  the  clerks  to  give  him  the 

desired  information.     It  is  admitted  before  us  that  the  amount 

of    Rs,    7,896-10-6    was   the   amount  due  on    Jst    Match    1908 

calculating  the    interest  with    lialf-yearly  rests.    The  fact  that 

the    Elank  wns    entitled  to   calculate  it  with    monthly  rests  does 

not    affect  the  question.     The  vendees    were  entitled  to   accept 

the  representation  of   the   responsible  official  of   the   Bank   as 

to    the  amount  due.     They  did  accept  and  act    upon  it,    and  the 

Bank     is  therefore    now  estopped  from  saying  that   more    than 

Rs.    7,896- lU-<>    was  actually  due  on  tho  date  in  question. 

[  The  remainder  of  the  judgment  is  not  required  for  the  purpose  of  this 
report.— Kd.  ] 

Appeal  accepted^ 
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Special  Bench. 
No.  142. 

Before  Sir  Henry  Rati  igan,  Chief  Justice,  Mr.  Justice 

Broadway  and  Mr.  Justice  Martineau. 

IN  THE  MATTER  OF  THE  INDIAN  DIVORCE  ACT. 

Matrimonial  Reference  No.  6  of  1918. 

Indian  Divorce  Act,  IV  of  1869,   section  43 — decree  nisi  should  not 
contain  orders  regarding  the  custody  and  maintenance  of  children. 

Held,  that  a  decree  nisi  for  the  dissolution  of  a  marriage  made  by  a 
District  Judge  should  not  contain  orders  as  to  the  custody  and  maintenance 
of  the  children.  Such  orders  are  in  any  case  only  interim  which  terminate 
upon  the  confirmation  of  the  decree  by  the  High  Court. 

G2  P.  R.  1887  (F.  B.)  (1),  referred  to. 
Case  referred  by  T.  P.  Ellis,  Esquire,  District  Judge,    Lahore,  for 
the  confirmation  of  his  decree,  dated  the    ist   June    1918,    dis' 
solving  the  marriage  betiveen  the  parties. 

Oertel,  for  Petitioner. 

Nemo  for  Respondent. 

The  order  of  the  Court  was  delivered  by — 

Sir  Henry  Rattjgax,  C.  J  — A  return  ha.s  now  been  made  ''^^t^  April  1919| 
to  our  ordei',  dated  12tli  March  1919,  and  we  agree  with  the 
District  Judge  that  the  petitioner  has  succeeded  in  proving 
that  he  did  not  connive  at  the  adultery  committed  by  the 
respondent-  We  accordingly  confirm  the  decree  nisi  for  dis- 
solution of  marriiige  passed  by  the  District  Judge  on  the 
Ist  of  June  1918.  The  latter  part  of  the  District  Judge's 
decree,  which  directs  under  section  48  of  the  Indian  Divorce 
Act  that  the  custody  of  the  children  shall  remain  with  the 
respondent  and  that  the  petitioner  shall  pay  a  specified  sum 
monthly  for  the  education  and  maintenance  of  the  two  elder 
children,  should  not  have  formed  part  of  the  decree  nisi  (see 
No.  62  P.  R  1887  (1)  ).  These  were  merely  ad  interim  orders 
liable  tu  terminate  upon  the  confirmation  of  the  decree  by  this 
Court.  Our  present  order  must  not  be  taken  to  embody  these 
interim  orders  of  the  District  Judge  and  it  will  be  for  the 
petitioner  to  apply  to  the  District  Judge  if  he  desires  to 
obtain  the  custody  of  ilie  children.  We  mak-e  no  order  as 
to  costs. 

Decree  nisi  confirme 


(1)  f.2  P.  R,  1887  [F.  B.)  (mirroughs  v.  Burroughs). 
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No.  143. 

Before  Sir  Henry  Rattigan,  Chief  Justice  and 

Air,  Justice  Abdul  Raoof. 

JAMES  SYMONDS  EVANS— (Plaintiff)— APt^ELLANT, 

Versus 

[SECRETARY  OF   STATE  FOR  INDIA.-(Drfendant)— 
RESPONDENT. 

Civil  Appeal  No.  iri90  of  1915. 

Malicious  prosecution— sidl  for  dannges  against  Secretary  of  State  in 
respect  of  a  prosecution  by  Police  Officers  in  the  performance  of  duties 
imposed  upon  them  by  the  legislature — malice. 

The  plaintiff  sued  the  Secretary  of  State  through  the  Agent,  North- 
western Railway,  Lahore,  for  damages  for  an  alleged  malicious  prosecution 
by  the  defendant's  servants  and  agents  under  section  411  of  the  Indian 
Penal  Code.  It  appeared  that  the  facts  of  the  case  in  their  possession  were 
placed  by  the  Railway  authorities  before  the  Police.  The  Deputy  Inspector 
General  of  Police  had  an  inquirj'  made  by  his  police  officers  and  in  the 
honest  discharge  of  his  duties  was  of  opinion  that  a  prima  facie  case  under 
section  411  had  been  made  out  against  the  plaintiff.  It  was  not 
suggested  that  this  officer  bore  any  ill-feeling  towards  the  plaintifE  or  that 
in  directing  the  latter's  prosecution  he  was  actuated  by  any  indirect  or 
improper  motive. 

Held  on  these  facts,  that  even  assuming  that  there  had  been  no  reasonable 
or  probable  cause  for  the  prosecution  the  suit  must  fail  inasmuch  as 
malice  on  the  part  of  the  prosecution  had  not  been  established. 

Eeld  also,  that  the  suit  must  also  fail  on  the  ground  that  the  Secretary 
of  State  cannot  be  held  civilly  liable  for  tortuous  acts  committed  by  police 
officers  in  the  performance  of  duties  imposed  upon  them  by  the  Legislature. 

7.  L.R.  28  Bom.  314  (325)  (I)  and  9  Cat.  W.  W  497  per  Maclean, 
C.  J.  (2),  referred  to. 

First  Appeal  from  the  decree  of  H,  B.  Anderson,  Esquire,  Senior 
Subordinate  Judge,  Raicalpindi,  dated  the  24:th  Ma;/  1915. 

Raghu  Nath  Sahai,  for  Appellant. 
Herbert,  Government  Advocate,  for  Uespondeiit. 
The  judgment  of  the  Court  was  delivered  by — 

2bth  April   1919  Sir  Henry  Rattigan,  C.  J, — Plaintiff,  Mr.  James  Symonds 

Evans,  (.^oachbuilder,  Ha\vfil[)indi,  sued  the  Seoretary  of  Sta'e 
for  India  in  Council  through  the  Agent,  North-Western  Rail- 
way, Lahore,  for  R?.  l,50,<^0n  a.s  damages  for  an  alleged  mali- 
cious prosecution  of  the  plaintiff  by  the  defendant's  servants 
and  agents,  under  section  411,  Indian  Penal  C'ode. 

(1)  (1904)   7.   L.R.  28  Bom.  314    (^25)  {Shirabhajan   Durgaprasad  \. 

Secretary  of  State). 

(2)  (1905)  9  Cal.  W.  .V.  495  ('■107)  (Moti  TM  Cho^p  ^r.  Srcrrtory  of  State), 
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On  behalf  of  the  defendaat,   preliminary   objections   were 
filed  to  the  effect  that  the  suit  did  not  lie  against  the  Secretary 
of  State  and  should  be  brought  against  the  Government  officials 
alleged  to  be    guilty  of  the  tort   in  question  ;    that   even  if  the 
Secretary  of  State  could  be  held  ordinarily  liable  for  the  torts 
of  his  servants,  no  such    liability  attached  to  the  defendant  on 
the   facts   set   out   in   the  plaint  ;    that   the  plaint  was  vague 
and    indefinite    in   that   it    did     not    specify  who    were    the 
servants   and  agents  alleged  to  be  guilty  of  the  wrong  done  to 
the  plaintiff,   or    the   acts  which  wera    complained  of  as  beiug 
negligent  and  malicious  ;  and  finally  that  it  was  not  stated  how 
and  why  defendant  could  bo  held  responsible  for  the  unspecified 
acts  of  servants  and  agents  not  named  in  the  plaint.    It  appears 
that  after  some   consultation    between  couusel  for  the  plaintiff 
and  the   learned  Assistant  Legal  Remembrancer,  an  agreement 
was  arrived  at  as  regards  the  supplying  of  particulars  relating 
to  the  servants  and  agents  alleged   to   have  been  guilty    of  the 
tort   and   as  to  the    specific  acts  alleged   to   have   been  com- 
mitted   by    them.     In  pursuance  of  this  arrangement,  accord- 
ing  to    the    argument    of    the     learned   vakil   who     appeared 
before  us,  the  third  paragraph  of  the  plaint,  which  had  been 
originally  in  general  terms,  wa-s  amended   and  a   specfic  allega- 
tion was  made  that  the  defendant's  servant  and  agent  "  known 
and  styled  as  the  District  Locj.    Superintendent    of   the   North 
Western   State    Railway   at  Rawalpindi "    had,    while   acting 
within  the    scope  of  his  duties,  instituted  criminal  proceedinga 
against  the  plaintiff  negligently  and    maliciously  and    without 
reasonable  cause.     Mr.   Herbert,   who    represented  the  defen- 
dant in  the   lower    Court,   explains  that    the  agreement   was 
merely  to  the  effect  that  the  defence  would   raise   no   objection 
if  plaintiff  specified  the  servant  or  agent  by  his  official  designa- 
tion and  not  by  name.     Six   issues   were   fixed   by   the   Senior 
Subordinate   Judge   but    he  found   it  unnecessary  to  deal  with 
others  than  the  first  two.     These  were  as  follows  :— 

1.  Was  there   no   reasonable   and  probable  cause  for  the 
prosecution  h 

2.  Was  the  prosecution  actuated  by  malice  V 

The  learned  Judge  in  a  lengthy  ju  Igment  has  discussed 
the  facts  which  led  up  to  the  prosecution  of  the  plaintiff 
and  to  his  eventual  discharge  by  the  Magistrate  1st  class 
and  has  arrived  at  the  conclusion  that  there  was  no  reasonable 
and  probable  cause  for  the  prosecution.  He  has  however 
dismissed  plaintiff's  suit  uu  the  ground  that  the  District  Loco 
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Superintendent,  North' Western  Railway,  Rawalpindi,  was  spci- 
fically  named  iti  the  amended  plaint  as  the  servant  or  agent 
of  the  defendant  who  had  com-nitted  the  tortious  act  com- 
plained of  and  that  it  had  been  proved  by  the  evidence  on  the 
record  that  the  said  District  Loco.  Superintendent  was  not 
the  actual  prosecutor  in  the  criminal  case,  was  not  directly 
responsible  for  the  plaintiff's  prosecution  and  consequently 
there  could  have  been  "  no  malice  on  his  part  in  respect  of 
"  the  prosecution."  The  Judge  fi-ida  upon  the  evidenca  that 
neither  the  District  Loco.  Superintendent  nor  the  Railway 
Department  had  any  hand  in  the  institution  of  tlie  criminal 
proceedings  against  the  plaintiff,  that  they  merely  placed  all 
the  facts  in  their  possession  before  the  pjlice  and  that  it  was 
the  police  authorities  who  actually  instigated  those  proceedings. 
He  tinds  further  that  the  police  authorities  were  also  the 
servants  aud  agents  of  the  defendant  but  that  it  was  unneces- 
sary to  consider  whether  they  had  acted  maliciously  or 
whether  the  defendant  was  civilly  liable  fjr  their  action 
inasmuch  as  the  plaintiff  had  not  alleged  that  the  tortious 
act  of  which  he  complained  was  committed  by  the  jioHce 
officers  concerned.  At  the  same  time  the  learned  Subordi- 
nate Judge  points  out  that  "  it  was  almost  impossible 
*'  for  the  defendant  to  kno"A"  that  the  case  had  not  been  lauuched 
"  against  him  at  the  instance  of  the  Railway  authorities  as 
"he  could  not  know  of  anything  that  transpired  behind  the 
"scenes  and  it  was  only  natural  there fu-e  that  he  should  have 
"named  the  District  Loco.  Superintendent,  Rawalpindi,  as  the 
"person  responsible  for  the  prosecution."  On  this  ground 
he  directed  the  parties  to  bear  their  own  costs. 

Plaintiff  has  appealed  to  this  Court  and  it  has  been  urged 
on  his  behalf  that  upon  the  fiudiugs  arrived  at  the  Subordin  ito 
Judge  should  have  allowed  the  plaint  to  be  amended  (if  neces- 
sary) so  as  to  make  the  defendant  liible  for  the  acts  of  the 
Deputy  Inspector  General  of  Police  who  actually  directed  the 
institution  of  the  criminal  proceedings,  and  we  are  asked  to 
allow  the  amendment  at  this  stage.  On  bjhalf  of  the  respon- 
dent Mr.  Herbert,  olliciating  Government  Advocate,  has  taken 
exception  to  the  finding  of  the  Subordinate  Judge  as  regards 
the  absence  of  reasonable  and  probable  cause  for  the  pro- 
necution  and  has  urged  that  in  any  event  plaintiff's  claim 
tjQUst  fail  because  the  criminal  proceedings  against  him  were 
instituted  by  the  late  Mr.  Wallace,  Deputy  luspecto  -General 
of  Police,  whose  action  in  the  mattoi'  was  bona  fide  and  in 
uu    way   actuated    by   malice   iu    the   seuse    that   that  term  is 
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understood  in  connection  witli  cases  of  this  kind,  and  also 
because  the  Secretary  of  State  is  not  responsible  for  an  act 
done  by  a  Government  ofiScial,  not  iu  obedience  to  an  order 
of  the  executive  Government  bat  in  performance  of  a  statutory 
power  vested  in  him  by  the  Legislature. 

After  hearing  lengthy  arguments  upon  these  points  we 
have  no  hesitation  in  holding  that  Mr.  Herbert's  objections 
to  the  claim  are  sound.  The  term  "  malice  "  does  not  neces- 
saril}'  imply  personal  spite  or  grudge  on  the  part  of  the  defen- 
dant or  his  agent,  and  it  exists  wherever  there  is  an  improper 
or  indirect  motive  which  actuated  the  prosecutor  in  institut- 
ing criminal  proceedings  a.'ainst  the  plaintiff.  In  the  present 
case  it  is  clear  from  the  evidence  that  the  Railway  authorities 
consulted  Mr.  Wallace,  the  Deputy  Inspector  General  of  Police, 
and  placed  all  the  facts  in  tlieir  possession  before  him,  that 
Mr.  Wallace  had  an  euquii'y  made  by  his  police  officers  and 
that  as  the  result  of  that  inquiry  he,  in  the  honest  discharge 
of  his  duties,  was  of  opinion  that  a  prima  facie  case  under 
section  U),  ludian  Penal  Code,  had  been  made  out  against 
the  plaintiff.  It  is  not  and  never  has  been,  so  far  as  we  know, 
suggested  that  Mr.  Wallace  bore  any  ill-feeiiug  towards  the 
plaintiff  or  that  iu  directing  the  latter's  prosecution  he  was 
actuated  by  any  indirect  or  improper  motive  Even  upon  the 
assumption,  then,  that  there  was  no  reasonable  and  probable 
cause  for  the  prosecution,  the  present  suit  must  fail  inasmuch 
as  one  of  the  ingredients  which  go  to  constitute  the  tort,  known 
as  malicious  prosecution— namely  malice  on  the  part  of  the 
prosecutor— has  rrot  been  established.  Apart  from  this  objec- 
tion the  suit  must  also  fail  on  the  ground  that  the  Secretary 
of  State  cannot  be  held  civilly  liable  for  tortious  acts  committed 
by  police  officers  in  the  performaaco  of  duties  imposed  upon 
them  by  the  Legislitare  (see  Shivabhajan  Durgaprasad  v.  Secre' 
tar y  of  State  fur  India,  I.  L.  R.  XXV III  Bo7n.  'dl-i 'at  page 
325  (1)  and  the  remark  of  Maclean  C.  J.,  in  Moti  Lai  Ghose  v. 
Secretary  of  State  for  India,  IX  G.  W.  N.  at  497)  (2).  It  is 
unnecessary  for  us  upon  the  view  that  we  take  to  discuss 
the  more  general  question  regarding  the  civil  liability  of  the 
Secretary  of  State  for  wrongs  committed  by  the  servants  and 
agents  of  Government. 

We  dismiss  this  appeal  with  costs- 

Appeal  dismissed, 


(1)  (1904;  /.  L.  R.  28  Bom.  314  (325)   {Shivabhajan  Durgayrasad  v. 

Secretary  of  State). 

(2)  (1905)  9  Cal.  iV.  N.  495  (497)  (Moti  Lai  Ghose  v.  Secretary  of  Stale). 
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No.  144. 

Before  Mr.  Justice  Shadi  Lai  and  Mr.  Justice 
Martineaxi. 

NIZAM-UL-fclAQ  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versus 

MUHAMMAD  ISHAQ  AND  OTHEaS-(DEPENDANTs) 
—RESPONDENTS. 

Civil  Appeal  No.  2114  of  1915. 

Civil  Procedure  Code,  Act  V  of  1908,  section  92— Public  charity— 
saiiction  by  Collector  to  the  plaintiffs  to  sue  for  certain  reliefs  but  not  for 
others —whether  Court  can  go  into  the  reliefs  disallowed. 

The  plaintiffs  as  persons  interested  iu  the  maintenance  of  a  certain 
Muhammadan  graveyard,  applied  to  the  Collector  under  section  92  of 
the  Code  of  Civil  Procediu'c  for  sanction  to  sue  for  certain  reliefs.  The 
Collector  Avhile  granting  sanction  for  the  bringing  of  a  suit  for  the  other 
reliefs  claimed  by  ihe  plaintiffs  decUued  to  give  his  consent  to  a  suit  for 
rendition  of  account. 

Held,  that  the  suit  must  be  limited  to  matters  included  in  the  sanction 
and  that  it  is  not  competent  for  the  Court  to  enlarge  the  scope  of  the 
suit  and  to  grant  reliefs  other  than  those  included  in  the  terms  of  the 
sanction  and  the  claim  for  rendition  of  accounts  was  consequently  rightly 
dismissed. 

89  P.  R.  1901  (1),  referred  to. 
First  Appeal  from  tJie  decree  of  G.  L.  Dundas,  Esquire, 
District  Judge,  Delhi,  dated  the  2Srd  May  1915. 

Moti  Sagar,  for  Appellants. 

D.  C.  Ralli,  for  Kespondeuts. 

The  judgmeut  of  the  Coctrt  was  delivered  by— 

28^^  April  1919,  vSuaoi  Lal,  J. — This  was  an  action  brought  by  three  persona 

interested  iu  the  mainteuauce  of  a  graveyard  of  the  Punjabi 
Muhammadans  situate  in  Shidipur,  a  suburb  of  Delhi.  The 
reliefs  for  which  the  plaintiffs  prayed  were  the  removal  of 
the  trustee,  Muhammad  Isbaq,  the  appointment  of  one  or 
more  new  trustees,  the  vesting  of  the  property  in  the  new 
trustee  or  trustees,  the  settling  of  a  scheme,  and  the  rendition 
of  accounts  by  the  present  trustee.  The  action  was  directed 
mainly  against  Muhammad  Ishaq,  who  was  according  to  the 
plaintiffs  managing  the  trust  property,  and  had  been  guilty 
of  breach  of  the  trust. 


(i;  89  P.  R.  1901  {Prem  Singh  v.  Labh  bingh). 
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The  case  was  clearly  one  coming  within  the  purview  of 
section  92,  Civil  Procedure  Code  ;  and  the  allegations  made 
by  the  plaintiffs  in  their  application  for  obtaining  the  consent 
in  writing  of  the  Collector  and  other  circumstances  of  the 
case  make  it  absolutely  clear  that  the  trust  is  one  of  a  public 
nature:  and  indeed,  no  suggestion  was  ever  made  in  the  trial 
Court  that  it  was  a  private  trust.  The  Collector,  while 
granting  sanction  for  the  bringing  of  a  suit  for  the  other 
reliefs  claimed  by  the  plaintiffs,  declined  to  give  his  consent 
to  a  suit  for  an  account.  Now,  there  can  be  no  doubt  and, 
indeed  it  is  admitted  by  Mr.  Moti  Sagar  for  the  plaintiffs, 
that  the  suit  must  be  limited  to  the  matters  included  in  the 
sanction,  and  that  it  is  not  competent  to  the  Court  to  enlarge 
the  scope  of  the  suit  and  to  grant  reliefs  other  than  thos  e 
included  in  the  terms  of  the  sanction,  vide  inter  alia,  89  P.  R. 
l&Ol  (1).  The  District  Judge  has,  therefore,  rightly  dismissed 
that  portion  of  the  suit  which  related  to  the  rendition  of 
accounts. 

[  The  remainder  of  the  judgment  is  not  required  for  the  purpose  of  this 
report.— Ed,] 

Appeal  accepted. 


No.  145 

Before  Sir  Henry  Rattigan,  Chief  Justice  and 
Mr.  Justice  Abdul  Raoof. 
MUHAMMAO  IBRAHIM-(Plaintipf)— APPELLANT, 

Versus 

ALLAH  BAKHSH  AND  OTHERS— (Dependants)— 
RESPONDENTS. 

Civil  Appeal  No.  2655  of  1917. 

Civil  Procedure  Code,  Act  V  of  1908,  order  32,  rule  7 —minor— agreement 
to  refer  to  arbitration  on  behalf  of  a  minor —necessity  of  sanction  by  Court- 
ratification— whether  minor  who  had  attained  majority  at  time  when  decree 
on  award  icas  passed  can  sue  to  challenge  the  validity  of  the  decree. 

Held,  following  95  P.  R.  1912  (F.  B.)  (2),  that  aa  agreement  to  refer  to 
arbitration  on  behalf  of  a  minor  comes  within  the  purview  of  order  32,  rule  7 
of  the  Code  of  Civil  Procedure  and  such  an  agreement,  without  the  express 
sanction  of  the  Court,  is  accordingly  voidable  as  provided  in  that  rule. 

I.  L  iJ.  28  All.  35  (3)  and  I.  L.  R.  36  All.  69  (4),  not  followed. 


(1)  89  P.  R  1901  (Prem  Singh  v.  Labh  Singh). 

(2)  95  P.  R.  1912  (F.B.)  (Ganesha  v.  Mul  Chand). 

(3)  (1905)  /.  L.  R.  28  All.  35  (Hardeo  Sahai  v.  Gauri  Shankar) 

(4)  (1913)  /.  L.  R.  3G  All.  69  (Lutawan  v.  Lachya). 
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Eeld,  however,  that  as  the  minor  alone  can  claim  to  avoid  the  agreement 
it  is  also  open  to  him  to  aflSrm  and  ratify  the  reference  and  all  subsequent 
proceedings  and  that  the  evidence  in  this  case  showed  that  he  did  so  alfirm 
and  ratif.v  the  reference  and  all  subsequent  proceedings. 

Semble,  that  having  regard  to  the  fact  that  ivhen  the   decree  on  the 
award  was  passed   the  plain! ill'  appellant  had  attained  majority  it  was  not 
.     open  to  him  to  challenge  the  validity  of  the  decree  by  a  separate  suit, 
7,  L.  R.  39  Mad.  1031  (1)  and  24  P.  R.  1919  (2\  referred  to. 
First  Appeal  from  ths  decree  of  Lola  Raja  liam,  Senior  Sub- 
ordinate  Judge,    Gajranu-ala,  dated  the  2St!i  Attgnst  1917. 
Sheo  Narain  and  b'azl-i-Hussain,  for  Appellant. 
N'anak  Cliand  ami  I^rij  lial,  for  Respondents. 
The  judgment  of  the  Coiu^t  was  delivered  bj — 
2Sth  Ajrril  1919.  Aiiorr,  Raoof,  J.— This  appeal    has   arisen   out   of  a   suit 

brought  by  the    plaintiff-appellant   for   a   declaration  that  the 
decree  dated  the  14th  of  May  1914  passed  by  the  Chief   Court 
on  the  basis  of  an  award  dated    the   22nd  of  October  lUOS  was 
null  and  void    and  ineffectual   against   him.     The  facts  giving 
rise  to  the  suit  are  the  followlag.     One  Haji    Sikandar   carried 
on  a  business  in  partnership  with  one  Nur  Din.   Haji  Sikandar 
having  died  left  three  sons,   Umar    Din,   Muhammad  Dm,  and 
Charagh  Din  BS  his  heirs  and   legal  representatives.     In    iSi^S 
the  three  brothers  brought   a   suit    against  Nur    Din   for   the 
dissolution  of  the  partnership  and  tlie   settlement   of  accounts. 
Daring  the  pendency  of  the   suit,    Charagh    Din   having   died, 
the  name  of   the   appellant    Ibrahim    was   substituted    in    tho 
place  of  his  father  as  a   co-plaintifl,  with  Muhammad  Din,  his 
uncle,  as  the  next  friend.     It   appears  that  in    1 90S  the  parties 
to  the  suit  agreed  to    refer   the    matter  in    dilference    between 
them  to  arbitration  and  applied  to  the    Court    on    the    I3th    of 
July    1908   for   an    order  of   reference-     In  the  heading  of  the 
application   the    parties   were    described     thus  :  -Muhammad 
Din  and  Umar  Din,  sons  of    Haji   Sikandar,    and  Muhammid 
Ibrahim,  minor  son  of  Charagh  Din,    residents   of  Nizamabad, 
plaintiffs,  versu.  Nur  D.n,  son  of  Ismail,  resident  of  Nizamabad, 
defendant.     At  the  foot  of  the  petition    the    following  descrip- 
tion was    given  :  — Petition    of    Muhammad    Dm*    son    of    Haji 
Sikandar,  and    Muhammad    Ibrahim,    minor   son    of    Charagh 
Din  through     Mnhnmmnd    Din,    his    Tayu.     Tiie    petition  was 
signed  by  Muhamiii id  Din,    llm    Din,  agents  of   the    plaintrilTs, 
and    Nur    Din,    defendant,    and    was    couched  in    the    following 
words  : — 

(n  (lOl."))  /.  L.  K.  .39  Mad.  1031  [Seslmgin  Rao  v.  Tungnluri   .Uiganna- 

dham, 
(2)  2t  r.  ft.  1910  (MuKfammnt  Klmdijn  v.  Mnasnmviol  Fvhjnlm-Znhrn), 
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"  In  the  above  noted  case  we,  the  parties,  have  unanimously 
nominated  Pandit  Prem  Nath  Kaul,  record-keeper  of  the 
"District  Court,  Rawalpindi.  We  do  hereby  agree  that  the 
*'  award  which  may  be  given  by  the  said  arbitrator  will  be 
*'  final  and  we,  the  parties,  will  accept  and  abide  by  that 
"  award  on  the  issues  framed  by  the  Court  and  aL«o  as  regards 
"  the  point  which  party  owes  money,  how  much  and  to  whom. 
"  Hence  we  have  executed  this  agreement  that  the  wbole  case 
"  may  be  made  over  to  the  arbitrator  for  disposal." 

The  Court  made  the  following  order  on  the  petition  : — 

"  It  is  ordered  that  according  to  the  application  oE  the 
**  aforesaid  parties  the  case  for  disposal  of  the  issues  and  the 
"  point  as  to  how  much  money  is  on  account  of  the  business 
**  in  question,  which  party  owes  it  and  to  whom  it  is  due 
"  under  the  account  between  them,  be  made  over  to  the 
•'  arbitrator." 

The  arbitrator  gave  his  award  and  filed  it  in  Court  on 
the  22nd  of  October  1908.  The  plaintiffs  were  dissatisfied 
with  the  award  and  filed  objections  impugning  its  correctness. 
The  Court  by  its  order  dated  the  1 8th  December  1908  set 
aside  the  award  and  proceeded  to  decide  the  case  on  the  merits. 
A  decree  was  passed  on  the  lOth  of  July  1909.  Both  the 
parties  were  dissatisfied  with  the  decree  and  preferred  cross- 
appeals  to  the  Chief  Court.  In  the  memorandum  of  appeal, 
filed  by  the  defendant  Nur  Din,  the  first  plea  taken  was  that 
the  lower  Court  had  erred  in  law  and  had  acted  without 
sufficient  ground  in  setting,  aside  the  award.  The  Chief  Court 
accepted  this  plea  in  appeal,  set  aside  the  decree  of  the 
lower  Court  and  passed  a  decree  in  accordance  with  the  award 
on  14th  of  May  1914.  The  plaintiffs'  appeal  was  dismissed. 
Thereupon  the  plaintiffs  presented  on  the  llth  of  July  1914 
a  petition  for  review  of  judgment.  The  question  of  the 
minority  of  the  plaintiff- appellant  Ibrahim  was  raised  at  the 
heayng.  It  was  argued  that  by  a  petition  dated  the  i3th  of 
October  1908  .Muhammad  Diu  had  withdrawn  from  the  guar* 
dianship  of  the  minor  plaintiff  and  that  the  latter  himself 
had  by  a  petition  dated  the  14th  of  October  1908  applied  to 
the  arbitrator  to  appoint  another  person  as  the  guardian 
ad  litem,  but  no  notice  had  been  taken  of  these  applicat  ons 
and  no  one  had  been  appointed  to  take  the  place  of  the  retir* 
ing  next  fiiend  The  Court  went  into  this  question  fully  and 
came  to  the  conclusion  that  the  interests  of  the  plaintiffs  had 
been  fully  looked  after  by   Ilm    Din   their   Mukhtar-i-am.     It 
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was  held  that  Muhammad  Din  upou  his  own  admission  knew 
little  or  Bothiug  aboat  the  matter  iu  dispute  and  trusted 
entirely,  for  the  conduct  of  the  case,  Ilm  Din  who  was  con- 
versant with  all  the  defc-iils.  ill  possible  objections  were 
raised  and  argued  before  the  Court  by  Mr.  Beechey  on  behalf 
of  the  plaintiffs,  but  there  appears  to  be  no  ind  cation  in  the 
judgment  that  the  legality  of  tV.e  reference  to  arbitration  was 
challenged  in  any  shape  or  form.  It  w)uld  rather  appear 
from  the  objections  relating  to  the  conduct  of  the  arbitrator 
that  the  propriety  of  the  reference  was  tacitly  accepted.  Iu 
this  connection  it  is  important  to  bear  in  mind  that  the 
appellant  had  in  the  meantime  attained  majority  and  was 
fully  competent  to  take  care  of  his  interest.  According  to  the 
evidence  he  was  born  on  the  2Cth  June  IS94.  He  must  there- 
fore be  t  iken  to  have  attained  majority  sometime  in  June 
1912.  In  1914  he  was  more  than  2)  years  old.  He  must 
certainly  have  been  aware  of  the  litigation  which  was  going 
on.  No  question  appears  to  have  been  raised  on  his  behalf 
that  the  reference  to  arbitration  during  his  minority  had  been 
itivalidly  or  ii  regularly  made.  Probably  he  had  accepted 
the  situation  and  was  contented  to  contest  the  award  on  the 
groand  of  the  misconduct  of  the  arbitrator.  The  petition  for 
review  of  judgment  was  rejected  on  the  23rd  of  October 
1914.  The  present  suit  has  been  instituted  against  Allah 
Bakhsh  and  Khuda  Bakhsh,  the  sous  of  Nur  Din,  mainly  on 
the  ground  that  inasmuch  as  the  agreement  referring  the 
disf'Ute  to  arbitration  was  not  expressly  sanctioned  by  the 
Court,  the  reference  was  invalid  and  consequently  the  award 
of  the  ai bitrator  and  the  decree  based  on  it  were  null  and 
void  and  ineffectual  against  the  plaintiff.  The  other  grounds 
are  detailed  in  clauses  (6),  (c)  and  ((i)  of  the  paragraph  5  of 
the  plairt.  These  latter  grounds  were  fully  discussed  and 
di>posed  of  by  the  learned  Judges  who  heard  and  decided 
the  application  for  review.  The  suit  was  contested  by  defend- 
ants Nos.  1  and  2  while  the  defendants  iSos,  3  and  4  Muham- 
mad Din  and  Umar  Din  for  obvious  reasons  admitted  the 
claim.  The  learned  i>ubord  inate  Judge  for  the  reasons  set 
forth  in  his  j  ud^meut  has  dismi^sed  the  suit  and  the  plaintiff 
has  come  up  iu  appeal  to  this  Court.  The  first  contention 
laised  befoie  us  is  that  the  lower  Court  having  found  that 
"  tie  plaintiff's  next  fiiend  did  not  obtain  an  express  sanction 
*'  of  the  Court  before  referring  the  case  to  tlio  arbitration  of 
"  Pnndit  Prem  Nath,"  was  wrong  in  dismissing  the  plaintiff's 
claim,     In  support   of   this  contention    the   Full  tJouch  ruling 
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of   this    Court   in      Ganesha    and    others,  <tf'pellants,   v.     Mool 
Chand  and  otln-rs  9<^  P.  R-  of  1912  (1),  and    the   provisions  of 
order  XXX [I,  rule  7  are  relied  upon.     On  bi-haif  of  the  defead- 
ants-iespondents    it    has    been    argued    that    the    provisions  of 
order  XXXII,   rule    7  are   not   applicable   to   an    application 
referring   a   matter   to  arbitra'ion,  inasmuch  as  it  is  neither 
an  agref-ment  nor  a    compromise    within   the    meaning  of  this 
rule.     Two  decisions  of  the    Allahabad   High   Court   are  cited 
by  the  learned  counsel  in  support   of  his   contention,   namely, 
(1),   Hardeo   Sahai  and  others   versus    Oauri    Shankar,     I.  L. 
R.   XXVI 11   All.,  page   35   (2)  ;    (2)    Lutaivan  and   others   v. 
Lachya  and  others,  1.  L.  U.   '^Q  All.,    page   69    (3).     The   first 
was  a  decision  under  sections  462  and  506   of  the  old   Code   of 
1882.     The  second  decision   is   under   the   new   Code  and    is 
certainly  in  point  and  supports  the  argument,  but  it  is  opposed 
to  the  Full  Bench  ruling   of   this   Court.     Moreover  the  view 
on  this  point  was   expressed  by   only   two  of  the  Judges  who 
constituted  the   Full   Bench   and    was   not   shared   in    by    Sir 
Pramoda    Charan    Banerjee,   the   third    Judge.      He   did   not 
express  any  opinion  on   this  point    at    all.     We  are  bound  by 
the  Full  Bench  ruling  of  this  Court  which  in  our  opinion   lays 
down  the  correct  law  on  the  point-     According  to  this  decision 
an  application  of  the  guardian  or  next  friend  of  a  minor   under 
section  506  of  the   former   Code   of   Civil  Procedure  or   under 
schedule  II,  paragraph  I  of   the   present   Code,    comes   within 
the   purview    of   section    462    of   the   former   Code    or   order 
XXXII,  rule  7  of  the  present  Code    as  the    case   may   be   and 
unless  the   leave  of   the   Court   is   expressly  obtained  and  re- 
corded,  the   application    will   have  the    same   effect   and    be 
open  to  the  same  objections  as  would  any   other  agreement   or 
compromise   entered   into  by   such   guardian   or   next    friend 
with  leference  to   the    suit   without   the    leave   of   the  Court, 
expressly   recorded  in   th^    proceedings.     This   decision,  how- 
ever, having  regaid  to  the    facts    of   the   case,    does  not   help 
the  plaintiff-appellant.     At  page  302  of  the  report   the  follow- 
ing observation  is  to  be  found  : — 

"  The  leave  or  sanction   of  the   Court  must    be   obtained 
''  and  must  be  expressly  recorded  if  the  reference  to  arbitration 
"  is  to  be  valid  for  all  purposes  and  against  all  parties    includ- 
"  ing  the  minor,  but  it  does    not  follow    that    in    a  case  where 
"  such    sanction   has   not    been     obtained   the  I'efererce    must 

(1)  95  P.  R.  1912  [F.  B.)  {Ganesha  v.  Mul  Chand). 

(2)  (19'  5)  J.  L.  U.  2SAIL  35  {Unrdeo  Sahai  v.  Gauri  Shankar), 
^3)  U913;  i.  L  H.  36  AIL  69  {Lutawan  v.  Lachya). 
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"  necessarily  be  invalid  or  void.  The  minor  alone  can  claim 
"  to  avoid  it********  but  it  is  of  coarse 
*'  open  to  him,  if  so  advised  to  affirm  and  ratify  the  refeienoe 
'■  and  all  subsequent  proceedingi." 

In  this  case  there  is  evidence  to  show   that  the   appellant 
did  affirm  and  ratify   the   reference   and   all    Rubseqaent   pro- 
ceedings.    In  his  application  dated  the  2nd  of  March    1917    he 
referred  to  the  decree  iu  question    and    alleged    that  a  compro- 
mise had  been  arrived  at   between    the    parties    in   connection 
with  the   execution   of  that    decree.     This    statement  in   the 
application  clearly  indicates  that    the   appellant    had    accepted 
the  decree  as  valid  and  correct.     The  plaintiff  has  been  examin- 
ed as  a  witness  in  this   case   and    his    evidence   goes  to    show 
that  as  far  as  he  was  personally   concerned  he  had   no   know- 
ledge of  any  defect.     As  we  have  said  before  no  objection  was 
put  forward  on  his  behalf  at  the  hearing  of  his   appeal   or  his 
application  in   this    Court.     He    to   all    intents   and  purposes 
bad  accepted  and  ratified   the    reference   to  arbitration.     It  is 
clear  from  the  evidence    on  the  record    that   his    next   friend 
and   uncle  Umar    Din   diligently    prosecuted  the  previous  suit 
in  which  he  wa^  equally  interested.     A   reference   to   the    pro- 
ceedings in  tiat  suit  shows  that   all   that   was    possible    to  do 
was  done  by  him.     When  the  award    w:i'3    fonml    objectionable 
he  got  it  set  aside  by  the  fifst    (^ourt.     When    the   decision  on 
the  merits    was    against  the   plaintiffs,    in    some  respects,    an 
appeal  was    preferred  to  the   Uliief   Court.     Eventually    when 
the  decision  of  the  Chief  Court    was   given    against    the  plain- 
tiffs a   petition   of   review  was  filed  and  hotly  contested.     This 
is  not  a  case  in  which  it  has    been   shown  that  the    interest  of 
the   minor  has  in  any  way  suffered.     The   question  as    to   the 
gross   negligence  and    carelessness    on    the    part  of   the   next 
friend  was  fully  considereil  and    disposed  of  by  this    Court    in 
the  previous  litigation   and    has   been    fully  dealt  with   by  the 
learned  Subordinate    Judge   iu    his  judgment    in   the  present 
case.     We  fully  agree  in   the  conclusions    arrived    at   by    him 
on  the  evi'lence  on   the   record      As  regards  the  prosecution  of 
the  case  before  the  arbitrator  we  have  no  doubt  on  the  evidence 
that  in  spite   of   his   applicitioQ   dated    the    13th   of   October 
1908  Mohammad    Din  continued    to   prosecute    the   case    both 
in  the  lower  Court  and  the  Chief  Court      11m    Din,    the    agent, 
continued  to  act  and    look  after  the  case  before  the  arbitrator 
as  long  as  anything  useful  and  material  was  to  be  done. 

'In  this  view  it   is   not   necessary    to   decide   the   question 
whethei'.  having  regard  to   the  fact  th  at  at   the  date  of  tliQ 
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decree  of  this  Court  in  the  previous  suit  the  appellant  had 
obtained  majority,  it  is  open  to  hira  now  to  challecge  the 
validity  of  the  deci'ee  by  a  separate  suit.  The  cases  of  Seshagiri 
EaoY.  Tanguturi  Jagannadham,  I  L.  R.  XXXIX  Mad.  p.  1081  (1) 
and  Massammat  Khadtja,  appellant  v.  Mussamraat  Fidyatuz- 
Zohra,  24  P.  U.  1919  (2),  appear  to  support  the  argument  of 
Mr.  Nanak  Chand,  bat  we  do  not  think  it  necessary  to  base 
our  decison  on  this  ground  as  the  suit  must  fail  on  the  grounds 
set  forth  above. 

We  confirm  the  decree  of  the  Court   below  and  dismiss   the 
appeal  with  costs. 

Appeal  dismissed. 


No.  146. 

Before  Mr.  Justice  Scott-Smith  and  Mr.  Justice 
Broachuay. 
GAHL  SINGH,  <ic.-(PLAiNTiFFs)~APPELLANTS, 
Versus 

SURJAN"  SINGH  AND  AN0THER-(Defendant3)— 
RESPONDENTS. 

Civil  Appeal  No.  1869  of  19U. 

Religious  endowment— alienation  by  Hindu  loidow  -gift  of  a  bunga  and 
its  management  for  benefit  of  the  donor's  soul—religiotis  office — Hindu  Laxo. 

One  Sardar  P.  S.  died  in  1873  leaving  considerable  property,  but  no 
issue.  His  widow,  Sardarni  P.  K.  obtained  possession  of  her  haisband's  estate. 
In  July  1913  the  Sardarni  through  her  Agent  transferred  a  certain  bimga 
to  Mahant  B.  S.,  her  religious  preceptor.  This  hunga  had  been  founded  by 
the  ancestors  of  Sardar  P.  S.  and  the  family  of  the  founder  were  entitled  to 
the  management  and  to  appoint  a  bungai.  The  transfer  was  made  for  the 
benefit  of  the  soul  of  the  deceased  Sardar  and  that  of  the  Sardarni,  who  died 
in  September  1913.  The  Sardarni  also  made  an  endowment  for  a  langar,  and 
sadabart. 

Held,  following  9  P.  R.  1917  (3),  that  the  gift  of  the  right  of  manage- 
ment of  the  bunga  for  the  personal  gain  of  the  donor  was  invalid. 

Ram  Krishna's  Hindu  Law,  Vol.  II,  p.  451,  referred  to. 
I.  L.  R.  27  Mad.  192,  (1)  distinguished. 

Held  also,  that  whether  or  not  an  alienation  by  a  Hindu  widow  is  for 
the  benefit  of  her  deceased  husband  is  a  question  of  fact  to  be  decided  by 
the  circumstances   of  each  case.   Similarly  whether  or  not  the  amount  of 


(1)  ^1915)  /.  L.  R,  39  Mad.  1031  (Seshagiri  Rao  v.  Tanguturi  Jaganna- 

dham). 

(2)  24  P.  R.  1919  (ilussammat  Khadija  v.  Mussammat  Fidyatuz-Zohra). 

(3)  9  P.  R.  1917  (Mehr  Singh  v.  Socket  Singh). 

(4)  (1903)  7.  L.  R.  27  Mad.  192  {Ramanathan  v.  Marugappa). 
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property  alienated  is  excessive  is  a  question  to  be  decided  according  to 
the  relative  values  of  the  total  estate  and  of  the  property  alienated.     And 
^  that  in  this  case  there  was  no  justification  for  the    Sardarui  making  an 

endowment  for  the  establishment  and  upkeep  of  a  langar  and  sadabart. 

I.  L.  R.  4  All.  482  (1),  I.  L.  R  32  Cal.  473  ^2),  I.  L.  R.  22  Cal  506  (3) 
and  17  Cal.  W.  N.  782  (4),  referred  to,  also  8  Moo.  I.  A.  529  (550j  (5), 
/.  L.  R.  43  Cal.  574  (575j  (G),  and  B.  D,  Sirvyas  Hindu  Woman's  Estate,  pp. 
195,  199  and  200-202. 

First  Appeal  from  the  decree  of  Bhai   Umtao  Singh,  District 
Judge,  Amritsar,  dated  the  2'ird  June  1914r. 
Sheo  Narain  and  Sevva  Ram  Singh,  for  Appellants. 
Gokal   Chand  Narang,   Moti    Sagar,    Uiwan  Ram  Lai  and 
Bawa  Harcharan  Das,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

29/A  Aaril  1919  Broadway,  J — The  suit  out  of  which  this  appeal  has  arisen 

was  instituted  in  the  following  circumstances  : — 

One  Sardar  Partab  Singh  was  the  owner  of  moveable  and 
immoveable  property  valued  approximately  at  rupees  thi'ee 
lakhs.  He  died  somewhere  in  the  year  1873  leaving  him  surviv- 
ing a  widow,  Sardarni  Partab  Kaur,  but  no  issue.  Sardarui 
Part.ib  Kaur  obtained  possession  of  her  deceased  husband's 
estate,  and  on  the  6th  of  January  I8SI  executed  a  supurdnama 
in  favour  of  Mahant  (yhanda  Singh  which  is  printed  at  page 
7  of  the  paper-book  and  in  which  it  is  stated'that  the  Sardarni 
had  made  the  Samadh  of  Sardar  Partab  Singh  and  certain 
properties  loakf.  These  properties  are  detailed  in  the  said 
deed  and  it  is  declared  that  they  together  with  the  said 
Samadh  were  to  remain  in  charge  of  Mahant  Chanda  Singh 
who  would  receive  the  income  derived  from  the  properties 
and  would  be  responsible  for  all  necessary  repairs  and  main- 
tenance. He  was  not,  however,  authorised  to  sell  or  mortgago 
any  of  those  properties  and  the  Sardarni  retained  the  right 
to  dismiss  the  said  Mahant  at  will.  The  properties  thus 
dedicated  were  detailed  in  the  said  supurdnama  and  consisted  of 
houses  and  shops,  situated  in  Katra  fcJabunian  and  Katra 
Chaurasti  Atari  also  known  as  Kanhayan.  The  shops  situated 
in  the  Kafra  Sabunian  were  said  to  have  been  purchased  by 
the  Sardarni  out  of  her  Stridhan. 


(1)  (1882)  /.  L.  R.  4  All.  482  {Puran  Devi  v.  Jai  Narain). 

(2)  U'J04)  /.  L.  R.  32  Cal.  illi  {Ckooram.ini  Uasi  v.  Baidya  Sath). 

(.'{;  08;i5)  I.  L.  li.  22  Cal.  50G  [Ram  Kawul  Singh  v.  Ram  Kisliore  Das). 

(1)  yinii)  17  Cal.  W.  N.  782  (Uarinange  v.  Ran  Gopal). 

(5)  (laOl;  8  .Uoo. /. /I.  529  (550HCW./ecior  of  Masulipalam  v.    Cavaly 

Vencata). 
(0;  (I915j  1.  L.  R.  43  Cal.  574  (575)  {Khub  Lai  v.  Ajodliya  Misscr)^ 
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On  the  25tli  of  November  18S2,  tlie  Sardarni  executed 
another  document  in  favour  of  the  same  Mahant  Chauda 
Singh.  This  document  is  printed  at  page  47  of  the  paper- 
book.  It  was  described  and  registered  as  a  "  will  "  and  by  it 
some  property  situated  iu  Katra  Ahluwalian  was  also  made 
wakf.  In  it  the  Sardarni  stales  that  her  husband  had  died 
about  9  years  previously  and  that  before  his  death  he  had 
made  a  will  expressing  a  desire  that  after  his  demise  his 
Samadh  should  be  constructed  in  his  residential  haveli  at 
Amritsar  and  that  the  Granth  should  always  be  recited  in  the 
said  Samadh.  Further,  a  sadahart  should  be  opened  in  connec- 
tion with  the  said  Samadh,  houses  were  to  be  constructed  for 
the  comfort  of  fakirs  and  Sadh  Sangat  and  that  the  whole 
of  the  immoveable  property  situated  in  Kaira  Ahluwalian 
should  be  attached  to  the  Samadh  and  that  the  sadahart 
should  continue  permanently.  The  document  then  goes  on 
to  recite  the  fact  that  iu  order  to  carry  out  the  said 
wishes  of  her  deceased  husband  and  for  his  spiritual  benefit, 
the  Sardarni  had  constructed  his  Samadh  and  had  also  built 
a  temple,  that  farther  she  had  opened  a  langar  and  sadahart 
according  to  his  wishes  which  are  still  in  existence,  that  she 
had  purchased  certain  houses  from  her  own  private  funds 
and  had  dedicated  all  these  houses  for  the  upkeep  of  the 
Samadh,  executing  aud  registering  a  tvakfnama  in  favour  of 
i^ahant  Chanda  Singh  on  the  6th  of  January  1881.  As,  how- 
ever, the  income  of  the  said  wakf  property  was  not  sufficient 
to  meet  the  expenses  of  the  langar,  the  sadahart,  the  Samadh 
and  the  recitation  of  the  Granth,  therefore  in  accordance  with 
the  late  Sardar's  wishes  aud  for  the  sake  of  his  good  name  the 
property  in  Katra  Ahluwalian  had  also  been  dedicated  and 
made  ivakf  in  order  that  it  might  be  used  as  a  public  sitting 
place  where  fakirs  might  be  comfortably  lodged  and  the 
langar  and  sadahurt  might  continue  for  ever.  The  property  was 
then  described  in  detail  aud  it  was  declared  attached  to  the 
Samadh  aforesaid  to  be  considered  as  loakf  property.  It  was 
to  remaiointhe  hands  of  Mahant  Chauda  Singh  who  was 
to  receive  the  rents  aud  out  of  the  sime  defray  the  expenses 
in  connection  with  the  Samadh,  the  recitation  of  the  Granth, 
etc.,  and  to  open  a  langar-sadabart  in  the  name  of  the  Sardar 
for  feeding  Sadhus  and  others.  The  property  was  not  to  be 
sold  or  mortgaged  or  alienated  in  any  way,  but  the  Mahaut 
was  empowex'ed  to  make  over  the  property  to  any  of  his 
Chelas,  the  Nirmala  tadhs.  The  document  then  goes  on  to 
recite  that  the  said  Mabaut  had  been   lawfully   put  iu  posses* 


330  OmL  JUDGMENTS— No.  146.  [  Rboord, 

sioa  of  the  above  noted  property,  and  two  advantages  are 
mentioned  as  accruing  from  the  dedication  of  the  property  for 
the  purposes  mentioned  : — 

(I)  "  That   the  good  memory  of  the  Sardar   will  always  be 
*'kept  in  the  world,"  and 

"  (2)  That  a  good  reward  will  be  given  in  the  world  to 
come. " 

As  has  been  said  above,  this  document  was  registered 
as   a  wilL 

On  the  7th  of  April  1S83  certain  reversioners  of  Sardar 
Partab  Singh  instituted  a  suit  against  Sardarni  Partab  Kaur 
and  Mahant  Chanda  Singh,  asking  for  a  declaration  to  the 
effect  that  au  alienation  by  the  widow  of  immoveable  property 
to  the  value  of  Rs.  9,600  should  be  declared  null  and  void  after 
her  death.  This  suit  related  to  the  property  referred  to  in 
the  supurduama  d3i,ted  the  6th  of  January  1881,  and  in  para- 
graph 5  of  the  plaint  (page  U  of  the  paper  book)  it  was 
stated  that  the  Sardarui  had  executed  a  will  in  favour  of 
Chanda  Singh  in  i^espect  of  other  immoveable  property  and 
that  as  the  Sardarni  had  a  life  interest  in  the  property  and 
as  the  will  came  into  force 'only  after  the  death  of  the  testa- 
trix, it  did  not  injure  their  rights  and  therefore  no  claim 
was  made  with  regard  to  the  property  dealt  with  under  the 
said  will  in  that  suit.  That  case  was  decided  against  the 
reversioners  up  to  the  Chief  Court,  vide  page  28  of  the 
paper-book.  In  their  judgment  the  learned  Judges  of  the 
Chief  Court  'held  that  it  had  been  established  by  trustworthy 
evidence  that  the  late  Sardar  authorized  the  building  of  the 
Samadh  and  Shiwala  and  the  making  of  provision  for  theii* 
maintenance  and  tliat  the  widow  was  simply  carrying  out  his 
instructions.  They  considered  that  the  purpose  for  which 
the  alienation  was  made  was  a  necessary  one,  viz  ,  to  provide 
funds  for  the  maintenance  of  her  husband's  Samadh  and  that 
it  waa  justifiable  under  the  circumstances,  au  expendi  ture  of 
Rs.  80  to  Rs.  "35  a  mouth  for  the  maintenauco  of  his  !?amadh 
and  for  other  charitable  purposes  not  being  considered  exces- 
sive having  regard  to  the  fact  that  the  late  Sardar  had  left 
property  worth  rupees  two  or  three  lacs. 

Chanda  Singh  having  died,  ou  the  29th  of  November  1907 
the  Sardarni  executed  a  document  in  favour  of  Chanda  Singh's 
Chela,  Surjan  Singh.  This  document  is  printed  at  page  129 
of  the  paper-book  and  recites  the  fact  that  the  Sardarni  had, 
in   accordance    with   her     husbaud's   wishes,   built   a    Samadh 
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for  his  spiritual  benefit  aud  had  coustracted  a  temple  aud 
other  buildings  alone;  with  the  Samadh,  aud  to  meet  the 
expenses  of  the  Dharm  Arth  had  executed  a  ivakfnama  ou  the 
6th  of  January  188 1  dedicatiug  certain  properties  for  neces- 
sary uses,  that  Mahant  Chauda  Siugh  had  carried  out  his 
duties  properly,  but  that  as  the  income  of  the  property  attached 
to  the  Samadh  had  proved  insufficient,  the  Sardarni  had 
dedicated  certain  other  property  subsequently,  that  us  her 
collaterals  had  been  opposed  to  her,  she  feared  that  they 
would  not  make  proper  arrangements  with  regard  to  4he 
Dharm  Arth  property  and  that  she  therefore  in  order  to 
prevent  any  interference  on  their  part  made  over  the  whole 
of  the  dedicated  property  aud  the  Samadh  to  Chauda  Singh's 
successor  aud  Chela,  Surjan  Singh.  Surjau  Singh  was 
appointed  to  carry  out  the  duties  regarding  the  dedication 
and  no  right  was  reserved  either  for  the  Sardarni  or,  after 
her  death,  for  the  relations  of  her  husband  to  interfere  in  the 
management  of  the  property  by  Surjan  Singh  who  was  appoint^ 
ed  in  perpetuity,  his  Clielas  succeeding  him  on  his  death. 

On  the  3rd  of  July  1913  Saut  Harnam  Singh,  special 
agent  of  Sardarni  Partab  Kaur,  executed  a  document  in 
favour  of  Mahant  liudha  Singh,  the  Sardarni's  religious  pre° 
ceptor,  by  which  the  Sardarni  purported  to  make  over  a  certain 
Bunga  in  Amritsar  to  the  said  Mahant  Budha  Singh.  This 
Bunga  was  gifted  to  Mahant  Budha  Singh,  and  the  descendants 
of  the  original  founders  were  deprived  of  all  manner  of  con- 
trol with  regard  to  it. 

On  the  9th  of  September  1913  Sardarni  Partab  Kaur 
died,  and  on  the  1 9th  of  January  1914  the  present  suit  was 
instituted  by  the  plaintiffs-appellants  against  the  defendants, 
Surjan  Singh  and  Budha  Singh,  in  which  the  plaintiffs-appel- 
lants sought  to  obtain  possession  of  the  property,  situated  in 
Katra  Ahluwalian  and  the  Bunga.  The  defenae  set  up  was 
that  the  Sardarni  had  acted  in  accordance  with  the  wishes 
of  her  deceased  husband  in  building  the  Samadh  and  Sbivala 
and  opening  a  sadabart  and  langar  to  perpetuate  his  memory. 
It  was  pleaded  that  the  property  in  suit  had  been  dedicated 
by  a  registered  deed  ou  the  25th  of  November  18o2  since 
when  it  had  been  in  the  possession  of  Surjan  Singh  and  his 
predecessor,  Chanda  Singh,  that  as  the  plaintiffs  had  taken 
no  action  with  regard  to  the  property  in  suit  when  they 
instituted  their  suit  referred  to  above  in  I88r5  the  present 
suit  was  barred  ,   that  it  had  beon  held  up  to  the  Chief  Court 


382 


CIVIL  JUDGMENTS— No  146.  [  Reoobd, 


tbat  the  dedication  of  propeity  yielding  au  income  of  Ks,  3U  to 
lis.  ;55  per  mensem  was  jnstitied  and  that  the  Saidami  bad 
been  competent  to  do  what  she  did.  With  regard  to  the 
13uuga,  it  was  pleaded  that  the  Sardarni  had  been  the 
proprietoi*  and  in  possession  and  that  aha  was  justified  in 
making  the  gift  iu  favour  of  her  spiritual  Guru  and  in 
doing  so  only  intended  to  secure  spiritual  benefit  for  herself, 
her  husband  and  his  ancestors.  It  was  farther  pleaded 
that  impi'ovemeu's  had  been  made  at  a  cost  of  lis.  l,-16o, 
and  it  was  urged  tliJit  iu  any  event  the  'jlaiutifta  should  be 
called  upon  to  pay  this  sum  if  their  suit  for  possession  were 
decreed.  The  leurned  District  Judge  cansidered  that  the 
deed  dated  the  -oth.  of  November  l8tJ  was  a  deed  of  gift 
or  endowment  and  not  a  will,  inasmuch  as  possession  had 
been  given  at  the  time  and  th;tt  as  the  reversioners  had  re- 
mained silent  for  33  years,  their  silouce  was  '  unaccountable.  " 
He  also  held  that  a  widow  was  competent  to  alienate  pro- 
perty, in  which  she  had  a  life  interest  (mly,  for  legal  neces- 
sity and  tbat  charitable  purposes  and  spiritual  b'mefits  wove 
included  in  the  category  of  legal  necessities.  Referriug  to 
the  judgment  of  the  Chief  Court  iu  the  suit  instituted  iu 
1883  the  learned  District  Judgo  pointed  out  that  it  had  been 
thei-e  held  that  as  the  Sardar  h;id  left  property  of  consider- 
able value,  the  amount  alienated  at  the  time  could  not  be 
regarded  as  excessive.  He  considered  that  the  action  taken 
by  the  Sardarni  had  been  in  accordance  with  the  wishes  of 
her  deceased  husband  and  for  his  spiritual  benefit. 

With  regard  to  the  Bunga,  he  considered  that  an  aliena- 
tion made  iu  order  to  benefit  herself,  her  husband  and  Ijis 
ancestors  in  after-life  could  not  be  questioned.  The  value 
of  the  Buugii  being  small  and  the  value  of  the  property  iu- 
herited  by  the  reversioners  being  large  he  considered  the 
alienation  valid.  The  plaintiff's  suit  was,  therefore,  dismissed. 
They  have  preferred  this  appeal  through  Mr.  Sheo  Narain 
and  after  hearing  Mr.  Moti  JSagar  for  the  respondents  we 
are  of  opinion  thiit  the  appeal  must  succeed.  With  regard 
to  tlie  Bunga,  it  was  held  in  'J  P.  /i.  1917  (I)  that  such 
institutions  being  partly  religious  and  partly  charitable,  the 
otliee  of  manager  partakes  of  the  nature  of  a  religious  otHce 
and  that  the  sale  of  the  right  of  mauagomeut  for  the  porsoual 
gain  of  the  vendor  was  therefore  invalid  Tlie  nature  of  a 
Bung.i    is  given   in    the   said   ruling  and   need    not     be   here 


(I)  \)  FM.  VJi7  {Mehr  Si'^g'i  v.  Socket  Hingh). 
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repeated.  With  regard  to  this  particular  Banga  in  suit, 
Sardarni  Partab  Kaur  in  1899  instituted  a  suit  for  the  re- 
moval of  Bhai  Kishen  Siugh  who  was  then  the  Bungai.  In 
that  suit  which  was  decided  on  the  3 1st  of  January  i90J,  vide 
page  29  of  the  paper  book,  it  was  held  that  the  Bunga  bad 
been  founded  by  the  ancestors  of  Sardar  Partab  Singh  and 
that  the  family  of  the  said  founders  were  entitled  to  the 
management  and  to  appoint  a  Bungai.  Mr.  Ram  Lai  on  be- 
half of  his  respondent  contended  that  the  alienation  of  the 
Bunga  liad  been  made  for  the  benefit  of  the  soul  of  the 
deceased  Sardar-at)d  that  the  Sardarni  had  power  to  make  the 
alienation.  He  urged  that  as  the  alienation  was  by  way  of 
gift  it  sliould  b-  upliold  and  referred  us  to  XX.VII  Mad.  192 
( I),  in  support  of  the  proposition  that  a  trustee  could  divest 
himself  of  his  trusteeship  when  by  doing  so  he  obtained  no 
personal  gain.  That  decision,  however,  does  not  appear  to 
have  any  beariug  on  the  present  casse.  Here  it  seems  per- 
fectly clear  that  the  Sardarni  acted  as  she  did  with  a  view 
to  depriving  the  reversioners  of  their  right  to  manage  this 
Bunga  and  appoint  its  Bangai.  The  right  of  managing  a 
religious  or  charitable  endowment  cannot  be  alienated  in  the 
absence  of  a  custom  to  the  contrai^y  (and  hei'e  no  such  custom 
is  even  allpged),  vide  Ram  Krishna's  Hindu  Law,  Volume  II, 
p.  451  and  the  cases  therein  cited.  Theie  was  thus  no  jus- 
tification for  this  gift. 

With  regard  to  the  question  of  compensation  for  improve- 
ments, our  attention  is  drawn  to  the  statements  of  certain 
witnesses  who  state  that  certain  suras  of  money  had  been 
expended  by  Buiha  Singh  on  repair.^  that  had  become  neces- 
sary. The  document  was  executed  on  the  3rd  of  July  1913 
and  the  Sardarni  died  on  the  9th  of  September  1013.  The 
imp'ovements  thereon  could  not  have  been  very  great  during 
this  period.  It  was  contended,  however,  that  as  a  matter  of 
fact  this  document  was  merely  evidence  of  the  gift  which  had 
already  been  made  many  years  previously.  It  is  true  that  in 
the  deed  of  gift  a  previous  gift  of  the  same  property  is  re- 
ferred to  but  when  that  took  place  it  did  not  state.  The  pro- 
pel iy  left  by  the  deceased  Sardar  was  oon.siderable  and  we  are 
unable  to  see  why  I  his  particular  Bunga  should  have  been 
allowed  to  fall  into  disrepair.  We  have  no  hesitation  in 
holding  ti.at  the  gift  of  the  Bunga  was  beyond  the  power  of 
the  Sardaini  and  that  the  respondent  is  not  entitled  to  any 
sums  of  niuuey  expended  in  connection  with  repairs. 

(l)  ti903)  1.  L.  R.  27  M.ad.  102  {Ramanathan  v.  Murugappa). 
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Turning  now  to  the  alienation  of  the  property  in  Katra 
Ahluwalian,  it  was  contended  by  counsel  for  the  appellants 
that  no  legal  necessity  had  been  made  cut  justifying  this 
transaction.  Further  it  was  pointed  out  that  while  the  Sar- 
dami  was  competent  to  alienate  the  property  she  did  in  1881, 
she  was  not  justified  iif  maki eg  any  further  endowments.  It 
appears  that  the  whole  of  the  property  left  by  the  deceased 
Sardar  in  Amritsar  has  now  been  alienated  and  it  was  contend- 
ed that  the  subsequent  alienatiou.s  could  not  in  Siwy  way  be 
justified.  With  regard  to  the  contention  that  the  deed  of  the 
25th  of  November  1882  was  a  deed  of  endowment  and  not  a 
will,  it  was  pointed  out  that  whatever  the  nature  of  the  docu- 
ment might  actually  be,  it  was  drawn  up  as  a  will  and  regis- 
tered as  such,  that  therefore  the  plaintiffs-appellants  were 
not  in  a  position  to  know  its  actual  contents  and  that  there- 
fore their  omission  to  include  the  property  it  related  to  in  the 
suit  brought  by  them  in  1 883  could  not  in  any  way  affect  their 
present  rights.  In  the  plaint  filed  by  them  in  1883  they 
distinctly  referred  to  this  transaction  describing  it  as  a  will 
and  pointing  out  that  inasmuch  as  the  will  only  took  effect 
after  the  demise  of  tlie  testator,  they  did  not  include  any 
property  devised  by  the  said  will.  No  attempt  was  then  made 
to  assert  that  the  document  was  not  a  will.  In  our  opinion 
the  plaintiffs-appellants  did  all  that  they  were  bound  to  do 
in  the  matter.  They  were  not  aware  that  the  .so-called  will 
was  really  a  deed  of  eiidowmont  and  in  a  way  they  foreshadowed 
the  present  suit.  Their  silence  is  clearly  accountable  and 
we  are  unable  to  see  that  the  said  silence  can  be  regarded  as 
prejudicing  their  interests  in  any  way.  As  to  the  power  of  a 
Hindu  widow  to  alienate  property  for  the  spiritual  benefit  of 
the  last  male  holder,  we  were  referred  to  B.  I).  Sirvya's  Bivdn 
Woman's  Estate,  page  195  and  page  199.  Our  attention  was 
also  drawn  to  IV  AH.  4S2  (1),  XXXTI  Gal.  473  (2),  XXII  Cal. 
506  (3)  and  JCF//0.  W.  N.  732(4),  and  it  was  contended 
that  an  alienation  made  by  a  widow  should  no^  be  for  her 
own  benefit  but  for  the  benefit  of  the  last  male  holder.  Mr. 
Moti  Sagar,  on  the  other  hand,  referred  us  to  VIII  Moore^s 
Indiayi  Appeals,  529  at  page  55'")  f5),  XLIII  Cal.  575  (<))  and 
pages  200-202  of  Sirvya's  Hindu    Woman's  Estate.     It    is  not, 


(1)  (1882)  7.  L.  R.  4  .4//.  482  {Purnn  Devi\.  Jai  Narain). 

(2)  (lfl04)  7.  L.   R.  3?  Cnl.  -IT^  'Chonra.wvi    Dnsi  v.  Baidyn  Nathy 
(.3)  MSfl.''))  I.  L  R.  22  Cal  .'JOG   'R^.m  Knionl  Sivph  v.  Rnm  Khhore  Das). 
(4)  (191."})  17  Cal.   \V.  N.  782  (U^rmnnqn.  v.  Rnv'i  Gop(d). 

{5)  [IB0\)H  \{no  I,  A.  523   (5^0)  {Cnlh'ctnr  of  Mastdipatam  v.  Cavaly 

Vevrnta) 
(Q)  (1915)  /.  L.  R.  43  Cal.  574  (575;  (Khub  Lai  v.  Ajodhya  Misser)' 
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however,  necessary  to  discuss  these  ralia^s  in  detail  as  there 
is  no  real  dispute  between  the  parties  on  the  question.  Clearly, 
whether  or  not  an  alienation  made  by  a  widow  is  for  the  bene- 
fit of  her  deceased  husband  is  a  question  of  fact  to  be  decided 
on  the  circumstances  of  each  case-  Similarly  whether  or  not 
the  amount  of  property  alienated  is  excessive  is  a  question  that 
has  to  be  decided  according  to  the  relative  values  of  the  total 
estate  and  of  the  property  alienated.  No  rule  of  Hindu  Law 
nor  any  other  authority  has  been  cited  laying^  dowu  any  definite 
fractional  proportion  that  can  be  regarded  as  being  within 
the  competence  of  a  widow  to  alienate  la  the  present  case 
it  will  be  seen  that  in  1881  the  Sardarni  dedioahed  certain 
property  which  dedication  was  subsequently  attacked  by  the 
reversioners.  It  appears  from  the  judgment  of  the  Chief 
Court  that  this  alienation  was  justified  as  having  been  author- 
ised by  the  deceased  Sardar  and  also  by  the  fact  that  the 
value  of  the  property  alienated  could  not  be  regarded  as 
excessive  having  regard  to  the  value  of  the  estate  left  by  the 
.^'aid  Sajfdar.  Now  the  learned  Judges  of  the  Chief  Court  say 
that  what  had  been  authorised  by  the  deceased  Sardar  was 
the  building  of  the  Saiaadh  and  Shiwala  and  the  making  of 
pi'ovision  for  their  maintenance.  This  the  widow  had  carried 
out  and  property  had  been  endowed.  No  mention  was  then 
made  of  any  langar  or  sadabart.  The  will  or  expression  of  the 
Sardar's  wishes  (for  it  was  an  oral  and  not  a  written  will) 
was  subsequently  further  amplified  in  the  deed,  dated  the 
25th  November  1882.  There  is,  however,  not  a  tittle  of  evi- 
dence on  the  record  to  support  this  fact  and,  as  pointed  out 
by  Mr.  Sheo  Narain,  the  first  contention  appears  to  have  been 
that  it  had  been  the  desire  of  Sardar  Partab  Singh  that  a 
Samadh  and  Shiwala  alone  should  be  built.  We  aro  unable 
to  .see  any  reason  for  holding  that  the  widow  was  c  irrying  out 
any  expressed  wish  of  her  deceased  husband  when  she  thought 
fit  to  establish  a  langar  and  sadabart  and  endowed  property 
for  that  purpose.  It  is  also  curious  that  the  widow  should 
have  deemed  it  necessary  to  establish  a  langar  and  sadabart 
nine  years  after  the  death  of  her  husband.  It  would  appear 
that  the  deceased  lady  was  very  much  under  the  influence 
of  Nirwala  Sadhs  and  that  it  was  they  who  induced  her  to 
make  these  subsequent  alienations.  Had  the  deceased  Sardar 
really  expressed  any  wish  or  made  any  will  to  the  effect  that 
a  langar  2knd  sadabart  should  be  established  in  connection  with 
his  Samadh,  it  is  a  little  diflBcult  to  understand  why  his 
wishes  were  not  given  effect  to  iu  18S)   when  the   first   dead    of 
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dedication  was  executed.  It  will  be  seen  that  in  the  deed  of 
the  25th  November  1882  it  is  said  that  the  income  of  the 
houses  already  made  ivaqf  was  not  suflfioieat  to  meet  the  ex- 
penses of  the  langar,  the  sadabart,  the  Samadh  and  the  reci- 
tation of  the  Grauth.  There  is  nothing  to  show  that  the 
income  of  the  xvaqf  property  was  not  sufficient  ti  meet  the 
legitimate  expenses  in  connection  with  the  Samadh,  Shiwala 
and  the  recitation  of  the  Granth  therein.  In  these  circum- 
stances we  are  of  opinion  that  there  was  no  justification  for  the 
alienation  of  the  property  in  suit  and  we  accordingly  accept 
this  appeal  and  grant  plaintiffs-appellants  a  decree  for  posses- 
sion of  the  properties  in  suit.  The  respoudents  will  pay  the 
costs  of  the  appellants  throughout ;  Surjan  Singh  and  Badha 
Singh  will  pay  the  costs  in  the  proportion  of  6  to  I. 

Appeal  accepted. 

No.  H7. 

Before  Sir  Henry  Rattigan,  Chief  Justice  and  Mr, 
Justice  Abdul  Raoof. 

MUSSAMMAT  BHOLI  BA I— (Plaintiff) -APPELLANT, 

Versus 

MUSSAMMAT  OHIMNI  BAI— (Dependant)— RESPONDENT. 

Civil  Appeal  No.  2020  of  1918. 

Hindu  law — widow's  maintenance— arrears— delay  in  suing. 

Held,  that  it  is  a  principle  gonfrally  applicable  (hat  a  Hindu  widow 
is  entitled  to  claim  arrears  of  maintenance  at  a  reasonable  rato,  regard 
being  had  to  the  status  of  her  deceased  husband  and  to  the  value  of  the  properly 
left  by  him  and  that  it  is  not  necessary  to  prove  before  coming  into  Court 
that  she  made  a  demand  for  such  arrears  and  that  the  demand  was  refused. 

/.  L.  R.  21  All.  283  (1),  /.  L.  R.  S<\  Bom.  383  (386)  (2;,  1.  L.  R.  43  liovu 
C6  (?>),  9  Indian  Cases  (514  (i)  and  27  Mad.  L,  J.  291  (5),  referred  (o,  also 
10  Indian  Cases  110  (111)  (Gj  and  1.  L.  R.  21  Mad-  117  {P.  C.)  (7;. 

(1)  (1899)  I.  L.  R.  21  All  183  (Raghvh,m.«  v.  Bhagicanli). 

(2;  (1912)   /.   L.   R.  3(;   Pom.  38.''.    ^38G)   {Huvgabai  v.  Subaji    Ram 

Chaiidra). 
d)  (1918)  /.  L  R  43  Bom.  C.G  (Karbasnppa  v.  Kallarn). 
(4 1  (1911)  9  hulian  Cases  61*  {Subramaiiin  Aiyar  v.  Muthammal). 
(5)  (1914)  27  Mad.  L.  .J.  291  (Mavika  Mvdalinr  v.  Soiihngin  Ammal\ 
(('))  (1911)   10    Indian   Cases    110   (111)    yRnngnlhnyi' Avmnl   wSrlli 

Mvriusaurny). 
(7)  (1900)  /.  L.  K.  2iMad.  147  (P.  C.)  {Raja  Yarlagadda  Mallikarjnna 

V,  Raja  Yarldgadda  Durga  Prasad), 
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Held  also,  that  in  this  case  the  widow  had  not  by  any  act  or  omission 
on  hor  part  forfeited  her  right  to  claim  arrears  of  maintenance  for  the  4  years 
prior  to  suit. 

Fird  Appeal  frvn  the  decree  of  Sheikh  AU  Muhammad,  Subordinate 
Judge,  \st  CUss,  Multan,  dated  the  16th  March  1918. 
Tek  Chaud,  for  Appellant. 

Bahadur  Chaud  aud  Shive  Kani  Das,  for  Respoudent. 
The  judgmeut  of  tbo  Court  was  delivered  by — 

SiK  Henry  Ratti-jan,  C.  J. — The   parties   are    Khatris  of    3rd  May  1919. 
Mnltau   aud,   as   is   uow   admitted,   govorued  by  Hiudu  Law. 
The  following   table   shows   the  relationship    of   the   plaintiff, 
Mussamniat  Bholi  Bai,  with  the  defendant,  Mussammat  Chimui 
Bai. 

Jhangi  Ram  (died  1893). 

(\Vidow  Mussammat  Bholi,  plaintifi). 

I 
Hoa  Ram  (died  23rd  April  1909). 

(Widow  Mussammat  Chimni  Bai). 
Hoa  Ram  died  in  April  1909,  and  after  his  death  the 
plaintiff  and  defendant  appeared  to  have  lived  together  amioably 
till  September  of  the  same  3'ear.  The  plaintiff  alleges  that 
since  the  latter  date  she  has  been  given  a  small  hatha  to  live 
in  but  that  aho  reooiveJ  no  further  maintenance  from  the 
defendant  who  had  taken  possession  of  all  the  family  property. 
On  the  30th  of  August  J  912  the  plaintilf  applied  for  per- 
mission to  sue  in  forma  pauperis  aud  with  her  application 
tiled  a  plaint  setting  forth  that  by  custom  of  the  parties  she 
was  entitled  to  joint  possession  with  the  defendant  of  all  the 
property  left  by  Hoa  Ram.  In  the  alternative  she  pleaded 
that  she  was  entitled  to  reasonable  maintenance.  Her  appli- 
cation was  rejected  on  the  2nd  July  1913,  and  on  the  12th  of 
October  1913  the  present  suit  was  instituted  ou  full  Court-fee 
stamp. 

The  claim  as  now  laid  was  the  same  as  the  previous  claim, 
but  in  the  present  suit  the  plaintiff  fixed  her  maintenance 
at  Rs.  100  per  mensem  which  she  claimed  to  be  due  to  her 
fi'om  September  1909  up  to  the  date  of  suit ;  for  the  .  period 
duiing  which  the  litigation  was  pending,  and  thereafter  up 
to  the  date  of  hor  death.  This  suit  Avai*  dismissed  by  the 
Subordinate  Judge  as  barred  by  reason  of  a  previous  suit  to 
which  plaintiff  and  defendant  were  parties,  but  on  the  '8th 
of  January  1918  the  Chief  Court  upset  the  decision  of  the 
Subox'diuatB  Judge  and  remanded  the  case  for  disposal   ou   tha 
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merits.  The  Sab-Jadge  has  now  held  that  the  plaiutifiE  has 
failed  to  establish  the  custom  set  up  by  her;  that  under  Hindu 
I  Law  she  is  entitled  to  reasonable  maintenance ;  and  that  Rs.  -i5 
per  mensem  is  a  reasonable  sum  to  allow  for  the  future.  To 
enable  her  to  realize  this  the  Subordiuate  Judge  in  his  judg- 
ment assigned  to  her  the  income  of  the  Tibbiv/ala  well  which 
he  found  to  amount  to  about  Us  35  per  meusem  and  decreed 
her  a  further  sum  of  Rs.  10  per  mensem  in  cash.  He  also  granted 
the  plaiutill  maintenance  at  the  rate  of  Rs.  40  per  mensem 
from  the  date  of  suit  to  the  date  of  decree.  But  in  his  judg- 
ment he  says  nothiug  as  regards  her  claim  for  arrears  of 
maintenance  from  September  1 009  up  to  the  date  of  suit.  The 
plaintiff  has  accepted  the  sum  of  Rs.  iS  \)ev  mensem  as  reason- 
able maiuteuauco  for  the  future,  but  has  preferred  an  appeal 
to  this  Court  as  regards  arrears  of  maintenance  up  to  the 
date  of  suit.  She  also  claims  that  Rs,  45  per  mensem  and 
not  Rs.  iO  should  be  allowed  her  for  the  period  during  which 
the  litigation  has  been  pending  and  that  the  decree  should 
pi-ovide  for  delivery  of  possession  to  her  of  the  Tibbiwala  well 
so  as  to  enable  her  to  realize  the  income  therefrom  for  herself. 
Finally,  appellant  claims  that  costs  have  been  wrongly  assessed 
in  the  decree  sheet  and  that  she  is  entitled  to  proportionate 
costs  both  as  regards  the  previous  proceedings  in  this  Court 
and  also  in  the  Court  below. 

Defendant  has  not  appealed  from  the  decree  of  the  Sub- 
ordinate Judge  but  Mr.  Bahadur  Chaud  on  her  behalf  has 
urged  in  reply  to  the  plaintiff's  appeal : — 

(1)  that  the  plaintiff'  had  been  given  a  kotha  for  her 
residence  and  had  been  duly  supplied  with  all  necessary  main- 
tenance from  the  date  of  Hoa  Ram's  death  ; 

(2)  that  in  any  event  the  grant  of  arrears  of  maiutenauoe 
was  discretionary  with  the  Court  and  that  no  claim  for  SHch 
arrears  should  be  entertained  unless  the  widow  can  show 
that  she  had  been  unable  to  obtain  means  ol"  maintenance 
without  incurring  debts  or  liabilities  to  third  persons  or  that 
her  needs  and  necesBitios  had  been  urgent ; 

{A)  that  in  any  event  the  rate  of  maintenance  for  the 
period  prior  to  the  institution  of  suit  should  bo  fired  at  a  rate 
less  than  that  fixed  for  her  maintenance  after  decree ;  and 

(4)  that  in  any  event  the  income  of  the  property  had 
been  estimated  at  far  too  great  a  value  by  the  Subordinate 
Jadge-     In  eup^ort  of  his  arguments  the  learned  Vakil  referred 
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to  I.  L.  R.  XXI  All.  183  (1),  /  L.  R.  XXXVI  Bom.  386  (2), 
7.  L.  B.  XLIHBom.  66  (3),  IX  Indian  liases  614  (4),  XXVIl 
M.  L.  /,  291  (5).  We  have  perused  tliese  authorities  but 
cannot  find  that  they  lay  down  auj  general  rule  for  guidauce 
in  all  cases.  It  is  accepted  as  a  piiuciple,  generally  applicable, 
that  a  Hindu  widow  is  entitled  to  claim  arrearcj  of  maintenance 
at  a  reasonable  rate,  regard  being  had  to  the  status  of  her 
deceased  husband  and  to  the  value  of  the  property  left  by  him, 
and  that  it  is  not  necessary  for  her  to  prove  before  coming 
into  Court  that  she  made  a  demand  for  such  arrears  and 
that  the  demand  was  refused  Apart  from  these  general 
principles  which  are  ordinarily  applicable,  every  case  of  the 
kind  now  before  us  must  be  decided  with  reference  to  its 
own  particular  facts.  One  circumstance  that  has  frequently 
been  held  to  disentitle  a  widow  to  claim  arrears  of  maintenance 
is  the  delay  that  has  occurred  in  preferring  her  claim.  Upon 
this  circumstance  stress  was  laid  in  the  Allahabad  and  Bom- 
bay authorities  cited  by  Mr.  Bahadur  Chand,  On  the  other 
hand,  the  Privy  Council  authority  cited  in  X  Indian  Cases, 
page  111  (6)  for  the  proposition  that  arrears  will  be  refused 
"  only  in  cases  where  the  person  liable  to  make  the  payment 
"  had  justifiable  grounds  for  inferring  that  the  claim  was 
"  abandoned,"  and  had  in  consequence  not  set  aside  any  portion 
of  his  annual  income  to  meet  such  a  claim,  does  not  appear 
to  us  to  support  so  wide  a  proposition.  In  the  case  referred 
to  (7.  L.  B.  XXIV Mad.  147  (7),  (P.  G.)  which  we  may  note 
in  passing  dealt  with  a  claim  by  tho  younger  male  members 
of  a  family,  their  Lordships  merely  remarked.  "  It  may  well 
"be  that,  if  he  {i.e.,  defendant)  had  been  misled  into  the 
"  belief  that  the  claim  for  maintenance  was  abandoned  and 
"  had  in  consequence  not  set  aside  any  portion  of  his  annual 
"income  to  meet  such  a  claim,  ho  would  have  had  a  good 
"  defence  to  the  present  action.  But,  without  some  such  ground 
"  of  defence,  it  is  impossible  to  hold  that  the  younger  brothers 
"  of  the  defendant  have  foifeitcd  an  undoubted  right  merely 
"  because  they  were,  in  the  first  instance,  advised  to  institute 
"  a  wrong  suit  and  did  not  claim  their  maintenance  as  it 
"  fell  dne"     With  every  respect  to  the    learned   Judges  of   the 


(1)  (1899)  I.  L.  R,  21  All.  183  {Raghubans  v,  bhagicanli). 

(.2)  (1912)  /.  L.  iJ.  36  Honi.  383  (Uungabui  v.  Subaji  Ram  Chandra). 

(3)  (1918)  1.  L,  R.  43  Bom.  615  [karbasappu  v.  KaUava). 

(4)  (lyllj  9  Indian  Case:-  014  ySubramania  Aiyar  v.  Mutliammalj. 

(5)  (1914)  27  Mad.  L.  J.  291  {ilauka  iludaliar  v.  Soubagia  Ammal). 

(6)  (liJll>  lU    Indian  Cases   110  (111)   {Rangilhayi  Ammal  v.  Nelli 

ilunusawmy) 
(I)  (1900)  /.  L.  ii:.24  Mad.  147  {F.  U.)  (Raja  Yarlagadda  ilallxkarjun^ 
V.  Raja,  Yarlagadda  Durga  Pratad)^ 
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Madras  High  Cjurt  we  cauiiot  read  these  remaiks  as  laying 
down  the  rule  propounded  in  the  case  reported  iu  Volume  X 
of  Indian  Cases. 

It  is  clear  then  from  the  authorities  that  we  must  decide 
the  present  claim  with  reference  to  the  facts  proved  before 
us.  Defendant  in  her  written  statement  has  admitted  that 
she  has  enjoyed  exclusive  possession  of  the  property  since  the 
death  of  Iloa  Ram  and  that  plaintiff  is  entitled  to  reasonable 
maintenance.  Her  answer  to  the  claim  is  that  plaintiff  has 
actually  received  such  maintenance.  The  burden  of  proof  in 
the  circumstances  is  clearly  ou  defendant  to  prove  her  allegation 
and  it)  our  opinion  she  has  failed  to  discharge  it,  while  plain- 
tiff, on  the  other  hand,  has  stated  on  oath  that  she  has  received 
no  such  mainteuance  sinca  September  1909,  that  the  had 
been  dependent  on  the  charity  of  her  bi'others,  and  that  her 
brothers  looked  to  her  to  recoup  them  for  advances  made  to 
her,  if  she  proves  successful  in  the  present  litigation.  VVe 
hold  therefore  ou  the  evidence  that  plaintiff  has  not  received 
maintenance  from  the  defendant  since  September  I  "09. 

The   (question    remains    whether   she   has    by    any  act   or 
omission   on    her    part    forfeited    her   right  to  claim  arrears  of 
maintenance  for  the  four  years  prior  to  suit.     la   our  opinion 
nothing  has  been  proved  to  deprive  plaintiff  of  her  right.  She  has 
consistently  uiged  from  the  first  that   she   is  entitled  to   claim 
mainteuance    from   the   person  in  possession  of  the  family  pro* 
perty.     She  put  forward  this  claim  in  1910  when  the  collaterals 
were  suing  Mussammat  Chimni  Bai  for    possession,   and    when 
that  suit   was  eventually  settled  iu  May  19 12  by  a  compromi.-e 
whereby  Mussammat  Cliimui    Bai    acquired    the   property  for 
her   life,   plaintiff  in    August  1912  instituted  proceedings  with 
a   view   to   obtaining    maintenance  from   Mussammat   Chimni 
Bai.     There   has    thus    been   no    delay    on  her  part  iu  putting 
forward  her  claim  and  it  is  conceded  that   she   has  throughout 
been  living  in  a  kotha  which  belonged  to  her  deceased  husbftud 
Jhangi    l^arii.     We    hold    accordingly    that   she    is    entitled  to 
claim  arrears  of  maintenance  for    the   period   fi"om    September 
1909    up    to    the    date    of   institution  of    the   suit      Not  do  we 
Bee  any  reason  to  decree  that   claim   at    a   rate    lens    tliau   the 
rate  tised  for  the  plaintiff's   maintenance    for   the  futuio.     She 
will   thus    receive    arrears    of    maintenance    at     Ks.    46    per 
mensem    from    September  1909  to    October  191i}.     '.n  this  con- 
nection   wt;  have  merely    one    or   two    remarks    to    make    with 
refsiTcuce  to  Mr    B.ibadar  Cbaods  contention  that  the    income 
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of  the  property  has  been  wrongly  assessed  by  the  Subordinate 
Judge.  As  a  matter  of  fact,  we  find  that  a  mistake  has  been 
made  but  the  mistake  is  one  in  favour  of  the  dtfoudant.  The 
Subordinate  Judge  states  that  the  iucome  as  estimated  by 
reference  to  the  revenue  papers  filed  in  the  case  comes  to 
Rs.  862-5-0,  As  a  matter  of  fact,  this  sum  represents  merely 
the  ncome  of  the  land  at  inauza  Inayatpur  Matha  (Exhibit 
P.-30)  and  the  total  income  of  the  land  belonging  to  the 
family  in  the  four  villages  where  the  property  is  situate, 
amounts  to  Rs.  1,971-10.  On  this  mistake  being  pointed  out 
to  him,  Mr-.  Bahridar  Chand  had  nothing  farther  to  urge  on 
this  point. 

In  this  judgment  the  Subordinate  Judge  states  that  he 
allows  plaintiff  maintenance  at  the  rate  of  Rs.  iO  per  mensem 
from  the  date  of  institution  of  the  suit  up  to  the  date  of  the 
decree  but  by  au  oversight  this  provision  has  been  omitted 
from  the  decree  sheet  Hera  again  we  think  that  plaintiff 
is  entitled  to  maintenance  for  the  period  ia  question  at  tbe 
rate  of  Rs.  45  per  mensem  and  that  there  was  no  sound 
reason  for  granting  her  maintenance  at  a  lesser  rate  for  that 
period. 

It  is  clear  from  the  judgment  that  the  Court  below  in- 
tended to  grant  plaintiff  a  decree  for  possession  of  the  Tibbi- 
wala  well  for  her  life,  but  the  decree  is  not  as  clear  as  it  might 
be  on  this  point.  In  the  decree  noiv  to  be  drawn  up  we  direct 
that  express  provision  shall  be  made  for  the  grant  of  posses- 
sion of  this  well  to  plaintiff  for  her  life. 

Finally,  it  is  urged  by  Mr.  Tek  Chand  and  admitted  by 
Mr.  Bahadur  Chand  that  costs  have  been  wrongly  assesssed 
in  the  decree  sheet  of  the  lower  Court.  We  hold  that  plaintiff 
is  entitled  to  costs  proportionate  to  the  amount  decreed  to 
her  and  we  direct  that  these  costs  be  assessed  upon  that 
basis,  ths  value  of  the  suit  for  this  purpose  being  taken  to 
,be  ten  years'  maintenance  at  the  rate  of  Rs.  45  per  mensem 

We  accept   the  appeal  and  gi'ant   plaintiff    a    decree    in 
terms  of  our  conclusions  as  above  expressed. 


Appeal  accepted* 
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No.  148. 

Before  Mr.  Justice  Broachvay. 

MELA  RAM— (Dekendant)— APPELLANT, 

Versus 

BRLT  LAL  AND  OTHERS -(Plaintiffs)— 
UESPONDENTS. 

Civil  Appeal  No.  3148  of  1918. 

Indian  Stamp  Act,  II  of  1899,  section  12— cancellation  of  stamp — 
jchat  conxtitutes— Negotiable  Instrument  Act,  XXVI  of  1881,  section  i—fro- 
missory  note,  parjable  maarfat  another  j^erson. 

Held,  that  the  question  whether  a  stamp  has  been  duly  cancelled  within 
the  meaning  of  section  12  of  the  Stamp  Act  is  one  of  fact  to  be  decided  by 
an  examination  of  the  stamp  itself,  and  that  in  the  present  case  the  cancella- 
tion of  the  stamp  by  drawing  diagonal  lines  across  it,  their  ends  extending 
to  the  paper,  was  sufficient. 

15  Indian  Cases  202  (1),  and  108  P.  R.  1908  (2),  referred  to. 

Held  also,  that  the  document  in  suit  in  which  the  drawer  undertakes  to 
pay  the  sum  therein  specified  to  the  plaintifi  or  order  "  maarfat  Budha Singh" 
is  an  unconditional  one  and  that  the  words  "  maarfat  Budha  Singh  "  do  not 
take  the  document  out  of  the  purview  of  section  4  of  the  Negotiable  Instru- 
ments Act. 

Second  Apfeal  from  the  decree  of  M.  H  Harrison,  Esquire, 
District  Jiflge,  Sialltot,  dated  the  6th  May  1918. 

M.  L.  Puri,  for  Appellant. 

Jagan  Nath,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

'Ih  March  1919.  Broadway,  J,— The   suit   out   of   which  this  appeal  arises 

was  for  the  recovery  of  Rs.  668  on  a  promi.'ssory  note.  The 
trial  Court  having  decreed  the  claim  and  the  learned  District 
Judge  having  upheld  the  said  decree  the  defendant  lias  come 
up  to  this  Court  on  second  appeal  through  Mr.  "Mnkand  Lai 
Pnri.     I  have  heard  Mr.  Jagan  Nath  for  the  respondents  . 

Mr.  Mukand  Lai  raisel  two  points.  First  he  contended 
that  the  docnment  desctibed  as  a  pronote  was  inadmissible  in 
evidence  inasnuifili  as  it  had  not  been  pruperly  cancelled  under 
section  12  of  tlie  Stamp  Act,  and  secondly  that  the  said 
document  did  not  come  within  the  definition  i»f  a  promissory 
note  as  contained  in  poction  4  of  tlie  Negotiable  Instruments 
Act. 


(1)  (1912)  15  Indian  Cases  202  [Mohammad  Amir  v.  Kedar  Sath). 
{2)  108  /'.  li.  190S  [Piran  Ditta  v.  .Uuntjal  Sing^/). 
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With  regard  to  the  first  contention  it  was  argued  that 
the  Legislature  contemplated  the  cancellation  of  a  stamp 
which  would  render  it  impossible  for  use  a  second  time.  It 
seems  to  me  that  the  question  whether  or  not  a  stamp 
has  been  effectually  cancelled  is  one  purely  of  fact  to  be 
decided  by  an  examination  of  the  stamp  itself.  lu  the  present 
case  the  stamp  has  been  cancelled  by  drawing  diagonal  lines 
right  across  it,  their  ends  extending  on  to  the  paper.  An 
examination  of  the  stamp  leaves  no  room  for  doubt  that  it 
was  affixed  for  the  first  time  on  this  document.  It  seems 
to  me,  therefore,  that  it  has  been  effectually  cancelled.  A 
cancellation  by  drawing  lines  across  a  stamp  has  been  con- 
sidered sufficient  in  15  Indian  Cases  202  (I)  in  which  case 
the  dictum  contained  in  108  P.  B,  1908  (2)  was  approved  of, 
1  accordingly  hold  that  the  stamp  has  been  effectually  cancelled 
within  the  meaning  of  section  12  of  the  Stamp  Act, 

"With  regard  to  the  second  point  the  document  in  question 
is  to  the  effect  that  the  drawer  undertakes  to  pay  the  sum 
therein  mentioned  to  the  plaintiff  or  order  "  maarfat  Budha 
Singh."  It  seems  to  me  that  the  undertaking  to  pay  is  an 
unconditional  one  and  that  the  words  "  maarfat  Badha  Singh  " 
do  not  take  the  document  out  of  the  purview  of  section  4  of 
the  Negotiable  Instruments  Act  Budha  Singh  was  the  plain- 
tiffs' agent  and  it  seems  to  me  that  the  insertion  of  these 
words  in  the  body  of  the  document  does  not  render  the  docu- 
ment anything  other  tlian  a  promissory  note.  This  being 
the  case  the  aiius  to  prove  want  of  consideration  was  rightly 
placed  on  the  defendant-appellant,  and  I  accordingly  dismiss 
this  appeal  with  costs. 

Appeal  dismissed. 


No.  149. 

Before  Mr.  Justice  Martineau. 

MOHAMMAD   KHAN  AND   OTHERS— (Plaintiffs) - 

APPELLANTS, 

Versus 

FAZAL  DAD   AND  OTHERS— (Dependants)  — 

RESPONDENTS. 

Civil  Appeal  No.  2418  of  19  J  8. 

Cuslfim—village  common  land—abadi  -ichether  liable  to  partition. 
Held,  that  the  abadi  of  a  village   being  joint  property  is  liable  to 
partition  ;  but  the  portions  occupied  by  houses  of  the  villagers  or  used  for 

(1)  (1912)  1.5  hidian  Cases  202  (Mohammad  Amir  v.  Kedar  Nath), 

(2)  108  P.  R.  1908  {Piran  Ditta  v.  Mangal  Singh). 
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public  purposes  would   necessarily  have  to  be  excluded  from  partition. 

150  P.  P.  1890  (p.  488)  (1)  and  117  P.  R.  1894  (2),  referred  to. 

2  P,  L.  R.  1912  (,3),  not  followed. 

Second  Appeal  from  the  decree  of  W.    de  M    Malan,  Esquire, 

District  Judge,  Gurdaspur,  dated  the  ifh  May  1918. 

Devi  Dayal,  for  Appellants. 

Ram  Das  Seth,  for  Respondents. 

The  jadgment  of  the  learned  Judge   was  as  follows  :  — 

'^\st  March  ^919.  M^rtixead,   J. — Six   of   the    proprietors   of  the  village   of 

Bhati  sue  in  this  case  for  a  partition  of  the  village  abadi. 
The  lower  (Courts  have  dismissed  the  suit,  following  2  P.  L.  R. 
1912  (H),  in  which  the  following  passage  occurs  :  ''  In  suita 
"  for  partition  of  the  whole  village  sire,  thougli  the  Civil  Courts 
"  may  technically  have  jurisdiction  to  go  into  the  questioti  of 
"  partition,  they  are  usually  well  a  ivised  to  decline  to  attempt 
"  what  is  an  almost  impossible  task.  There  is  no  basis  for 
"  the  theory  that  each  individual  proprietor  is  entitled  to  a 
"  certain  portion  of  the  abadi  area  calculitoi  with  reference  to 
"  village  shares  whether  determined  by  pedigree  or  revenue 
*'  payments.  The  only  safe  ground  to  take  is  that  the  distri- 
"  bntion  of  such  vacant  land  as  there  may  be  attached  to 
"  the  abadi  should  be  left  in  the  hands  of  the  lambardars, 
*'  who  alone  can  determine  wheth.>r  it  should  be  divided  up 
,  "  or  kept  intact  for  the  common  purpo^je  of  the  vllage.  " 

With  all  respect  I  am  unable  to  agree  with  this  view. 
According  to  the  Civil  Law  as  was  held  in  150  P.  H.  Ib90  (at 
page  i88)  (1)  all  joint  property  is  liable  to  partition,  the  right 
to   partition  being  an  incident  of  joint  ownership. 

It  would  no  doubt  be  necessary  to  exclude  from  the 
partition  the  greater  pare  of  the  abadi,  such  as  the  portions 
occupied  by  the  houses  of  the  villagers  and  portions  used 
for  public  purposes.  The  distribution  of  such  portions  among 
the  proprietors  would  be  practically  out  of  the  question,  as 
was  pointed  out  in  117  P.  R.  iSJi  (2).  Bat  it  was  also 
observed  in  that  case  that  over  and  above  snoh  land  there 
may  be  empty  sites  unoccupied  by  any  individinal  and  not 
used  by  the  community  for  any  purpose,  and  that  there 
would  be  no  objection  to  a  partition  of  them  according  to  the 
rule  applicable  in  the  particular  case.  la  the  village  to  which 
the  parties  belong  there  are  Jo  kanali  of  vaoat-t  land,  and 
it   is   only   this   portio.i     which    the    phvintiffs    wish    to    liave 

(1)  150  P.R.  1890  (p.  488)  (Radhu  v   Mussamma/  Nando) 

(2)  117  P.  R.  18R4  (1  shear  Singh  v.  Atma  Singh), 

(3)  2  P.  L.  R.  19  12  {Uira  Singh  v.  Mohar  Singh). 
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partitioned.  If  this  is  joint  property  aud  no  reasons  exist 
which  requiie  tlint  it  should  remain  joint  (ou  which  points 
the  Lower  Appellate  Court  has  not  yet  come  to  any  finding), 
it  does  not  appear  why  a  decree  for  partition  of  such  land 
should  not  be  passed. 

The  learned  District  Judge  pays  at  the  conclusion  of  hia 
judgment  that  no  partition  can  be  made  of  property  the 
shares  in  which  cannot  be  defined,  bat  I  do  not  see  why  it 
should  be  impossible  to  decide  whether  the  rule  of  ancestral 
shares  or  that  of  reveoue  payments  is  to  be  followed,  aud  to 
determine  the  shares  of  the  proprietors  accordingly. 

I  accept  the  appeal,  set  aside  the  decree  of  the  Lower 
Appellate  Court,  and  remand  the  caje  to  that  Court  under 
order  -41,  rule  23,  Civil  Procedure  Code,  for  disposal  ou  the 
merits.  Stamp  ou  appeal  to  be  refunded.  Other  costs  to  be 
costs  in  the  case. 

Appeal  accepted . 

No.  150. 

Before  Mr.  Justice  Bevan  Petman. 
SHER  ALl— (Plaintiff)— APPELLANT, 

Versus 

MANGU  AND  OTHERS— (Defendants)-  RESPONDENTS. 

Civil  Appeal  No.  2557  of  1918. 

Civil  Procsdure  Code,  Act  V  of  1908,  order  17,  rule  3— lohether  Court 
can  dismiss  the  suit  and  lohether  the  rule  is  applicable  at  all  where  Court 
has  no  material  before  it  to  decide  the  case. 

At  the  first  hearing  of  the  suit,  the  11th  January  1918,  certain  defendants 
had  not  been  served.  The  Coiu't  then  recorded  an  order  that  summons  be 
issued  to  all  absent  defendants  on  receipt  of  process  fees,  and  that  pro- 
clamation be  made  by  beat  of  drum  for  next  hearing,  "  plaintiff  to  deposit 
"  5  and  1  annas  respectively  for  the  proclamation  in  the  local  Tahsil  and 
"in  the  canal  colony  and  lile  particulars  and  addresses  of  defendants 
"  in  the  canal  colony  by  next  day  etc.,"  and  fixed  13th  February  for  the 
next  hearing.  On  that  day  plaintiff  appeared  in  Court  but  he  had  taken 
no  action  whatever  on  the  order  of  the  Court,  aud  merely  asked  for  forgive- 
ness. The  Court  thereon  dismissed  the  suit  under  order  17,  rule  3  of  the 
Code  of  Civil  Procedure. 

Held,  that  under  order  17,  rule  3  of  the  Code  the  Court  is  merely 
empowered  to  decide  the  suit  forthwith  and  a  mere  order  of  dismissal  based 
on  a  default  is  not  a  proper  or  legal  order  uader  that  rule, 


me 
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/.  L.  R.  36  Cal.  189  (1),  /.  L.  R.  34  Cal.  235  (2),  8  Cal  W.  N.  621  (3) 
and  I.  L  R.  23  All.  462  (4),  referred  to,  also  I.  L.  R.  33  All.  690  (5). 

Held  also,  that  if  the  circumstances  are  such  that  the  Court  caonot 
decide  the  suit  forthwith  oa  the  materials  before  it,  it  should  not  avail  itself 
of  the  provisions  of  that  rule. 

Second  Appeal  from  the  decree  of  17.  de  iS.  Mala  n,  Esquire, 
District  Judge,  Gicrdaspur,  dated  the  loth  June  i9l8. 

Abdul  Razaq,  for  Appellant. 

Hari  Chand,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 
6th  May  1919,  Bevan  Petman,  J. — The  facts  of  this  case  are  that   at   the 

first  hearing  of  the  suit,  the  11th  J.iuuary  1918,  it  appears 
that  certain  defendants  had  not  been  served.  The  Court  pass- 
ed orders,  whether  s«o  motu  or  at  the  retjuest  of  the  plaiutifE 
does  not  appear  from  the  record,  to  the  following  effect  :— 

Summons  to  issue  to  all  absent  defendants  on  receipt 
of  process  fees,  a  proclamation  by  beat  of  drum  to  be  made 
for  the  next  hearing,  the  plaiutifE  to  pay  five  annas  and  four 
annas  respectively  for  the  proclamation  in  the  local  Tahsil 
and  in  the  canal  colony,  the  plaintiff  to  file  particulars  and 
addresses  of  defendants-respondents  in  the  canal  colony  by 
the  next  day  and  summons  to  issue  also  to  them,  the  defendants 
present  to  file  their  written  statements  of  defenne  on  the  loth 
February. 

The  hearing  was  adjourned  to  the  i3th  February. 

The  plaintiff  took  no  action  whatever  in  respect  of  the 
above  order  but  appeared  in  Court  on  the  Kith  February.  He 
then  gave  no  reasons  for  his  defaults  and  pleaded  no  ex- 
tenuating circumstances  but  asked  for  indulgence  and  for- 
giveness. Some  uf  the  defendants  were  preseut.  The  Court 
dismissed  the  suit  under  order  XVll,  rule  3,  Civil  Procedure 
Code,  ani  the  District  Judge  dismissed  the  appeal. 

For  the  appellant  it  is  submitted  that  order  XVII,  rule  S 
applied  only  to  an  adjournment  applied  for  by  a  party  and 
not  ordered  sMo  wio^u  by  a  Court  as  in  tho  present  instance, 
(reliance  is  placed  on  19  Weekly  lieporter  35)  (6),  that  the 
words  "any  other   act"    mean  some  act   subsequeuL    to   those 


(1)  (1908)  I.  L.  R.  36  Cal.  189  {Nagendra  Kumar  Basu  v.   Nabin 

Mandal). 

(2)  (1907)  /.  L.  R.  34  Cal.  235  {Marianninsa  v.  Ramkalpa  Gorain). 

(3)  (1901)  8  Cai.  W.  A'.  621  (Cooke  v.  Eguilable  Coal  Company). 

(4)  (1901)  /.  L.  li.  1'3  .1/;.  462  (Silara  Bcyam  v.  Tulshi  Singh). 

(5)  U911}  i-  L>'  R-  33  All.  090  (Ram  ^'arain  Dube  v.  Jagdco). 
(Q)  (1872;  19  ]V.  R.  35  {Pearee  Mohun  v.  Shama  Churn). 
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previously  mentioued  in  tlie  rale  and  thab  the  Court  could 
proceed  oaly  to  decide  the  suit  and  not  dismiss  it.  The  follow- 
ing decisions  were  relied  on: — Sitara  Begam  v.  Tulshi  Singh, 
I.  L.  B.  XX III  All.  462  (1),  Ram  Narain  Dube  v  Jagdeo,  I. 
L.  B.  XXXIII  All.  690  (2)  and  Nagendra  Kumar  Basu  v,  Nabin 
Mandal,  I.  L.  R.  XXXVI  Cal.  \  89  {^).  It  is  also  contended 
that  the  suit  could  not  proceed  alone  against  the  defendants 
present  in  Court  as  the  land  was  in  the  joint  names  of  all 
defendants  and  that,  therefore,  the  suit  was  rightly  dismissed. 
The  contention  that  the  words  "  any  other  act "  mean  some 
act  subsequent  to  those  previously  mentioned  is  untenable, 
is  not  pressed  and  need  not  bo  further  dealt  with. 

For  the  respondents  it  is  briefly  contended  that  order 
XVII,  rule  3  does  not  by  its  terms  indicate  that  it  is  applicable 
only  to  adjournments  grante'd  at  the  request  of  a  party,  that 
if  the  rule  be  held  inapplicable  the  suit  might  be  regarded 
as    dismissed    under   order  IX,   rule  2,  of  the  Civil  Procedure  '' 

Code,  and,  finally,  that  if  the  appeal  be   accepted   costs   should 
be  allowed  to  the  respondents  throughout. 

There  are  a  number  of  judicial  decisions  dealing  with 
the  subject  matter  of  order  XVII,  rule  3,  chiefly  on  the 
construction  of  section  158  of  Acfc  XIV  of  1882,  which  is  the 
correspon'iing  section.  The  rule  itself  provides  that  in  the 
event  of  certain  defaults  a  Court  may  "  proceed  to  decide 
the  suit  foithwith."  This  has  been  construed  in  Nagendra 
Kumar  Basu  \.  Nabin  Mandal  {I.  L.  B  XXXVI  Cal.  189)  (3) 
as  meaning  that  the  Court  is  not  empowered  to  proceed  to 
dispose  of  the  suit  by  recording  further  evidence  or  otherwise 
proceeding  with  the  suit,  but  that  the  Court  is  merely  em- 
powered to  decide  the  suit  forthwith.  The  learned  Judges 
referred  to  the  decisions  Marianissa  v.  Bam  Kalpa  Goratn 
(I.  L.  B  XXXIV  Cal.  235)  (4)  and  Cooke  v.  The  Equitable 
Coal  Company  (8  C,  W.  N.  621)  (5)  as  laying  down  the  general 
principles  applicable  to  section  158,  Civil  Procedure  Code. 
In  the  former  case  it  was  held  that  the  meaning  of  section  158 
was  that  the  Court  is  to  proceed  with  the  disposal  of  the 
suit  on  the  materials  before  it.  The  decision  in  8itara  Begam 
V.  Tulshi  Singh  (/.  L  B.  X Kill  All.  462)  (!)  is  to  the  same 
effect  and  is   an    authority   for   holding   that   the   suit   cannot 

(1)  (1901}  /.  L.  R.  23  All.  462  {Sitara  Begam  v.  Tcdshi  Singh). 

(2)  (1911^  /.  L.  «.  33  All.  690  ^kam  Narain  Dube  v.  Jagdeo). 

(3)  (1908)   i.   L.  R.  36  Cut,   189  {\agendra  Kumar  Basu  v.  Nabin 

Mandal;. 

(4)  (1907;  /.  L.  R.  34  Cal,  235  (Mariannissa  v.  Ramkalpa  Gorain), 
(6;  (1904;  8  Cal.  W.  N.  621  {Cooke  v.  The  Eguitable  Coal  Company), 
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be  surfmniily  dismissed,  but.  apparently  the  learned" Judges 
in  that  case  were  of  opinion  that  the  Court  could  take  further 
evidence  and  dispose  of  the  suit  in  a  normal  way.  In  S(2gen'l)-a 
Kumar  Bjsu  v.  Sabin  Mandal,  already  referred  to,  the  learned 
Judges  held  that  such  a  constructiovi  of  that  decision  did  not 
necessarily  follow  and  if  that  had  been  intended  they  were 
not  prepared  to  place  the  same  construction  on  section  15S. 
They  held,  therefore,  that  under  that  section  the  Court  was 
merely  empowered  to  decide  the  suit  forthwith. 

It  may  be  urged  how  can  the  suit  be  decided  forthwith 
if  there  are  no  materials  on  the  record  for  a  decision,  as 
in  this  case,  except  by  dismissal.  Any  such  diflBculty  is,  1 
think,  solved  by  bearing  in  mind  that  rule  3  of  order  XVII, 
is  an  enabling  rule  and  not  a  mandatory  one  If  the  circum- 
stances are  such  that  the  Court  cannot  decide  the  suit  foi'tliwith 
on  the  materials  before  it,  it  should  not  avail  itself  of  the  pro- 
visions of  that  rule.  It  is  clear,  as  pointed  out  in  Sitiira  Begam 
V.  Thulshi  Singh  {I.L.  li.  XXIII  All  4G2)  (1),  that  a  mere  order 
of  dismissal  based  on  a  default  is  not  a  proper  or  legal  order 
under  section  158.  Had  that  been  the  intention  of  the  ijt'gis- 
lature  it  could  have  easily  provided  for  the  dismissal  of  the 
suit  as  a  penalty.  This  has  not  been  dune  and,  ou  the  con- 
trary the  Court  is  empowered,  if  it  desires  to  avail  itself  of 
order  XVil,  rule  o  to  decide  the  suit  on  the  materials  already 
before  it. 

In  the  present  case  the  first  Court  was  not  in  a  position  to 
decide  the  suit.  It  had  no  materials  for  a  decision  before  it. 
The  written  statements  of  defence  had  not  even  been  filed. 
Under  these  circumstances  I  think  order  XVII,  rule  3  waa 
inapplicable  and  should  not  have  been  applied.  This  Court  is 
not  conceraed  now  with  the  orders  of  dismissal  or  otherwise 
which  the  first  Coui  t  might  have  passed  under  other  rules  and 
ciders,  but  did  not. 

I  therefore  accept  the  appeal  and  remand  the  suit  to  the 
Munsif  at  Shakargarh  and  direct  him  to  proceed  according  to 
law.  Costs  in  the  Lower  Appellate  Court  and  in  this  Court 
Bhall  be  costs  in  the  case.  This  appeal  will,  for  the  same 
reasons,  dispose  of  the  connected  second  nppeal  No.  2558  of 
J818. 

Appeal  acc(pted. 


(I)  (.1901;  /.  L.  R.  23  All.  i^2 t.Sitara  Begain  v.  Tulshi  Singh), 
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No.  151. 

Before  Mr.  Justice  Be  van  Petman 

NIKKA  MAL -PETITIONER, 

Versus 

MARWAR  BANK,  LIMITED,  LAHORE— 
(in  Liqdidation)— RESPONDENT. 

Civil  Revision  No.  283  of  1918. 

Provincial  hnoltency  Act,  III  of  1907,  section  Z7— Application  by  a 
creditor  to  have  a  sale  made  by  the  insolvent  declaimed  mdl  and  void  as 
against  the  Official  Receiver— limitation— starting  point— Indian  Limitation 
Act,  IX  of  1908,  article  181 -Jurisdiction. 

The  petitioner,  a  creditor,  applied  on  the  19th  December  1916  to  the 
Insolvency  Court  to  have  a  sale  made  by  the  insolvent  on  5th  November 
1913  declared  null  and  void  as  against  the  Official  Receiver.  It  was  objected 
that  the  application  was  barred  by  limitation  having  been  made  more  than 
three  years  from  the  date  of  sale  and  also  that  the  petitioner  had  no  locus 
standi,  the  Official  Receiver  alone  being  competent  to  make  such  an  applica- 
tion. 

Held,  that  even  if  article  181  of  the  Limitation  Act  was  applicable  to 
the  present  application  the  starting  point  for  imitation  under  the  article 
would  be  the  date  on  which  the  debtor  was  adjudicated  an  insolvent,  i.e.,  the 
29th  April  191-1,  and  that  the  applicatidb  was  within  time. 

Held  jlso,  that  although  the  proper  procedure  is  for  the  Official  Receiver 
himself  to  make  an  application  under  section  3Z  of  the  Provincial  Insolvency 
Act  the  Insolvency  Co  art  was  competent  to  entertain  and  inquire  into  the 
present  application  by  a  creditor  especially  as  neither  the  Official  Receiver 
or  the  Court  itself  had  thought  fit  to  take  action,  although  they  were  inform- 
ed of  the  matter. 

I.  L.  R.  37  All.  252  (1),  42  Indian  Cases  845  (2)  and  35  Indian  Cases 
875  (3),  referred  to.  ~" 

/.  L.  R.  3  Bom.  437  (.4)  and  /.  L.  R.  19  Bom,  660  (5),  distinguished. 

Revision  from  the  orler  of  T.  P.  Ellis,  Esquire,  District  Judge, 

Lahore  dated  the  20th  December  1917. 

Rama  Nand,  for  Petitioner. 

Bahadur  Uliaud,  for  Re.spondent.. 

The  judgment  qE  the  learned  Judge  was  as  follows  :  — 

Bevax  Prtmax,  J  — This  revision  arises  out  of   an   applica-      g^^  j^^^  919] 
tion  under  section  ,37  of  Act  III  of  1907  made  to    the  Court   of 
Insolvent  Estates  at  Lahore  by  the  Marwar  Bank,    Limited,  in 

(1)  (1915)  /.  L.  R.  37  ^1//.  252  {Khmhaliram  v.  BIwlor  Mai). 
I'^j  <1917;  42  Indian  Ca.'^cs  845  {h'aulesliar  Ram  v.  Bhaican  Prasad). 
(3)  (i916i  35  Indian  Cas''!^  875  {S'mil  h'owtker  v.  Kumarappa  Chetiy). 
^4 .  lS7y)  /.  L.  ft.  3  Ro'n.  437  (Sudo  Din  v.  Spiers). 
{5}  (1894)  1   L.  R.  19  Bom.  660  {Halaji  Narayan  Patvardhan  v.  Ram- 
Chandra  Govind  Kanade). 
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liquidation,  to  have  a  sale  by  an  insolvent,  Labha  Mai,  in 
favour  of  one  Nikka  Mai  declared  null  and  void  as  against 
the  Official  Receiver.  That  Court  annulled  the  sale  as  against 
the  Official  Receiver.  Nikka  Mai  appealed  to  the  District 
Court,  Lahore,  and  his  appeal  was  dismissed  with  costs. 

For  the  petitioner  it  is  contended  that  the  application 
was  barred  under  article  181  of  the  Limitation  Act  which 
allows  three  years  as  the  long.^st  period  for  an  application. 
The  sale-deed  is  dated  the  5th  November  1913  and  the  appli- 
cation was  made  on  the  I9th  December  1916. 

For  the  respondent  it  is  submitted  that  article  181  relates 
only  to  applications  uuder  the  Civil  Procedure  Code  and  I  am 
referred  to  page  5.59  of  Rustomji's  Limitation  Act,  2nd  edition, 
where  all  the  authorities  on  this  point  are  collected.  It  is 
further  contended  that,  even  if  article  iSl  applied,  the  three 
years  have  to  be  calculated  from  the  date  when  the  right  to 
apply  accrues  and,  before  the  right  to  make  an  application 
under  section  37  of  the  Provincial  Insolvency  Act  accrues,  two 
conditions  precedent  have  to  be  fulfilled,  firstly,  the  application 
for  insolvency  must  be  made  within  three  months  of  the  trans- 
fer, and  secondly,  the  debtor  mast  be  adjudged  an  insolvent. 
The  application  for  insolvency  was  made  on  the  30th  of 
January  1914,  i.e.,  within  three  months  and  Labhu  Ram  was 
declared  an  insolvent  on  the  29th  April  19  i4.  Consequently, 
the  starting  point  for  limitation  would  be  the  29th  April  1914 
and  the  present  application  was  made  within  three  years  and 
is  not  barred.  There  is  force  in  these  contentions  and  I  hold 
that  the  application  is  not  time-barred. 

The  next  contention  is  that  the  Lower  Appellate  Court 
erred  in  law  in  holding  that  the  Marwar  Bank  had  any  locus 
standi  and  that  the  Official  Receiver  alone  was  competent  to 
make  the  application.  For  this  contention  reliance  is  placed 
on  the  words "  as  against  the  Receiver"  in  section  37  itself 
and  on  sections  16  (2)  (b)  and  2)  (d)  of  the  Provincial  Insol- 
vency Act.  It  is  also  urged  that  tho  Official  Receiver  cannot 
deleerate  his  powers  to  a  creditor  and  that  in  these  proceedings 
the  C'Onrt  had  suggested  to  the  Official  Receiver  to  move  in 
the  matter  but  that  official  had  not  done  so.  Reference  is  also 
made  to  Sadodin  v  Spiers  (/.  L.  R,  111  Bom.  437)  (I)  and  to 
Balaji  Narayan  Patvardhnn  v.  Ramchandra  Qovind  Kanade, 
(I.  L.  R.  XIX  Bom.  66'J)  (2).     The  former  case  is  distinguish- 

(1)  (1879)  I.  L.  R.  3  Bom.  437  {Sado  Din  v.  Spiers). 
{2)  (189i)  I.  L.  li.  Id  Bom.  (^(JO  {Balaji  Narayan  Patcardhan  v.    Ram- 
chandra Govind  Kanade), 
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able.  There  an  iasolveut  had  instituted  a  suit  to  enforce  the 
terms  of  a  settlement  regarding  landed  property  made  before 
he  filed  his  petition  in  insolvency  and  the  Court  held  that  any 
rights  which  the  insolvent  had  in  such  settlement  had  vested 
in  the  official  assignee  and  that  a  suit  to  enf ■  rce  such  right 
could  be  maintained  by  the  official  assignee  only.  That  is  a 
different  case  to  the  present.  The  person  owning  a  ri^ht  in 
property  is  ordinarily  the  proper  person  to  bring  a  suit  to 
enforce  that  right.  In  the  pi^esent  case  no  sach  position  or 
claim  is  set  up  by  the  applicant.  As  a  creditor  and  one  interest- 
ed he  asks  for  a  declaration  that  a  transfer  shall  be  deemed 
Toid  as  against  the  Otficial  Receiver  for  the  benefit  of  all 
creditors.  The  decision  in  I.  L.  R.  XIX  Bom.  660  (1),  related 
to  a  receiver  appointed  under  the  Civil  Procedure  Code  and 
it  was  held  that  such  a  receiver  is  not  justified  in  delegating 
or  entrasiing  to  anothe:  a  duty  entrusted  to  him  bj  the  Coort. 
The  case  is  not  in  point  nor  does  the  question  of  delegation 
arise  in  these  proceedings.     It  is  not  alleged- 

The  words  "  as  against  the  receiver  "  in  section  37  of  the 
Provincial  Insolvency  Act  do  not  indicate  who  should  make 
the  application  or  thut  an  application  is  necessary.  The 
gection  provides  that  certain  ti-ansactions  shall  be  deemed 
fraudulent  and  voidasagainst  the  receiver  and  shall  be  annulled 
by  the  Court. 

Section  16  (2)  {b)  of  the  same  Act  provides  that  after  an 
order  of  adjudication  and  during  the  pendency  of  the  insolvency 
proceedings  no  creditor  to  whom  the  insolvent  is  indebted 
shall,  except  as  provided  by  the  Act.  have  any  remedy  against 
the  property  or  person  of  the  insolvent  in  respect  of  the  debt  or 
commence  any  suit  or  other  legal  proceeding  except  with  the 
leave  of  the  Court,  The  applicant  is  not  asking  for  any 
remedy  in  respect  of  its  debt,  The  clause  appeai^s  to  be  badly 
worded.  It  obviously  was  not  intended  that  a  creditor  could 
not  commence  a  suit  or  other  legal  proceeding  of  any  kind 
itgainst  persons  unconnected  with  the  insolvency  and  relating 
to  other  mattei-s.  Apparently  these  words  relate  also  to  the 
subject  of  a  creditor's  debt.  The  object  of  the  clause  is  to 
forbid  litigation  independent  of  the  provisions  contained  in  the 
Act.  There  is  nothing  in  this  clause  which  supports  the 
contention . 

Section  20  (<i)  of  the  same  Act  provides  that  for   the    ptir- 
poses  of  realiziug  the  property  of  the  debtor  and    of  distribut- 

(l)  (li>9l)  J.  L.  11. 19  Bom.  OGO  {Balaji  Harayan  Fatvardhan  v.  Ram- 
Chandra  Gotind  Kanade}, 
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ing  dividends  the  receiver  may  "  institute,  defend  or  con- 
"  tinue  any  suit  or  other  legal  proceedings  relating  to  the 
"  property  of  the  insolvent."  This  is  an  enabling  section  and 
there  is  no  doubt  but  that  the  receiver  could  have  made  the 
application. 

The  question  here  is  whether  it  is  not  competent  to  a  Court 
of  Insolvent  Estates  to  entertain  an  application  under  section  37 
made  by  a  creditor  to  which  the  receiver  is  not  a  party  or 
itself  to  initiate  proceedings  on  facts  brought  to  its  knowledge 
and  are  such  proceedings  illegal  and  void  for  the  reason  that 
the  receiver  is  not  a  party  to  them.  Tliis  point  lias  apparently 
not  been  decided  by  any  Court  in  India. 

The  following  decisions  have  not  been  cited  before  me 
but  they  have  a  bearing  on  the  point — Khushaliravi  v.  Bholar 
Mai  (1.  L.  R  XXXVII  All.  252)  ( I),  Kaideshar  Bam  v,  Bhaivan 
Prasad  {XLII I  G.  845)  (2),  and  Simtl  Bowther  v-  Kumarappa 
Ghelty  {XXXV  I.  C.  875)  (3).  In  the  first  of  these  an  applict- 
tion,  which  was  construed  as  being  an  application  uuder  Sdctioa 
36  of  tlie  Provincial  Insolvency  Act,  was  made  by  a  creditor. 
The  .Judge  h'dd  that  no  farther  inquiry  was  necessary.  The 
leat  ned  Judore.-"  of  the  High  Court  held  that  the  Judge  misoo  i- 
ceived  the  extent  of  his  jurisdiction  in  insolvency  proceedings 
and  that  he  was  bound  to  inquire  into  tliis  question  of  the 
alleo-ed  mortgage  at  the  instance  of  any  creditor  who  claimed 
to  be  prejudiced  thereby.  The  following  passage  occurs  in  the 
judgment  : — 

"  He  (the  Judge)  might  have  come  to  the  conclusion  that 
"  tliere  hud  been  a  transfer  by  way  of  mortgage  under  circum- 
"  stances  calling  for  interference  on  his  part  under  section  3t) 
"  of  tlie  Insolvency  Act  or  he  might  have  found  that  there  had 
"  been  a  purely  fictitious  transactions  not  involving  a  transfer 
11  «  #  *  #  ^,^(j  the  property  purporting  to  be  affected  by 
"  this  mortgage  woul  I  become  available  for  the  benefit  of  all 
"  the  creditors  free  of  incumbrance.  We  tliink  that  Khnshali- 
'*  ram's  application  should  have  been  taken  up,  notice  of  the 
"  same  given  *******  and  the  questiojis  raised  en- 
"  quired  into  and  decided.  " 

Section  36  of  the  Insolvency  Act  also  contains  the  words 
"  be  void  against  the  receiver."  This  decision  would  equally 
appdy  to  an  application  under  section  37. 


(1)  {1915,  /.  L.  R.  37  All.  252  {Klmshaliram  v.  Bholar  Mai). 

(2)  (li>l7j  42  Indian  Cases  H15  (Kanlc.^^liar  Ram  v.  Hhaican  Prasad). 

(3)  il91G)  35  Indian  Cases  875  {Simil  Rowlher  v.  Kumarappa  Chelty). 
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In  Kauleshar  Ram  v.  Bhaican  Prasad  (XLII  I.  G.  845)  (I) 
a  creditur  made  au  application  auder  section  3d  of  the  Insol- 
vency Act,  Oo  appeal  to  the  HigL.  Court  no  objection  was  taken 
regarding  the  locus  standi  of  the  creditor.  The  objection  was 
that  proceedings  had  been  taken  without  proper  notice  to  the 
transferee.  In  accepting  the  appeal  on  tliis  ground  the  learned 
Jadges  made  the  following  observations  ;  — 

"  We  think  that  the  proceedings  to  set  aside  the  transfer 
"  ought  to  have  been  taken  in  the  name  of  the  receiver  and 
"  that  no  proceedings  should  have  been  commenced  until  after 
"  the  appointment  of  a  receiver.  No  doubt  the  creditors  (or 
"  any  of  them)  are  entitled  to  furnish  the  receiver  with  in- 
*'  formation  and  evidence  and  to  be  examined  when  the  matter 
"is  tried  out." 

In  Simil  Rowtlier  v.  Kamarappi  Ghetty  {XXKV  I.  G.  875) 
(2)  the  learned  Judges  set  aside  an  order  of  the  Insolvency 
Judge  relating  to  section  36  on  the  ground  that  he  had  not 
made  a  judicial  enquiry  and  remarked  '*  We  observe  that 
"  the  Official  Receiver  should  have  been  and  should  now  be 
"  made  a  party  to  the    proceedings.  " 

It  would  thus  appear  that  the  correct  procedure  is  for 
the  receiver  to  make  the  application  or  at  least  be  a  party 
to  them,  ill  the  present  case,  however,  though  his  attention 
was  called  to  the  matter  by  the  Court,  the  receiver  took  no 
action.  The  Court  should  probably  have  directed  the  receiver 
to  make  the  application  Failure  on  the  part  of  the  receiver 
and  the  Court  in  these  respects  compelled  the  applicant  to 
move   in    the   matter   and   to    ask  the   Court  to  take  action. 

In  my  opinion  the  Court,  under  the  circumstances,  had 
power  to  entertain  the  application  and,  further,  that  it  waa 
the  duly  of  the  Court  to  judicially  enquire  into  the  matter 
when  it  was  brought  to  its  notice.  This  view  is  strongly 
supported  by  the  decision  in  Khushali  Ram  v.  Bholar  Mai  (3) 
already  referred  to. 

The  next  point  urged  for  the  petitioner  is  that  the  pro* 
visions  of  section  37  of  the  Insolvency  Act  have  not  been 
complied  with.  This  matter  is  sufficiently  dealt  with  by  the 
Lower  Appellate  Court  It  is  obvious  that  the  insolvent 
could  not  meet  his  liabilities  as  they  fell  due.  Counsel  for 
.the  petitioner  urges  that  if  this  property  be  held  as  that 
of  the  insolvent,    it    would    form  a   further   asset   with  which 

(1)  (19 17 'I  12  Indian  Cases  845  [Kaulahar  Ram  v.  Bhawan  Prasad). 

(2)  (1916)  35  Indian  Cases  875  (Siinil  Rowther  v.  Kumarappa  Chetty), 

(3)  (.1915)  I.  L.  R,  37  All.  252  (Khushaliram  v.  Bholar  Mai). 
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to  pay,  but  he  ignores  the  fact  that  the  property  is  alleged 
to  be  worth  Rs.  1,500,  and  was  transferred  in  considera- 
tion for  an  alleged  debt  of  Rs.  3,500  which  was  thereby 
paid  off.  It  is  obvious  that  until  this  transfer  is  set  aside 
the  property  is  not  available  to  the  creditors. 

It  is  also  urged  that  the  matter  is  res  judicata.  This 
contention  is  new  and  untenable.  There  was  no  final  or  other 
adjudication  between  the  parties  by  order  of  the  Insolvency 
Court  dated  the  26th  August  1916. 

Lastly,  it  is  urged  that  the  transfer  was  not  a  voluntary 
one.  This  point  has  been  fully  dealt  with  by  the  Lower 
Appellate  Court  and  I  see  no  grounds  for  interference.  This 
revision  is  dismissed  with  costs. 

Revision  dismissed. 

No.  152. 

Before  Mr,  Justice  Bevan  Petman. 

IN  THE  MATTER  OF  THE  LEGAL   PRACTITIONERS  ACT, 

1879. 
Miscellaneous  Case  No.  176  of  1919. 

Legal  Practitioners  Act,  XVIII  of  1879  (as  amended  by  Act  XI  of 
1896)  sections  13  and  H—u7iprofessional  conduct— ichether  Subordinate 
Courts  can  inquire  into  charge  falling  under  clause  (/)  of  section  13. 

Held,  that  section  11  of  the  Legal  Practitioners  Act  includes  a  charge 
under  clause  {/)  of  section  13  (as  amended  by  Act  XI  of  189(5)  as  much 
as  under  any  other  clause  of  that  section  and  that  Subordinate  Courts  have 
consequently  jurisdiction  to  take  proceedings  under  clause  (/). 

/.  L.  li.  39  Mad.  1015  (F.  B.)  (1),  followed. 

Miscellaneous  Application  No.  212  of  1909  (2),  I.  L  R.  15  Cal.  15 :  14 
Indian  Cases  154  (P.  C.)  (3),  and  7  B.  L.  R.  179,  distinguished. 

/.  L.  R.  27  Cal.  1023,  disapproved.  ' 

Held  also,  that  the  fact  that  the  Pleader  concerned  had  become  a 
Vakil  of  the  new  High  Court  at  Lahore  since  the  action  was  taken  under 
section  14  of  the  Act  by  the  lower  Court  could  not  affect  the  jurisdiction 
of  that  Court. 

Petition  tinder  sections  13  and  14  of  the  Legal  Practitioners 
Act,  for  Transfer. 

Sheo  Narain  for  Petitioners. 


(1)  1915)  I.  L.  R.  39  Mad.  1045  (F.  B.)   (District  Jud<je  Kistna  v. 

lianumanulu). 

(2)  Printed  as  31  P.  W.   72.  1909  (Cr.)   (Amolak  Ram  v.  Crown), 

:3)  (1887)  I.  L.   R.   15  Ca/.  152  :  14  7.  A.  154  (P.  C.)  (In  the  matter 
of  Soutlickal  Krishna  Ran), 

(4)  (1871)  7  B.  L.  R.   179  (In  the  matter  of  Oholab  Khan), 

(5)  (1897)  I.  L.  11.   27  Cal.  1023  (In  the  matter  of  Puma  Chundet 

Pal), 
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The  order  of  the   learned   Judge  was  as  follows  :— 

Bev'ax  Petman,  J.— For  the  petitioner  Pandit  Sheo  N  irain  lOtJi  May  1919. 
contends  that  a  Suboi'dinate  Court  is  not  legally  competent  to 
take  pioceediiigs  under  section  14  of  the  Legal  Practitioners 
Act  in  cases  which  come  under  clause  (/)  of  section  13, 
"  for  any  other  reasonable  cause,  and  is  confined  to  cases 
"  falling  under  clauses  (a)  and  (6)."  He  relies  on  a  judg- 
ment of  the  Chief  Court,  Punjab,  in  Amolak  Bam  v.  Crown, 
Miscellaneous  application  No.  24i  of  1909,  decided  on  2l8t 
August  19j9(1),  on  In  the  viattcr  of  Sout/iekal  Krishna  Rao 
(J.  L.  R,  15  Cal.  152,  14  /.  A.  154)  (2)  and  on  In  the  matter 
of  Furna  Chandra  Fat  {I.  L.  It  '21  Gnl.  1023)  (;5;.  M  The 
same  time  he  candidly  admits  that  the  judgment  in  tlie 
Biitrict  Juilye  of  Ki4iia  v.  llanunianuJa  (/.  L.  R.  '.V^  Mad 
1045  (F.  B.)  (4)^  and  other  recent  decisions  are  against  his 
contention. 

In  the  decision  of  the  Chief  Court  clause  (f)  of  section 
13  was  not;  directly  under  discussion  and  it  is  admitted  that 
this  decision  supports  the  contention  only  by  implication. 
It  appeals  to  me  that  the  natural  construction  of  section  14 
is  that  it  includes  clause  (/)  just  as  much  as  any  other 
clause  of  section  13.  But  the  matter  is,  in  my  opinion, 
concluded  by  the  judgment  of  the  Full  Bench  of  the  iJadras 
High  Court  referred  to  above.  In  that  judgment  the  learned 
Judges  point  out  thit  there  had  been  some  ground  for  the 
view,  now  urged  on  behalf  of  the  petitioner,  under  the  cor- 
responding sections  15  and  16  of  Act  XX  of  J  865,  as  the 
former  section  gave  a  power  of  suspension  or  dismissal  for 
"  fraudulent  or  other  grossly  improper  conduct  in  the  dia- 
"  charge  of  his  professional  duty  or  for  any  other  r>:ason- 
"  able  cause"  while  the  Subordinate  Jourt  was  only  empower- 
ed to  investigate  charges  of  "such  conduct  as  aforesaid" 
and  that,  accordingly,  it  was  held  in  In  the  matter  of  the 
petition  of  GhoJab  Khan  (7  B.  L.  R.  179)  (5),  that  cases 
which  did  not  come  under  "  fraudulent  or  other  grossly 
"  improper  conduct  in  the  exercise  of  profeesional  duty  but 
"  under  any  other  reasonable  cause "  were  not  covered  by 
section    16   of   that   Act.     Tne  learned   Judges    explain    ti.at, 


(1)  Piinled  as  31  P,  U'.  R.  1109    Cr.)  (Aimdok  Lam  v.  Croun). 

(2)  i\>iM)  l.  L.R.  15  Cal.   i^l:  14  1.  A.    151,    PV.)   (In  the  matter 

of  Srnitlickol  Kiuhnu'lian  . 
(;;)  (18i)7i  /    L.  li.  21   Cal.  102.i  (In  the  matUr  of  I'nrna  Chumira  Pal). 
'J;  (in 1 5;    /.    L.    K.   .■'.9   Mad.  lOi^i  {,F.  B.)  ^District  Judge,  Kistna  v 

Ilnnnmanulu). 
■'/))  (1871)  7  n.  L.  R.  179  {In  the  matter  ofGholab  Kfian). 
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following  this  decision,  Hill,  J ;  in  In  the  matter  of  Puma 
Chandra  Pal,  now  relied  ou  by  the  petitioner,  expressed  the 
opinion  that  the  word.s  in  section  l-:*;  "  taking  iustrnctions 
''except  as  aforesaid"  referred  to  clause  (u)  of  section  13 
and  that  the  words  *'  any  such  misconduct  as  aforesaid  "  re- 
ferred to  clause  (6)  and  that  a  Sub  'rdinate  Court  had  no 
power  to  take  action  in  cases  falling  within  clauses  (c),  (d), 
(c)  and  (/)  of  that  section.  They  also  point  out  that  this 
restrictive  construction  is  not  supported  by  the  judgment 
of  their  Lordships  of  the  Judicial  Committee  in  In  ihc  matter 
of  Southehal  Krishna  Tiao  also  relied  on  by  the  petitioner, 
and  to  which  Hill,  J.  referred,  as  in  that  case  no  question 
as  to  clause  (f)  of  section  13  arose  or  was  considered. 
After  referring  to  two  other  decisions  the  learned  Judges 
held  that  "  there  is  no  good  reason  why  charges  under 
"  these  clauses  should  not  be  investigrated  in  the  first  iastanoe 
•'  by  the  Subordinate  Court,  and  it  would  be  very  inconvenient 
"  if  they  could  not.  Their  introduction  into  section  13  of  the 
*•  Act  without   any    amendment  of   section  14   goes    rather   to 

**  show that  section   14  as  it  stood  was  deemed 

"  wide  enough  to  cover  them  "  It  is,  in  my  opinion,  unneces- 
sary to  refer  to  other  judgments  in  which  the  same  view 
was  held.  I  hold  therefore  that  the  District  Judge  was 
legally  competent   to  take   action  under  section  H  of  the  Act. 

For  the  petitioner  it  was  also  pointed  out  that  since  the 
institution  of  this  High  Court  the  petitioner  has  become  a 
Vakil  and  that,  under  the  Letters  Patent,  this  Court  alone 
has  the  power  to  initiate  proceedings  against  a  Vakil,  but, 
in  my  opinion,  this  fact  makes  no  difference.  The  charge 
against  the  petitioner  relates  to  his  conduct  as  a  pleader, 
and  prior  to  the  creation  of  this  High  Court  and  h'S  pre.sent 
status,  if  he  has  been  enrolled  as  a  Vakil  of  this  Court,  ia 
beside  the  point. 

Reference  is  also  made  to  the  word  '  charged "  in 
section  14  of  the  Act,  but  this  word  should,  in  this  section, 
6e  construed  as  meaning  is  ••  accused  "  or  that  an  allega- 
tion is  being  made  to  that  effect  and  this  is  indicated  in  the 
judgment  of  the  Chief  Court  relied  on  by  the  petitioner  on 
the  first  contention. 

[The  romainder  of  .the  order  is  not  required  for  the  pu.-poso  of  thi.s 
report— Ed.] 
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No  153. 

Befoi-c  Mr.  Justice  Be  van  Petman, 
KANSHI  RAM,    ETC.— (PLAiNiifcFs)-APPELLANTS, 

Versus 

TAGRA—(Depend4Nt) —RESPONDENT, 

Civil  Appeal  No.  50i  of  1919. 

Suit  to  enforce  the  terms  of  a  previous  decree — whether  competent — 
conditional  decree  explained^basis  of  new  suit  tchere  decree  was  con- 
ditional. 

lu  1910  the  present  plaintiffs  or  their  predecessors,  sued  for  recovery 
of  the  property  now  in  dispute  and  a  compromise  decree  was  passed  in 
their  favour  on  15th  March  1910,  to  the  effect  that  defendant  should 
remain  in  possession  for  3  years  ;  that  he  should  pay  four  annas  a  month 
to  the  plaintiffs  and  perform  service  ;  that  if  he  failed  to  do  so  plaintiffs 
would  be  entitled  to  take  possession  before  the  expiry  of  3  years,  other- 
wise plaintiffs  could  obtain  possession  by  execution  of  the  decree.  Ou 
•4th  March  1918  plaintiffs  instituted  the  present  suit.  In  their  plaint  they 
set  out  the  facts  of  the  compromise  and  decree  and  alleged  that  tbe  3  yeara 
had  expired  but  that  defendant  refused  to  vacate  and  had  not  paid  rent. 
They  prayed  for  arrears  of  rent  and  for  possession  stating  that  the  cause 
of  action  arose  on  the  15th  March  1913,  that  is  on  the  date  of  expiry  of 
the  3  years. 

Held,  that  the  decree  of  1910  was  nut  a  conditional  decree,  that  the 
plaintiffs'  only  remedy  was  to  take  out  execution  of  the  decree  and 
that  no  fresh  suit  to  enforce  its  terms  was  cjmpetent. 

93  P.  R.  1879  (F.  B.)  (l),  distinguished. 

Held  also,  that  evuu  if  the  decree  could  be  regarded  as  a  conditional 
one  the  plaiatiffs  could  sue  only  un  the  original  cause  of  action  and  not 
on  the  decree. 

93  1'.  R.  1879  {['\  B.)  (1),  57  P.  R.  1883  (2),  16  P.  R.  1893  (3)  and 
100  P.  R.  1909  (4).  referred  to. 

Second  Appeal  from  the  decree  of  P,  J.  Bast,  Esquire, 
District  Judge,   Ferozepore,  dated  the  20th  November  1918, 
D.  0.  Halli,  for  Appellants. 
Respondent,  iu  person. 
The  judgment  of  the  learned  Judge  was  as  follows  — 

Brvan  Petman,  J. —  LTie    facts  of  this   case  briefly  are  that 
in    1910   the   appellants,   or    their   predecessors,    instituted    a       '  V  ' 

Huit  for  the  reoovery   of   the    property   now  in   dispute  on  the 
allegation    that   in   1903   they    had  obtained   a  decree   condi- 

(1)  93  P.  R.  1879  (F.  B.)  {Ram  Singh  v.  Nodh  Singh). 

(2)  57  P.  R.  1883  {Dewa  Singh  v.  Harnam  Singh). 

(3>  J  6  PR.  1893  (Uafi::  Baha-ud-Din  v.  Mussanimat  Fatteh  Bibi), 
[i)  100  P.  R.  1909  {Shamir  v.  Ladha  Singh). 
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tional  on  the  payment  of  Ra.  30  which  sum  had  been  paid 
and  pos-*espiou  obtained,  but  forcible  possessiou  had  a;^aiu 
been  taken  bj  the  defendant.  This  suit  was  compromised 
on  the  following  terms  :— that  the  defendant  should  remain 
in  possession  for  three  years,  that  he  should  pay  four  annas  a 
mouth  to  the  plaintiffs  and  perform  service,  that,  if  he  failed 
to  pay  or  render  service,  the  plaintiffs  would  be  entitled  to  take 
possession  before  the  expiry  of  the  three  years,  otherwise  the 
plaintiffs  could  obtain  possession  by  execution  of  the  decree. 
A  decree  was  passed  on  the  15th  March  1910  in  accordmce  with 
the  compromise.  On  the  4th  March  1918  the  plaintiffs  insti- 
tuted the  suit  out  of  which  the  present  appeal  arises.  In  their 
plaint  the  plaintiffs  set  out  the  facts  of  the  co  npromise  and 
decx'ee  and  allege  that  the  three  years  had  expired,  but  tint  the 
defendants  refuse  to  vacate  and  have  not  paid  rent.  They  prayed 
for  arrears  of  rent  and  for  possession  btatiuoj  that  the  cause 
of  action  arose  on  the  loth  March  191:3,  that  is,  the  date  of 
the  expiry  of  the  three  years.  * 

The  Muusif  diamis'^ed  the  suit  on  the  ground  that  the  decre^J 
itself  provided  for  possession  being  taken  by  execution,  that 
the  decree  became  absolute  on  the  15th  March  l9l->,  that  the 
remedy  of  the  plaintiffs  had  been  by  execution  of  the  decree 
withiii  three  years  of  that  date  and  that  no  fresh  suit  would 
lie.  The  Lower  Appellate  Court  dismissed  thu  appeal  for  similar 
reasons  but  laying  emphasis  on  the  point  that,  as  the  decree 
expressly  provided  that  possesssou  was  to  be  obtained  by  execu- 
tion, that  was  the  only  CDurse  open. 

For  the  appellants  it  is  ar^^ued  that  the  plaintiffs  had 
the  right  to  sue  ou  the  determination  of  the  tenancy  whether 
the  same  be  I'egarded  as  created  by  the  decree  or  by  agree* 
ment,  that  the  provisions  in  the  compromise  and  decree  relat- 
ing to  the  recovery  of  possession  by  execution  was  merely 
explanatory  and  so  as  to  make  it  very  clear  thnt  another 
suit  would  not  be  necessary,  that  the  decije  was  a  condi- 
tional one,  that  both  the  lower  Courts  had  misapplied  the 
judgment  in  10  P.  R.  189.3  (I)  and  that  the  uppellants  had  a 
fresh  caupe  of  action  on  the  torraiuatiou  of  the  tenancy  ou 
the  15th  March  191.5  In  support  of  those  arguments  re- 
liance is  placed  on  93  l\  R.  IS79  (P.  U.)  (J^  and  100  P.  U. 
1909  (.;). 


(l)  10/'.  ft    \HOZ{llafu-Ualia-ud-Dhiv.iltissa>i>'mt.  Fattch  Dihi), 
(2;  03  I'    li.  W2  U''.  B.)  {Ram  Singh  v.  f'ci/i   Huufi). 
{5}  100  P.  R.  19U9  {Shamir  v.  Ladha  Singh). 
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In   my  opiuiou  this   appeal  cannot  succeed.     It    is   clear 
that    the  suit   was  based   on    the   decree  of    1910  and  not  on 
the   original   cau'^e   of   acti<in,   no   other   cause    of  action    was 
alleged.     The    decree  of  1910  is  not  a  conditional   one.     It   was 
absolute   from  the   date   of   the  decree   and  not  from  the   15th 
March  19]  3,  as  held  by  the  lower  Courts      The  decisions   relied 
on  for  the  appellants   do   not   help   them  and,  on    the  contrary, 
are  against   tlieui.     The   lea  ling    case  on    the  point  is  the   Full 
Bench  decision.  93  P.    R.    1879   (1),   which  has   been   referred 
to  and  followed  by  the    Chief   Court   in    more  I'ecent  decisions. 
The    matter  is  there    fully    explained   and   dealt  with.     In   my 
opinion,  a   conditional  decrde    is    one   iu     which    it    is   provided 
that  the   decree-holder   will  be    entitled  to   the    relief    granted 
only  on  the   condition'  of   his  doing   something      The    simplest 
example    of  such   a    decree   is   one  granting  possession   of  pro- 
perty on    piyment  of   a  ceitain   sum    of    money.     In    93  P.  it* 
1879  (1)   it  was  held  that  a  conditional  decree  which  is  silent  as 
to  the    cuusequeuces    of  au    oniisbiou    to  satisfy    the    condition 
leaves  it  iu  the  upti  )n   of  tlio     decree-holder    to   fultil    the  con- 
dition ;  that  if   he    does    so    he    may   take    the    benefit    of    the 
decree   and  that  if  he  omits    to  do   so,   he    shall  not    have    the 
benefit   of  it,  but   at   the   same  time  shall  not   be    prejudiced 
by  the   omission,    and    that,    therefore,  he   was    competent   to 
institute  a  fresh  suit. 

In  the  present  case,  possession  was  deferred  and,  in  the 
meantime,  rent  was  to  be  paid  and  services  rendered.  This 
does  not  render  the  decree  a  conditional  one.  Even  if,  for 
the  sake  of  argument,  the  decree  be  regarded  as  conditional, 
tha  plaintiffs  can  sue  only  on  the  original  cause  of  action 
and  not  on  the  decree  (93  P.  ID.  1S79  (I),  57  P.  B.  18S3  (2), 
16  P.  R.  IS93  (3)  and  10 J  P.  R.  1909)  and  this  has  not 
been  done. 

Finally,  it  is  urged  that  the  area  sued  for  now  exceeds 
the  area  which  formed  the  subject  of  the  decree  of  1910, 
that  such  excess  was  not  governed  by  the  decree  of  1910, 
and  the  Lower  Appellate  Court  should  have  allowed  the 
appellants  to  amend  their  plaint.  In  my  opiuiou,  the  Lower 
Appellate  Court  acted  rightly  in  refusing  the  application 
at  that  stage,  nor,  as  pointed  out  by  him,  could  such  amend- 
ment   avail,     as    the    suit  was    based   on   the   previous   decree 

(1)  93  P.  R.  1879  (F.  B  )  {Ram  Singh  v.  Nodk  Singh). 

(2)  57  P.  R.  1883  {Dewa  Singh  v.  Uarnam  Singh), 
i3j  16   P.  R.  16^'6  [HafizBuhaud-Dviv.  Mus^ammal  FuiLeh  Bibi).. 
(ij  luO  P.  R.  1909  (Shamir  v.  Ladha  Singh). 
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and  no   facts     were   alleged  with  respect  to  the  excess  area 
on  which  a  decree  ooald   be  given. 

I  hold  that  the  suit  is  barred.  The  remedy  of  the  plain- 
tiffs was  by  execution  of  tlie  decree  obtained  by  them.  I 
therefore   dismiss  the  appeal  witli   costs  throughout. 

Appeal  dismissed. 


No.  154. 

Bef<yt'e  Mr.  Justice  Bevan  Petman. 

DIWAN  CHAND—CJudgmest-debtoe)— APPELLANT, 

Versus 

BEDHA  RAM-DEVI  DIAL— (Uecbee-uoldek)— 

RESPONDENT. 

Civil  Appeal  No.  1623  of  1918- 

Clcil  Procedure  Code,  Act  V  of  1906,  order  21,  rule  ol —dismissal  of 
application  for  excciUion  for  default— effect  of,  on  att-ichment  of  property 
— whether  subsequent  application  for  execution  is  competent  where  attached 
property  has  disappeared, 

Ueld,  that  where  any  property  has  becu  attached  la  execution  of  a 
decree  and  the  Court  is  uoable  to  proceed  with  the  application  for  executiou 
owing  to  the  decree-holder's  default  it  should  either  dismiss  the  application 
or  adjourn  it  and  upon  such  dismissal  the  attachment  will  cease,  even  if 
the  Court  intended  it  to  continue,  vide  order  21,  rule  57  of  the  Code  of  Civil 
Procedure,  1908. 

The  diflterence  between  the  pruvjsious  uf  the  old  Code  of  lbb2  aud  the 
present  Code  in  this  respect,  pointed  out. 

7.  L.  R.  38  Cal.  182  (I :,  and  I.  L.  R.  15  All.  bl,  per  Edge,  C.  J.  (2)  aui 
NVoodrolIe  and  Ameer  Ali'a  Commentary  on  the  Code,  2nd  Edition,  p.  9G0, 
referred  to. 

Ileld  also,  that  where  certain  property  of  the  judgment- debtor  had 
been  attached  and  made  over  to  a  sa/^iirJcvr  and  the  attachment  was  sub- 
sequently removed  by  the  Court  and  the  Court  finds  as  a  fact  that  the  properly 
attached  had  •ither  been  left  with  the  judgment-debtor  or  that  he  sub- 
sequently obtained  possession  of  it,  or  that  the  judgraentdobtor  had  been 
in  collusion  with  the  sapurdar  and  that  he  was  a  party  to  the  disappearance 
of  the  said  property,  there  is  no  bar  against  the  decree-holder  Bubsoquontly 
oiocuting  his  decree  against  the  person  or  property  of  the  judgment- 
dobtor. 

21  P.  fi.  1899  (3),  referred  to. 

(1)  (1911)  I.  L.  R.  38  Cal.  482  (Namuna  Bibi  v.  Rosha  Miah). 

(2)  (1893)  I.  L.  R.  15  All.  Si  (Dhonkal  Singh  v.  Phakhar  Singh). 

(3)  21  P.  R.  1899  (fl/wno  Mai  v,  Ganpat  Rat). 
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Miscellaneous  Second  Appeal  from  the  order  of  Diwan  Som  Nath, 
Senior  Sxihordinate  Judge,  Lyallpur,  dated  tJie  \Sth  Feb- 
ruary  191S. 

Ram  Chand,  for  Appellant. 
Mukand  Lai,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
Bevan    Petman,    J. — The   respondent,    the   decree-holder,  *' 

obtained  a  decree  against  the  appellant,  the  judgment-debtor, 
and  in  execution  of  the  decree  he  attached  certain  pi'operty  of 
the  latter  and  the  same  was  made  over  to  a  sajmrdar,  or  care- 
taker, who  gave  the   usual  receipt  and   undertaking.     It   is  a 
very   common   practice   in  puch   cases   for  the   goods   seized  to 
remain  in  the  possession  of   the   judgment  debtor.     Certain   at- 
tempts at  sale  proving  abortive,  the  bailiff  reported  on  the  1st 
May  1916  that  the  care  taker  had  left  the  town  and  that  the 
goods  were  in  the  possession  of  the  judgment  debtor  who  was 
responsible   for  the   failures      The  judgment-debtor,    however, 
presented  a  written  statement  in  Court  denying   that   he    was 
in  possession  and  suggesting  collusion  between  the  decree-holder 
and  the  care-taker  and  the  execution  proceedings  were  consigned 
to  the  record-room  on  the  7th  June   1916  owing  to  the  non- 
attendance  of  the  parties.     A  year  later   the  decree-holder  made 
a  fresh  application  for  execution  of  the  decree.     On   the   27th 
July   1917,   owing  to  the  absence  of  the  decree-holder,  a  specific 
order   was   recorded   that   the  goods   were    released,    and    the 
appUcation  was  again   consigned  to  the  record-room.     In  each 
of  the  orders  the  Munsif  uses  the  word    "  dakhil  daftar."     In 
November  1917  the  decree  holder  applied  for  execution  of  the 
decree   by   the   arrest   of   the   judgment-debtor.      The   Munsif 
wrote  a  very  confused  order    but  he  issued  a  warrant  for  the 
arrest  of  the  judgment-debtor  on  the  ground  that  the  property 
had  been  released.     On  appeal  the  Lower  Appellate   Court  held 
that   no   attachment   subsisted   after  the   first   application   for 
execution  had  been  dismissed  in  default,  that  21  P.  K.  1899  (l), 
relied  on  by  the  judgment-debtor,    was   inapplicable,    inasmuch 
as   the  property  had  not   been    released  in  that  case,  and  that 
the  judgment-debtor  had  his  remedy  against  the  cai-e-taker  and 
he,  therefore,  dismissed  the  appeal.     The  care  taker  is  alleged 
to  be  a  man  of  straw  and  to  have  disappeared. 

The  judgment-debtor  appeals  to  this  Court  and  on  his  behalf 
it  is  argued  that  the  report  of  the  bailiff  is  not  evidence,  that 


(1)  21  P.  R.  1899  {Bhana  Malv.  Ganpat  Rai). 
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there  is  no  evidence  on  the  record  to  show  that  the  goods  re- 
mained in  his  possession,  that  the  mere  disnussal  of  the  appli- 
cations for  execution  and  the  specific  order  of  release  did  not 
in  fact  release  them,  that  nothing  was  done  to  give  effect  to  the 
order  of  release,  that  judgment-tlebtor  never  recovered  the  goods, 
that  they  must  be  regarded  as  still  actually  seized  and  in  the 
possession  of  the  care-taker  and  that  the  principles  ennunciated 
in  21  P.R.  1899  (1),  were  applicable  to  the  case.  No  other 
authorities  have  been  referred  to. 

It  is  convenient  to  give  the  following  extract  from  tho 
judgment  relied  on  which  is  of  a  Divi.si«,ni  Bench  of  tlie  Chief 
Court  "in  Chitty's  Archbold's  Practice  of  the  Q  D.  Division, 
"Edition  14,  Chapter  LXXV,  \(\  and  17  (page  8fi9)  authorities 
"  are  cited  for  the  following  rules  as  soon  as  the  Sheriff  seizes 
"  the  debtor's  goods  under  the  writ  he  is  thereby  absolutely 
"  discharged  to  the  extent  of  the  levy,  whether  the  sheriff  sell 
"  the  goods  or  return  the  writ  or  not,  or  though  they  afterwards 
"  be  rescued  from  him ;  and  the  debtor  may  plead  this  to 
"an  action  on  the  judgment,  or,  if  another  writ  be  sued  out 
"  against  hiui  for  the  same  debt,  he  may  be  relieved  upon  motion. 
"  The  sheriff  is  liable  to  the  execution  creditor  for  the  aniouut 
"of  the  levy.  Applying  these  rules  our  answer  to  the  second 
"  question  is  that  the  decree-holder  cannot  further  execute  his 
"  decree  against  the  person  or  property  of  the  judgment-debtor, 
"  other  than  that  attached  and  made  over  to  the  care-taker 
"unless  it  be  proved  that  the  judgment-debtor  was  a  party 
"to  the  disappearance  of  the  property  attached." 

On  behalf  of  the  respondent  it  is  contended  that  the  goods 
were  released,  that  thereafter  the  decree- holder  could  not  demand 
their  sale  or  otherwise  put  forward  any  right  or  claim  in 
respect  of  them  without  fresh  execution  and  attachment,  that, 
till  he  flid  so,  he  was  in  no  way  concerned  with  the  goods,  that, 
on  the  contrary,  the  goods  having  been  releasefl  the  care  takci- 
was  no  longer  entitled  to  possession  of  them  and  was  relieved 
of  all  obligation  except  to  return  them  to  the  judgment-debtor 
if  they  were  not  in  the  latter's  possession  already,  that  tho 
goo<ls  were  no  longer  attached  and  were  at  tho  disposal  of  tho 
judgment-debtor  who  alone  had  any  rights  in  respect  of  them 
and  that  therefore,  the  judgment  in  'Jl  ]\  R.  1899(1)  was 
inapplicable  and  that  the  decree-liolder  wtis  entitled  to  take 
out  fresh  execution,  but  no  authorities  have  been  roferre<l  to. 
It  was   also  stat^^d   that  the    rules  of  English  Law  adopted  and 


(1)  21  P.  B.  1899  {fihana  Mai  v.  Ganpat  Rai), 
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folluwed  in  21  P.  -ff.  1899  (l)  were  not  applicable  to  India  but, 
hero  again,  no  reasons  or  authorities  were  gi\eu  for  this  conten- 
tion. 

The  Civil  Procedure  Code  of  1882  did  not  provide  for  cases 
where  the  application  for  execution  could  not  proceed  for  default 
of  the  decree-holder  and  a  practice  arose  of  'striking  off,"  or 
shelving,  the  application.  Such  a  practice  was  not  justified  by 
that  Code  and  the  proper  order  was  one  either  granting  or 
dismissing  the  application  in  whole  or  in  part.  The  effect  of 
"  striking  oif  "  was  discussed  in  numerous  cases  and  it  was 
held  that  no  general  rule  was  appUcable,  that  the  attachment 
was  not  necessarily  put  to  an  end  and  that  the  effect  would 
depend  on  the  circumstances  of  the  case.  A  full  discussion  of 
this  subject  is  to  be  found  in  "Woodroffe  and  Ameer  AU's 
Commentary  on  the  Code?  2nd  edition,  page  960.  The  defect 
in  the  old  Code  was  pointed  out  by  Edge,  C.  J.  in  Dhonkal 
^iliujk  V.  Phaklmr  Siiifjh  {I.  L.  R.  XY  All.  84)  ('-i)  and  in  the 
present  Code  the  situation  is  dealt  with  by  order  XXI,  rule  57, 
which  provides  that  \vhere  any  property  has  been  attached 
in  execution  of  a  decree,  but,  by  reason  of  the  decree- 
holder's  default,  the  Court  is  unable  to  proceed,  it  shall 
either  dismiss  the  application,  or  adjourn  it  and  that, 
upon  such  dismissal,  the  attachment  shall  cease.  The  present 
rule,  however,  does  not  indicate  whether  a  dismissal  for  default 
can  be  set  aside  and  whether,  if  not  aside,  a  fresh  appli- 
cation for  execution  is,  or  is  not  barred.  In  Namunoj  Bibi  v. 
AWict  Miuh  (/.  L.  R.  XXXVIII  Cal.  182,  {^)  it  was  held 
that  on  the  dismissal  of  an  application  under  this  rule  the 
attachment  ceases  even  if  the  Judge  intended  to  continue  it. 

Coming  to  the  facts  of  the  present  case,  it  is  clear  that  the 
Muusif  was  not  justified  in  '  striking  off "  the  application  for 
execution  on  the  7th  June  1910.  He  did  not  dismiss  it  ad 
assumed  in  arguments  in  this  Court.  In  accordance  with  order 
XXI,  rule  57  he  should  either  have  dismissed  it  or  adjourned  it. 
He  was  not  legally  competent  to  do  anything  else  The  intentions 
of  the  Munsif  cannot  be  considered.  In  my  opinion,  therefore,  it 
must  be  held  that  the  application  was  not  dismissed  and  that 
the  attachment  continued  to  subsist.  The  order  of  the  Munsif, 
dated  the  27th  July  1917,  is  similar  except  that  he  specifically 
released   the  i^roperty.     I    think    the   order  of  release  must  be 


(1)  21  P.  li.  1899  {Bhana  Mai  v.  Ganpat  Rai). 

(2)  (lHd'6)  I.  L.  H.  15  AIL  84  (Dhonkal  Simjli  v.Phakhar  Singh). 

(3)  (I'Jll)  /.  L.  R.  38  Cal,  482  {Nainuna  Bibi  v.  Rosha  Miah). 
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regarded  as  one  involving  and  implying  the  dismissal  of  the  ap- 
jjlicutiou,  and  that  the  applica.tiou  should  be  held  as  having  been 
dismissed  and,  to  this  extent,  I  am  prei>ared  to  follow  the 
conclusions  to  be  gathered  by  the  decisions  of  the  Courts  under 
the  old  Code  when  dealing  with  applications  which  had  been 
"  struck  off." 

The  result  of  this  finding  is  that  the  attachment  ceased 
oil  the  27th  July  1917.  Thereafter  the  goods  were  at  the 
disposed  of  the  judgment-debtor.  "Whether  the  goods  had  been 
all  along  in  his  possession  or  not,  it  is  not  denied  that  he  took 
no  steps  whatever  to  recover  them.  It  is  incretlible  that  if 
he  had  not  been  in  possession  of  the  attached  property,  or  w;is 
not  in  collusion  with  the  care-taker,  he  would  not  have  taken 
very  prompt  steps  to  recover  it.  I  hold,  without  taking  the 
report  of  the  bailiff  into  consideration,  that  the  property  attached 
had  either  been  left  in  the  possession  of  the  judgment  debtor, 
or  that  he  subsequently  obtained  possession  of  it,  or  that  the 
judgment  debtor  has  been  in  collusion  with  the  caretaker  and 
that  he  was  a  party  to  the  disappearance  of  the  said  pro|>erty. 
This  last  finding  brings  the  case  within  ill  P.  li.  1 1^1)9  (l). 

I  therefore  dismiss  the  appeal  with  costs. 

JpjHjal  dismissed. 


No.  155 

B'furc  Hon.  Mr.  Justice  ScoH-Smitltand  lion. 

Mr.  Justice  Dtimlas. 

SRI  RAM— (Defendant)— APPELLANT, 

VersiLS 
SORABJI—(Pl.\ist[Ff)— RESPONDENT. 
Civil  Appeal  No.  818  of  1917. 

Cicil  Procedure  Code,  Act  V  of  1908,  schedule  II,  clause  17— filiihj 
a(jrccnieiU  to  refer  '.o  arbitration  ~v:hcre  one  of  the  arbitratjrs  njiaed  therein 
fui$  declined  to  act— and  where  the  award  has  not  been  made  icUhin  the 
time  fixed  in  the  agreement. 

Hell,  that  under  clause  17  of  the  Secoid  Schedule  of  the  Code  of 
Civil  Procedure  aiagreemeat  to  refer  to  arbitration  may  be  lilod  ia  Court 
notwiihstanding  that  one  of  the  arb'.tralors  named  therein  has  declined  to 
act,  if  the  agreement  makes  provision  for  another  arbitrator  U-iiij;  aiipointed 
in  place  of  o;.e  declining  to  act. 


(1;  21  P.  R,  1899  {Bhana  Mai  \\  Ganpal  Kai). 
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71  P.  R.  1918  (1),  and  i  Indian  Cases  911  (2),  distinguished. 

Held  also,  that  the  mere  fact  that  the  award  was  not  given  within  a 
month  of  the  arbitrators  entering  upon  their  duties  as  provided  in  the 
agreeme-t  would  not  be  a  sufficient  ground  for  refusing  to  file  the  agreement 
in  Court  especially  in  view  of  the  provision  in  the  agreement  that  the  period 
could  be  extended  and  the  fact  that  the  arbitrators  had  spent  their  time 
with  the  consent  of  both  parties  in  trying  to  arrange  a  compromise  and  had 
not  therefore  really  entered  upon  the  reference. 

Miscellaneous  First  Appeal  from  the  order  of  Lola  Jaswant  Iiai, 
Senior   Suhordinate  Jitdge,  Lahore,  dated  the  1st  March  1917. 

Moti  Sagar,  for  Appellant. 

Shamir  Chand,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J.— This  is  an  appeal  from  an  order  of  the  '^'"'^  ^^^-^  ^*'^'^* 
Senior  Subordinate  Judge  of  Lahore  under  clause  (17)  Sche- 
dule 2,  Civil  Procedure  Code,  directing  that  an  agreement  to 
refer  to  arbitrators  be  filed  in  Court.  The  agreement  is  printed 
at  pages  o  to  6  of  the  paper  book.  Rai  Moti  Sagar  on  behalf 
of  the  defendant-appellant  has  raised  four  points  in  arguing 
the  appeal. 

(1)  That  one  of  the  arbitrators  Lala  Mul  Chand  named 
in  the  agreement  having  declined  to  act,  the  agreement  cannot 
be  made  a  tule  of  Court. 

(2)  That  the  award  was  to  be  given  within  a  month 
of  the  arbitrators  entering  upon  the  reference  (clause  G  (//) 
(h)  of  the  agreement)  and  that  as  it  was  not  filed  within 
that  time,  the  agreement  has  become  inoperative. 

('?>)  That  plaintiff-respondent  has  not  carriod  out  the  sti- 
pulation entered  in  clause  (3)  of  the  agreement  and  therefore 
is  not  entitled  to  ask  that  it  should  be  filed  in  Coui't. 

(4)  That  the  letters  of  the  12th  and  13th  June  (pages  811 
of  the  paper  book)  should  in  any  case  be  filed  along  with  the 
agreement. 

In  support  of  th»  first  point  counsel  relies  upon  71  PR. 
1918  (1)  which  followed  the  case  reported  as  XLII I  0.,  page 
9ll  (i).  It  was  held  there  that  an  agreement  to  refer  the 
matter  in  dispute  to  several  specified  arbitrators  becomes  in- 
capable of  perform  imij  when  one  of  those  arbitrators  dies, 
and  if  such  death  takes  place  before  an  application  is  made 
under  clause  17,  ScheJ  ile  2  of  the  Code  of  Civil  Procedure, 
this  is  .sufHcient  reason  for  refusing  to  file  the   agreement  in 


(1)  71  P.  R.  1918  (Mohan  Lai  v.  Damodar  Das). 

(2)  (1917)  12  Indian  Cases  911  {Ma  Ban  v.  Mnung  PcLan). 
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Court   and  the   Court   conld  not  make  an  order  of  reference 
under  subclause  (4)  of  the  said   clause.     In  the  pT-esent  case, 
however,  there  is  a   distinci;  provision  (see  clause  6    (//)   {b) 
of  the  agreement)  that  in  case  of  disability,   resignation    or 
death    of  any   arbitrator,  the  party   which  had  selected  such 
arbitrator    would  be    competent  to    appoint    another  in    such 
ftibitrator's  place.     It   is  stated  in  the  present  case  that  one 
Ram  Richhpal  has  been  appointed  as  arbitrator  in  the    place 
of  Mul  Cliand,  but   whether  this  be  so  or  not,  it  is  clear  that 
some  one    can  be  appointed  in  Lala  Mul  Chand's  place  and 
therefore  it    cannot  be  said   tliat  the   agreement  to  refer  the 
dispute  to  certain  arbitrators  has  become  void  nnd  of  no  effect. 
No  doubt,  if  the  agreement  was  to  refer  to  certain  specified 
arbitrators,  one  of  whom  died  or  resigned,  and  there  was  no 
provision  for  appointing  any  one    in  his  place,  then  the  agree- 
ment  would    become   void    and   the   decision   reported   '\s    71 
P.  R.  1918  would  be  in    point.     Under  the  circumstances  of 
the  present    case,  however,  we   hold   that  the  agreement  has 
not   become   void  by   reason   of   the  resignation    of   Lala  'Mul 
Chand. 

With  regard  to  the  second  point,  it  was  nodoabt  pr.)vided 
that     the    ai-bitrators   should  make   their   awards   in    writing 
within    one  month  after  entering  upon  the  reference   or  after 
having  been   called  upon  to  act  by  notice  in   writing  by  any 
party    to  the    sub-nission  or  on    or   before    any   later  day    to 
which  the  peiiod   for  mxking  the  awards  had  been   enlarged. 
Now  it  does  not  appear  to  us  that  any  notice  in  writing   was 
given  within  the  meaning  of  clause  6   (//)   {}>)   of  the  agroe- 
ment.     Attempts  were  made   to  get  the  arbitrators   together 
and  they   were   got  together  in   Lahore   towards   the  end   of 
October  191.5,    but  there  is  evidence  on   the  record   to  sho»v 
that  they  never  entered  upon  the  reference  within   the   mean- 
ing of   the  agreement.     Lala  Mul  Chand  (page  .30  of  the  paper 
book)  says:  "I  did  not  begin  ai-bitration   proceedings."   Again 
at  page  32,  line  23,  Rai  Bahadur  Lala   jNarsiug  Das,  one  of  the 
arbitrators,  states  :    "  We   did  not    begin  the   proceedings  for 
"  which   we    were  appointed    arbitrators,    hut    we    made    new 
*'  proposals  to  bring  about  a  comprorai.se  "      At  lino  3.3  of  the 
same  page  he  says  :  "  The  patties  did  not  press  for   the  begin- 
"  ning  of  proceedings  for  award  on  the  original  agreement  and 
"  they  were  pleased    with  the  new] proposals."    The  third  arbi- 
trator Nusnerwanji  Jama-sji's  statement  will  be  found   at  pnges 
36    et  sot]-     In  his  answer  to  (question  No.  )2  of  the  interrog^- 
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tories  (page  89)  he  no  doubt  says  ;  "  We  entered  upon  the 
"  reference  in  about  end  of  October  1915  ";  but  on  page  41  in 
answer  to  question  No.  25  he  states :  "We  were  working  as 
"  mediators  and  not  as  arbitrators.  We  were  doing  our  best 
*'  to  bring  about  settlement  with  the  consent  of  both  parties." 
From  the  above  it  is  quite  clear  that  the  arbitrators  never 
entered  upon  the  reference  but  merely  tried  to  make  the 
parties  agree  to  some  terms  proposed  by  them.  In  any  case 
we  think  that  the  mere  fact  that  the  award  was  not  given 
within  a  month  of  the  atbitrators  entering  upon  their  duties 
would  not  be  a  sufficient  ground  for  refusing  to  file  the  agree* 
ment  in  Court  especially  in  view  of  the  provision  in  the  agree- 
ment that  the  period  within  which  the  awards  might  be  made 
could  be  extended. 

With  reference  to  the  third  point  the  plaintiff  has  not 
supplied  fts.  40,OJO  worth  of  wines  and  l-quors  as  stipulated 
in  clause  (3)  of  the  agreement.  We  do  not  consider  that  this 
would  be  any  reason  for  not  filing  the  award.  The  duty  of 
the  arbitrators  in  respect  to  wines  and  liquors  supplied  was 
that  in  case  of  a  dispute  as  to  their  value  they  were  to  make 
an  award  on  the  point.  Some  Rs.  25,000  worth  of  wines  and 
liquors  are  said  to  have  been  supplied  and  the  arbitrators  can 
make  an  award  as  to  the  value  of  these. 

As  to  the  fourth  point  we  consider  that  there  was  no 
necessity  to  file  the  letters  in  question  in  Court.  These  letters 
contained  proposals  prior  to  the  agreement  which  was  based 
upon  and  superseded  them.  The  last  clause  of  the  agreement 
is  that  the  points  not  expressly  herein  or  hereinafter  referred 
in  writing  to  arbiti ati  m  by  both  parties  shall  not  be  adjudicat- 
ed upon  by  the  arbitrators  or  the  umpire.  This  shows  that 
the  agreement  is  conclusive  and  supersedes  all  previous  agree- 
ments. 

We  are  therefore  of  opioion  that  there  is  no  force  in  Mr. 
Moti  Sagar's  contentions  and  that  the  lower  Court's  order  filing 
the  agreement  in  Court  is  correct.  The  appeal  fails  and  is 
dismissed  with  costs. 


Aj^eal  dismiesed. 
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No.  156. 

Before  Mr.  Justice  Scott- Smith  and  Mr.  Justice 
Martineau. 
KHAZAN  SINGH— (Plaixtiff)— APPELLANT, 

Versus 

SUHEL  SINGH   AND  OTHERS— (Dkkkndants)— 
RESPONDENTS. 

Civil  Appeal  No.  1561  of  1915. 

Custom— aliennlion  — necessity— ichether  male  alienor  can  anticipate  his 
needs. 

Held,  that  the  position  of  a  male  proprietor  is  not  different  to  that  of  a 
widow  in  respect  of  not  being  able  to  an  icipate  necessities. 
07  P.  R  1884  (1)  and  11  P.  R.  1885  (2),  referred  to. 

Second  Appeal  from  the  decree  of  L.  II.  Leslie  Jnhes,  Esquire, 
Additional  District  Judge,  Lahore,  dated  the  i9th  Febrnanj  1915. 

Fazl-i-Hussain,  for  Appellant. 

Ki.shen  Cband,  for  Respondent-s. 

The  judgment  of  the  Court  was  delivered  by  — 

7//t  May  1919.  Martineau,  J.— On  the  25tli  August  1902  PhuU  Singh  sold 

107  Icanals  4  marlas of  land  to  respondents  Nos.  1—5  for  R3.  2,6S0, 
which  included  Rs.  1,760,  due  to  mortgagee^',  items  of  Rs.  ."W 
and  Rs.  90,  and  an  item  of  Rs.  8J0  for  which  the  vendees 
executed  a  bond  Phula  Singh  died  in  1907  leaving  a  widow, 
who  is  respondent  No.  0.  The  plaintiff,  a  collateral  of  Phula 
Singh,  sues  to  contest  the  validity  of  the  sale,  and  the  suit  ha^ 
been  dismissed,  tlie  Courts  below  concurring  in  the  finding  that 
the  sale  was  for  necessity.  Tlie  plaintiff  has  filed  a  second 
appeal  in  this  Court,  contesting  the  necessity  for  the  item  of 
Rs.  800  for  which  the  vendees  gave  a  bond- 

From  the  endorsements  on  the  bond  it  appeira  that  the 
vendees  paid  Rs.  806  to  Phula  Singh  in  eleven  inatalraents  dur- 
ing a  period  of  four  years  beginning  in  190:^.  It  has  also  been 
found  that  they  paid  an  additional  sum  of  Rs.  7.'3  to  Phnia 
Singh's  widow  in  19l:{.  Tlie  learned  Additional  .ludge  holds 
that  necessity  has  been  made  out  as  Phula  Singh,  having  no 
land  left  on  which  he  could  live  (all  except  6  knnnls  being 
under  mottgage),  did  what  was  tantamount  to  purchasing  for 
him.self  an  annuity  and)was  wise  in  so  doing. 


(1)  67  P.  R.  1884  (Gurdit  Singh  v.  Mchr  Singh). 

(2)  11  P.  R.  1885  [Nihal  Singh  v.  ilussammat  Rajon). 
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The  bond  is.liowever,  not  an  icstalmeit  bond,  but  lecites 
that  the  money  is  to  be  paid  to  Phula  Singh  in  three  years. 
AVe  do  not  think  that  by  obtaining  such  a  bond  from  the 
vendees  Phula  Singh  cm  he  said  to  have  baen  purchasing  an 
annuity.  The  reason  for  the  Rs.  800  not  being  paid  at  the 
time  of  the  sale  may  be  that  the  vendees  had  not  got  the 
money. 

It  is  not  shown  that  Phula  Singh  was  under  the  necessity 
of  x-aising  the  sum  of  Rs.  800  from  the  vendees  Not  only  had 
he  6  kanals  free  from  mortgage,  but  he  was  cultivating  the 
mof'tg^ged  land  as  a  tenant  under  the  mortgagees,  and  there 
is  no  reason  why  he  should  not  have  been  able  to  maintain 
himself  and  his  wife  by  his  labour. 

Further,  we  are  of  opinion  that  Pliuli  Singh  was  not 
entitled  to  anticipate  his  need-*.  A  widow  cannot  do  so,  as  has 
been  held  in  G7  P  li.  1884  (1),  and  U  P.  E.  1885  (2), and 
the  position  of  a  male  proprietor  does  not  appear  to  be  different 
from  that  of  a  widow  in  this  respect. 

We  hold  that  no  necessity  has  been  proved  for  the  item 
of  Rs.  8u0  which  must  therefore  be  disallowed.  We  accept  the 
appeal  and  pass  a  decree  declaring  tliat  the  sale  of  lU7  kanah 
4  viaiias  eifected  by  Phula  S'ngli  on  the  -oth  August  1902 
shall  nit  affect  the  appellint's  reversionary  rights,  but  that 
respondents  Nos  1—5  will  have  a  charge  on  the  land  to  the 
extent  of  Rs.  1,8S0  which  the  appellant  will  have  to  pay  before 
he  can  obtain  possession  on  the  death  or  re- marriage  of  Phula 
Singh's  widow.  Respondents  Nos.  1 — 5  will  pay  the  appellant's 
costs  in  this  Court.     The    parties  will  bear  their  own  costs  iu 

the  Lower  Courts, 

Appeal  accepted. 

No.  157. 

Before  Mr.  Justice  Broadiuay  and  Mr.  Justice 

Abdul  llaoof. 
LABHU  RAM  AND  0THKRS-(DefenuanT3)  — 
APPELLANTS, 

Versus 

BHAG  MAL  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS 

Civil  Appeal  No.  2406  of  19 J 8. 

duardians  and  Wards  Act,  VIII  of  1890,  sections  20,  27  and  33— duly  of 
(juardian  in  dealing  with  his  ward's  money — investment. 

{!)  07  1'.  K.  ]88i  {Gurdit  Singh  v.  Mchr  Singh). 
.^^.     {2}  11  P.  li.  1885  {Mhal  Singh  v.MussammalRajon). 
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Held,  that  a  guardiaa  stands  in  a  fiduciary  relation  to  liis  ward  and  is 
not  allowed  to  make  any  pi-oJit  out  of  his  oflBce  ;  and  he  is  bound  to  deal 
with  the  property  of  his  ward  as  carefully  as  a  man  of  ordinary  prudence 
vide  sections  20  and  27  of  the  Guardians  and  Wards  Act.  The  provisions 
of  the  Indian  Trustees  Act  though  not  strictly  applicable  can  be  used  as  a 
guide. 

Held,  consequently,  that  if  the  ward  can  prove  that  moneys  belonging 
to  him  had  been  used  by  the  guardian  in  his  business,  the  latter  would  be 
bound  to  account  for  the  profits  he  had  made  out  of  the  use  of  that  money  or 
could  liave  made  but  for  his  gross  or  wilful  default. 

Held  also,  that  every  plain  neglect  of  duty  by  a  guardian  amounts  to  a 
breach  of  trust  and  he  must  compensate  his  ward  for  any  loss  occasioned 
thereby. 

12  Cal.  W.  iV.  -181  (1)  and  Trcveli/ans  Laic  relating  to  Minors,  -ith  edition, 
page  180,  referred  to. 

Prima  facie,  it  is  the  duty  of  a  guardian  to  invest  moneys  belonging  to 
his  ward  and  section  33  of  the  Act  provides  means  by  wliich  a  guardiaa  may 
obtain  the  assistance  of  the  Court  in  his  Jealings  with  his  wards  funds. 

Second  Appeal  from  the  order  of  Khan  Bahadur  Khtvaja  Tasadduq 
Uussain,  District  Jiuhje,  Ludhiana,  dated  the  2Gth  June  IJIS. 

Tek  Chaud,  for  Appellants. 

iSheo  Narain,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by  — 

7th  May  1919.  Buoadway,  J. — The  facts  of  the  case  giving'  rise  to   thia 

appeal  are  briefly  as  follows  : — 

Labhu  Ram  was  appointed  guardian  of  the  property  of 
his  minor  cousins  lihag  Mai  and  Dhaua  Mai  on  the  oth  of 
January  i*Jll  and  proceeded  to  deal  with  the  same.  In  l9l6 
he  was  removed  or  allowed  to  resign  from  th-j  guardianship 
and  on  the  19th  October  1917  13hag  Mai  was  declared  to  have 
attained  majority  and  it  was  directed  that  the  property  be 
made  over  to  him  on  behalf  of  himself  and  his  minor  brother, 
Dhana  Mai.  On  the  6th  of  November  1917  he,  on  behalf  of 
himself  and  his  brother,  instituted  the  present  suit  in  which 
lie  claimed  the  sum  of  K.s  ^3,220-14-0  from  Labhu  Ram,  the 
former  guaidiau.  It  was  alleged  that  Labhu  Ram  had  instead 
of  investing  funds  realized  by  him  belonging  to  the  minora 
in  banks  and  other  securities  placed  this  sum  in  the  shop  of 
his  father,  in  which  he  was  a  partner,  and  had  utilized  it  for 
the  purposes  of  their  business.  A  sum  of  Rs.  3,07(5-80  was 
claimed  as  profits  made  by  Labhu  Ram  in  thi.s  way  and  a 
further  sum  of  Ks  150  was  claimed  as  due  on  account  of  rent 
for  the  use  by  Labhu  Ram  of  a  shop  belonging  to  the  minors. 


(1)  (15)08)  12  Cal.  W.  N.  4bl  {Haral  Chandra  Roy  v.  Bajoni  Hokwi  Roy), 
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With  regard  to  the  claim  for  profits  it  was  alternatively  prayed 
that  in  the  event  of  it  being  fonnd  that  Labhu  Ram  had  not 
used  the  money  for  hia  own  business  purposes  ho  should  still 
be  directed  to  pay  interest  inasmuch  as  he  had  committed 
breach  of  trust  by  neglecting  to  make  proper  investments. 

The  primary  Court  held  that  the  claim  for  interest  or  pro- 
fits amounting  to  Rs.  3,076-S-O  was  not  maintainable  but  decreed 
a  sum  of  Rs.  100  as  due  for  rent.  Bhag  Mai  and  Dhana  Mai 
appealed  against  this  decree  and  the  learned  Disti  ict  Judge, 
while  maintaining  the  decree  for  Rs.  100,  held  that  Labhu 
Ram  was  in  the  position  of  a  trustee  and  that  he  was  liable 
to  pay  such  interest  as  he  had  actually  received  on  moneys 
belonging  to  the  minors  or  that  if  he  had  not  used  the  money 
but  had  kept  it  uninvested  then  he  was  liable  to  pay  interest 
thereon  inasmuch  as  he  had  failed  to  carry  out  his  duties  as  a 
guardian.  The  case  was  accordingly  reman  led  to  the  primary 
Court  for  a  decision  on  issues  relating  to  the  user  of  the  money 
and  the  ascertainment  of  such  sums  as  Labhu  Ram  might  be 
shown  to  be  liable  for.  Against  this  order  of  remand  Labhu 
Ram  has  preferred  this  second  appeal  to  this  Court  and  we  have 
heard  Bakhshi  Tek  Chand  in  its  support  while  Pandit  Sheo 
Naraiu  has  addressed  us  on  behalf  of  Bhag  Mai  and  his  brother. 

One  of  Bakhshi  Tek  Chand's  objections  was  that  the  suit 
was  not  maintainable  by  virtue  of  section  J: I  (i)  of  the  Guar- 
dians and  Wards  Act,  it  being  alleged  that  Labhu  Ram  had 
been  formerly  discharged.  A  reference  to  the  Guardians  and 
Wards  record  has,  however,  disclosed  the  fact  that  no  order  of 
discliarge  had  been  passed  and  this  contention  therefore  cannot 
prevail. 

It  was  next  contended  that  the  learned  District  Judge  had 
erred  in  holding  that  the  principles  of  the  Indian  Trustees  Act, 
1382,  were  applicable  to  the  case  of  guardians  and  our  attention 
was  drawn  to  section  Si  (d)  of  the  Guardians  and  Wards  Act. 
Under  section  20  of  the  Act  a  guardiau  stands  in  a  fiduciary 
relation  to  his  ward  and  is  not  allowed  to  make  any  profit  out 
of  his  office.  The  relationship  between  a  guardian  and  his 
ward  is  very  similar  to  the  relationship  existing  between  a 
trustee  and  his  beneficiary  and  though  the  provisions  of  the 
Indian  Trustees  Act  cannot,  we  think,  be  held  to  be  strictly 
applicable,  nevertheless  we  think  that  its  provisions  can  be 
used  as  a  guide.  Section  27  of  the  Guardians  and  Wards  Act 
lays  down  that  a  guardian  of  the  property  of  a  ward  is  bound 
to  deal  therewith  as  carefully  as  a  man  of  ordinary  prudence 
would  deal  with  it  if  it  were  his  own. 
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l^akhshi  Tek  Chand  contended  that  the  guardian  had  peri- 
odically filed  his  accounts  and  had  carried  out  all  orders 
passed  by  the  Court  in  connection  with  them.  He  therefore 
urged  that  the  correctness  of  the  accounts  had  not  been  at- 
tacked and  as  the  balances  in  hand  were  brought  to  the 
notice  of  the  Court  Libhu  Ram  could  not  be  held  to  be  guilty 
of  any  neglect  in  the  management  of  the  minor's  property.  It 
was  also  pointed  out  to  U3  that  Labliu  Ram  had  definitely 
denied  haviug  utilized  any  funds  belonging  to  the  minors  in 
his  shop  and  it  was  alleged  that  the  said  moneys  were  deposit- 
ed in  his  father's  firm  by  Labhu  Ram  owing  to  the  prevalence 
of  dacoities  and  many  failures  of  the  ludiau  Banks.  These 
circumstances  may  possibly  afford  a  good  defence  and  no  doubt 
will  receive  due  consideration  in  further  proceedings  before  the 
primary  Court.  They  do  not,  however,  affect  the  abstract 
principle  that  a  guardian  is  bound  to  take  such  care  of  his 
ward's  property  as  a  man  of  ordinary  prudence  would  take  if 
the  property  were  his  own.  Further  if  the  plaintiffs-respon- 
dents can  prove  that  these  moneys  have  been  utilized  by  Labhu 
Ram's  firm  we  think  that  Labhu  Ram  is  bound  to  disgorge 
such  profits  as  the  said  firm  has  made  out  of  the  use  of  this 
money.  Whether  or  not  the  neglect  to  invest  the  moneys 
would  entitle  the  minors  to  claim  interest  at  a  reisonable  rato 
on  the  moneys  so  left  uninvested,  is  also  a  matter  which  can 
only  be  decided  after  the  inquiry  which  has  been  ordered  la 
Trevelyan's  Law  relating  to  minors,  ith  ediliju,  pige  ISO,  it 
is  pointed  out  that  every  plain  neglect  of  duty  by  a  gunrdian 
amounts  to  a  breach  of  trust,  and  he  must  compensate  his  w^rd 
for  any  loss  occasioned  thereby  {XII  C.  W.  N.  481)  (1).  The 
guardian's  liability  extends  to  profits  actually  received  or  pro- 
fits which  could  have  been  received,  but  for  his  gross  and 
wilful  default.  Prima  facie  it  is  the  duty  of  a  guardian  to  invest 
moneys  belonging  to  his  ward  and  section  33  of  the  Guardians 
and  Wards  Act  provides  means  by  which  a  guardian  may 
obtain  the  assistance  and  advice  of  the  Court  in  his  dealings 
with  his  waiu's  funds.  That  Labhu  Ram  was  desirous  of  keep- 
ing these  moneys  in  his  own  possession  is  evidenced  by  an  appli- 
cation made  by  himonthe  2lst  August  1915  in  wliioh  he  asked 
the  Court  to  direct  the  withdrawal  of  moneys,  even  in  the 
National  Bank  of  India,  which  were  to  be  made  over  to  him 
for  the  use  and  benefit  of  the  minors  and  in  this  application  it 
was  definitely  stated  that  if  this  was  not  directed  he  did  not 
care  to  act  as  a  guardian.     It  is  impossible  for  us   to  give  any 


(1)  (1908)  12  Cal.  W.  N,  481  {Sarat  Chandra  Roy  v.  Rajoni  Muhun  Roy), 
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expres'ioa  of  opinion  as  to  whether  Labhu  Ram  had  made  use 
of  and  profited  by  the  retention  of  moneys  belonging  to  liis 
ward.  Nor  c  n  we  say  whether  if  he  has  not  used  the  money 
he  has  been  guilty  of  such  neglect  as  would  entitle  the  wards 
to  claim  compensation  from  him.  These  are  matters  which 
will  have  to  be  dealt  with  by  the  Court  to  which  the  case  has 
been  lemanded. 

We,  however,  modify  the  order  of  remand  to  this  extent. 
We  hold- 

(1)  that  while  fjabhu  Ram  is  liable  to  pay  to  his  wards 
any  profits  made  by  him,  it  is  for  the  wards  to  shew  that  the 
moneys  have  been  used  by  Labhu  Ram  and  his  firm  and  to  shew 
approximately  at  any  rate  what  such  profits  were  ;  and 

(2)  that  if  it  be  found  that  the  moneys  have  not  been 
used  but  allowed  to  remain  idle  and  uninvested  then  it  is  for 
the  Court  to  decide  wliether  or  not  there  was  any  justification 
for  Labhu  Ram's  action  in  not  investing  the  said  moneys. 

In  other  respects  the  appeal  is  dismissed.  Co->ts  of  this 
Court  will  follow  the  event. 

Appeal  dismissed. 


No.  158. 

Before  Mr.  Jiisiics  Broachvay  and  Mr.  Justice 
Abckd  Raoof. 

HARMUKH  RAl-MUNTNA  LAL—(Dependant.s)— APPELLANTS 

.  Versus 

HADHA  MOHAN— (Plaintiff)- RESPONDENT. 

Civil  Appeal  No.  2091  of   1915. 

Provincial  Insolvenaj  Act,  III  of  1907,  sections  2  (e),  16  and  18— Joint 
Hindu  family  properhj—whelher  son's  share  vests  in  the  Receiver  on  father 
being  adjudicated  an  insoloent— Hindu  Law— Mitaksharti  -right  of  faiher  to 
dispose  of  his  sons  interest  for  payment  of  his  own  debts  nof  incurred  for 
immoral  purposes— Onus  i^robandi. 

On  the  21st  August  1912  J  N.  was  adjudicated  an  insolvent  and  a  Re- 
ceiver was  appointed  on  the  24th  idem.  In  exacution  of  a  decree  against  J. 
N.  and  his  minor  son  B.  L,  dated  16th  May  1912,  a  Cotton  Press  belonging 
to  both  judgment-debtor.^  was  attached  and  sold  on  7lh  October  191"?.  The 
present  defendants-appellants  had  also  obtaited  a  decree  against  the  same 
judgment  debtors  and  in  execution  they  applied  for  a  pro  rata  share  in  the 
sale  proceeds  of  the  Cotton  Press,  and  succeeded  in  realizing  Rs.  2,382  and 
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odd.  In  April  1914,  the  Receiver  brought  the  present  suit  for  the  recoverj' 
of  the  amount  thus  realized  on  the  ground  that  the  Cotton  Press  vested  in 
the  plaintiff  before  the  date  of  sale.  J.  X.  and  his  minor  son  B  L.  consti- 
tuted a  Joint  Hindu  family  It  was  urged  in  defence  that  the  order  of  adjudi- 
cation could  rot  affect  the  share  of  Ihc  minor  sen. 

Held,  that  as  under  the  viitakshara  law  a  father  has  the  right  to  dispose 
of  his  son's  interest  io  ancestral  immoveable  estate  for  the  payment  of  his- 
own  debts  not  contracted  for  immoral  purposes,  the  son's  share  in  the 
Cotton  Press  was  the  property  of  the  insolvent  within  the  meaning  of  clause 
(c)  of  section  3  of  the  Provincial  Insolvency  Act,  and  vested  in  the  Receiver 
on  the  making  of  the  order  of  adjudication. 

1  ,L.  R.  7  Bom.  433  (1),  /.  L.  R.  19  Mad.  74  (2)  and  /.  L.  R.  2G  Mad. 
214  (3),  referred  to. 

Held  abo,  that  it  was  not  necessary  for  the  plaintiff  to  establish  that 
the  debts  of  the  father  had  been  incurred  for  le^al  necessity  but  that  the 
omis  was  upon  the  defendant  tu  shew  that  the  debts  had  been  incurred  for 
immoral  purposes, 

15  P,  R.  1918  (4),  followed. 

I.  L  R,  39  All.  437  {P.  C.^  (5.\  referred  to. 

Second  Appeal  from  the  decree  of  S.   Clifford,  Esquire,  Additional 
District  Judge,  Delhi,  dated  the  2Hh  June  1915. 

Moti  Sagar,  for  Appellant. 

M.  N.  ^lukerji,  for  f^espoudent. 

The  judgment  of  the  Coatt  was  delivered  by — 
Qth  May  1919.  Apddl   R.voof,    J, — This    appeal  has  arisen    out  of  a  suit 

brought  by  Lala  Rxm  Kishen  Das,  Receiver  of  the  property  of  J.ii 
Narain,  insolvent,  proprietor  of  the  firm  Rama  Nand-.Tai  Narain, 
for  tl-.e  recovery  of  a  sum  of  Rs.  *2,3S2-lo-9  from  Harmukh 
Rai-Munna  Lai.  The  facts  of  the  case  are  fully  stated  iu  the 
careful  judgment  of  the  Lower  Appellate  Court  and  need  not 
be  given  in  detail.  It  is  only  necessary  to  mention  a  few  dates 
and  facts  which  are  necessary  for  the  decision  of  this  appeal. 

Jai  Narain  and  his  son  Banwari  Lai  constituted  a  joint 
Hindu  family  and  were  the  proprietors  of  the  firm  Rama  Nand- 
Jai  Narain  mentioned  above.  Some  of  his  creditors  applied  to 
have  Jai  Narain  adjudicated  insolvent.  An  order  of  adjudica- 
tion was  made  on  the  2ldt  of  August  1912.  A  Receiver  was 
appointed  on  the  '2kh  of  August  1912  and  this  fact  was  for- 
mally notified  to  the  District  Jalge  of  Dolhi  on  the  5th  of  No. 
vember  1912  as  certain  execution  proceedings  in  execution  of 
decrees  were  pending  In  his  Court. 


U)  (1883)  /.  L.  R.  7  Bom.  438  (Fakir  Chand-Moti  Chand  v.  Moli  Chnnd 

Uurrnck  Chand). 
{,2)  (1895)  /.  /..  R.  19  Mad.  74  {Rangnyya  Chclli  v.  TliavikacJtalla). 

(3)  (1902)  /.  L.  It.  2(3  Mad.  214  {Nuima  Bralimayi/a  v.  Chidnrahnyina). 

(4)  15  /'.  R.  1918  (Amar  Xnlh  v.  Rnxlnmji). 

(5)  (1917)  /,  L.  R.  39  ML  437  {P.  C.)  {Sahu  RamChandrax  DhupSingh), 
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In  19 J2  a  suit  was  brought  by  Ishar  Das-Nirbhe  Ram 
against  Jai  Narain  and  Banwari  Lai  for  the  recovery  of  a  sum 
of  money  in  which  a  decree  was  passed  on  16th  of  May  1912 
for  the  sam  of  Rs.  1,512-9-6.  Thia  decree  was  put  into  execu- 
tion on  the  llth  of  July  1912  and  a  Cotton  Press  belonging 
to  the  father  and  son,  namely,  Jai  Narain  and  Banwari  Lai, 
was  attached  and  sold  on  the  7th  of  October  1912  and  Us.  5,050 
were  realized.  The  sale  was  confirmed  in  due  course  on  the 
9th  of  November  1912. 

In  the  meantime,  the  firm  of  Harmukh  Rai-Munna  Lai, 
defendants  had  also  obtained  a  decree  against  the  same  judg- 
ment-debtors which  they  put  into  execution  and  applied  to 
share  pro  ra^a  in  the  sale  proceeds  of  the  Cotton  Press.  They 
succeeded  in  realizing  Rs,  2,382-15-9  on  the  28th  November 
1912  The  decree  obtained  by  Harmukh  Rai-Munna  Lai  was 
passed  ex  parte  against  Jai  Naiain  and  Banwaii  Lai.  It  appears 
that  Banwari  Lai  being  a  minor  applied  for  the  setting  aside 
of  the  decree  on  the  ground  of  his  minority.  The  subsequent 
proceedings  show  that  eventually  the  decree  was  maintained 
against  Banwari  Lai  also.  Those  proceedings,  however,  are 
not  material  and  as  no  argument  has  been  based  on  them  in 
this  Court,  it  is  not  necessary  to  discuss  them  hero.  The 
present  suit  was  instituted  by  the  Receiver  in  April  1914 
against  Harmukh  Rai-Munna  Lai  for  the  recovery  of  the  amount 
above  mentioned  which  they  had  realized  from  the  District 
Judge's  Court  on  the  28tli  November  1912  on  the  ground  that 
Jai  Narain  having  been  adjudicated  insolvent  the  Cotton  Press 
along  with  other  properties  of  Jai  Narain  had  vested  in  the 
Receiver  before  the  date  of  the  sale.  The  Court  of  first  instance 
dismissed  the  suit  holding  that  the  Cotton  Press  belonged  to 
both  the  father  and  the  son  and  that  as  Jai  Narain  alone  had 
been  adjudicated  insolvent  the  order  of  adjudication  could  not 
have  aifected  the  interest  of  Banwari  Lai  and  as  also  because 
only  half  of  the  sum  due  under  the  decree  had  been  realized, 
the  plaintiff  was  not  entitled  to  succeed.  From  the  decree  of 
Court  of  first  instance  dismissing  the  suit  of  the  Receiver  an 
appeal  was  preferred  to  the  Lower  Appellate  Court  which  re- 
versed the  decree  of  the  Court  of  first  instance  and  passed  a 
decree  in  favour  of  the  Receiver. 

The  defendants  have  come  up  in  appeal  to  this   Court  and  0 

it  has  been  argued  on  behalf  of  them  that  the  order  of  adjudi- 
cation could  not  and  did  not  affect  the  property  of  the  minor 
3on  of  jai  Narain.     The  depisiou  of  the  appeal  depend?  upoii 
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the  correct  interpretation  of  clause  (e)  of  section  2  of  the  Pro- 
vincial Insolvency  Act,  Hi  of  1307.  According  to  it  '•  property  " 
includes  any  property  over  which  or  the  profits  oE  which  any 
person  has  a  disposing  power  which  he  may  exercise  for  his 
own  benefit.  It  is  argued  on  beha'f  of  the  respiudoat  that  Jai 
Narain  as  the  father  of  his  minor  son  Banwari  L.il  had  full 
authority  under  the  Hindu  Law  to  alienate  tlie  property  of  h'u 
son  for  the  payment  of  his  debts-  Therefore  if  the  debt  was  of 
such  a  nature  as  to  eatitle  Jai  Naraia  to  alienate  the  property 
of  his  son  for  its  payment,  the  adjudication  would  have  the 
effect  of  vesting  the  entire  property  in  the  Receiver.  This  argu- 
ment is  fully  supported  by  decided  cases.  A  similar  question 
arose  in  the  Bombay  High  Court  in  the  case  of  Fakir  Ghind 
MoH  Chanel,  plaintiff  v.  Moti  Ghand  Hnrrnck  Ghand,  defendant 
{I  L.  B.  VH  Bom.  page  loS)  (1)  and  it  was  held  that  under 
the  Mitaksliara  Law  a  father  has  the  right  to  dispose  o"  his 
son's  interest  in  ancestral  imoDveable  estate  for  the  payment 
of  his  own  debts  not  contncted  for  im-noriil  purposes  and  a 
vesting  order  made  under  section  7  of  the  Indian  Insolvency 
Act  vested  that  right  in  the  OSli-jial  Assignee  who  could  give  a 
good  and  complete  title  to  such  ancestral  immoveable  estate  to 
a  purchaser.  This  decision  was  followed  in  two  Ma  Iras  cises 
reported  in  /.  L.  R.  XIX  Mad.,  page  74  (-2)  and  XXVI  Mad , 
page  214  (3).  These  cises  have  been  relied  upon  by  the  Lower 
Appellate  Court  in  support  of  its  deci.sion  find  in  our  opinion 
they  fully  support  the  view  taken  by  the  Lower  Appellate 
Court. 

On  behalf  of  the  appellant  it  has  been  argued  tliat  it  lay 
upon  the  plaintiff  to  establi.sh  that  the  debts  of  the  father  had 
been  incui-red  for  legal  necessity.  This  argument,  however, 
cannot  prevail  in  the  face  of  the  decision  of  a  Division  Bench 
of  the  Punjab  Chief  Court  reported  as  )5  /'.  U.  of  1918  (t). 
According  to  this  decision  it  lay  upon  the  defendant  to  show 
that  the  debt  had  been  incurred  for  immoral  purposes  and  that 
therefore  it  was  not  the  moral  duty  of  the  sou  to  pay.  The 
Privy  Council  ruling  in  I.  L.  R.  XXXIX  AH.  page -437  (5) 
has  been  relied  upon  by  the  learned  counsel  for  the  appellants 
in  support  of  his  cont.-ntion  that  it  is  the  duty  of  an  alienee  to 
establish  under   such   circumstances   that  the   alienation   was 

(1)  (1HS.3)  I.  L,  R.  7  Bom.  438  {Fakir  Cliand-Mot\  Chand  v.  Moli  Cliaml- 

llurruck  Chand). 

(2)  (181>.".)  /.  I..  R.  19  Mnd.  71  (Rnngayya  Chctti  v.  TlianikachaHa). 

(.*])  (1902)  /.  L.  H.2(]  Mad.  214  (Nuvna  Bralmayya  v.  Chidarahoyina). 

(I;  15  /'.  R.  1918  (Amur  Nalk  v.  Ruxtomji). 

(5)  (1917)  I.L.R,  39  4W.437  {P.  C.)  (So/m  Ram  Chandra  v.  BImp  Singh). 
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made  for  legal  necessity.  This  ruling  was  cited  and  considered 
by  tlie  Division  Dcnch  who  decided  the  case  No.  15  P.  B.  of 
1£IS  (1)  and  we  are  bound  by  the  construction  which  they 
have  placed  upon  the  decision  of  their  Lordships  of  the  Privy 
Council. 

The  defendants  did  not  raise  the  question  in  the  Court  of 
first  instauce  that  the  debts  incurred  by  the  father  Jai  Narain 
were  incurred  for  ioiiuoral  or  for  similar  purposes.  An  attempt 
was  made  to  raise  this  plea  before  the  Lower  Appellate  Court 
but  as  its  decision  would  depend  upon  evidence  to  be  given  on 
the  point,  in  our  opinion  the  learned  Additional  District  Judge 
was  fully  justified  in  not  allowing  the  appellant  to  raise  the 
question  in  appeal  before  him.  Two  other  questions  were  argu- 
ed before  us,  uamfly,  that  the  suit  by  the  Receiver  was  bad  as 
it  had  been  instituted  without  the  sanction  of  the  Judge  of  the 
Insolvency  Court,  On  the  facts  found  by  the  Lower  Appellate 
Court  Ihere  can  be  no  possible  doubt  that  the  necessary  sanction 
had  been  obtained  and  the  suit  was  rightly  instituted.  The 
second  contention  somewhat  faintly  put  forward  was  that  the 
suit  ought  to  have  been  a  suit  foi-  the  setting  aside  of  the 
execution  sale  and  not  for  the  recovery  of  the  money  claimed. 
We  entirely  agree  with  the  Lower  Appellate  Court  thnt  a  com- 
plete answer  to  this  question  is  to  be  found  in  the  provisions 
of  section  34,  Provincial  Insolvency  Act,  III  of  1907. 

The  question  of  limitation  raised  in  paragraph  2  of  memo- 
randum of  appeal  was  not  seriously  pressed  before  us  nor  does  it 
arise  in  this  case.  Articles  12  and  13  of  the  Limitation  Act, 
having  regaid  to  uur  view  on  the  facts  of  the  case,  have  no 
manner  of  application 

In  ouropinijn  the  view  taken  by  the  Lower  Appellate  Court 
is  perfectly  correct.  We  accordingly  dismiss  the  appeal  with 
costs. 

Appeal  dismiseed. 


15  r.  R,  1918  (Amar  Na//i  v.  Rustomji). 
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No.  159. 

Before  Mr.  Justice  Broadivay  and  Mr.  Juaiice 
Abdid  Raoof. 

BISHEN  SINGH  AND  ANOTHER— CDefesdants)- 
APPELLANTS, 

Versus 

JAEFAR -(Plaintiff)— U  J  AGAR  SINGH  AND  OTHERS— 
(DEFEKDAyr6)_RESP0NDENTS. 

Civil  Appeal  No.  220 J  of  1915. 

Jurisdiction  {Civiior  Rcicnue) — claim  that  idainUjf  lias  aciiuired  occit* 
pancy  rijltts  by  adverse  possession  —Punjab  Tenancy  Act,  X\  I  of  1887,  section 
77  (3;  {d). 

Held,  that  a  claim  that  the  plaintiff  has  acquired  occupancy  rights  by 
more  than  12  years'  possessiou  coupled  with  assertion  of  occupancy  rights 
adversely  to  the  owners  falls  withiu  the  purview  of  section  77  (3)  {d)  of  the 
Puujab  Tenancy  Act  and  is  not  cognisable  by  a  Civil  Court. 

t)econd  Appeal  from  the  decree  of  H.  F.  Forbes,  Et>(juire,  Addi' 
tional  District  Jicdye,  Lahore,  dated  the  'ISth  April  1915. 

Devi  Das,  for  Appellants. 

Brij  Lai,  for  Respondeata. 

The  judgmeut  of  the  Court  was  delivered  by— 

9th  ^ay  1919.  Bkoadway,  J.— The  facts  of  this  case  are  as  follows  :— 

The  owners  of  village  Chhappa  moved  the  Revenue  Courts 
to  partition  the  village  common  land.  J  afar,  plaiutill",  objected 
that  certain  lauds  (now  in  suit)  belonged  to  him  and  wore  not 
liable  to  partition.  The  Revenue  Court  then  stayed  partition 
proceedings  and  directed  Jafar  to  establish  his  title.  He  accord- 
ingly filed  a  suit  in  the  Court  of  the  Subordinate  Judge  which 
he  afterwards  withdrew  and  took  proceedings  in  the  Revenue 
Courts.  The  case  then  came  before  Sardar  Hotu  Singh,  who 
proceeded  to  act  as  Assistant  Collector,  1st  Grade,  and  District 
Judge,  under  section  117  of  Act  VII  of  1887.  His  order  was 
upset  on  appeal  by  the  Divisional  Judge,  and  it  was  directed 
that  the  suit  should  proceed  before  the  Civil  Courts.  The 
present  suit  then  came  before  Mr,  Garbett,  I.C.S.,  Subordinate 
Judge,  1st  class,  and  in  the  plaint  Jafar  sought  to  obtain  u 
declaration  to  the  effect  that  the  land — 

(a)  belonged  to  him  as  proprietor, 

(&)  formed  part  of  his  occupancy  land,  and 

(g)  that  in  any  event  his  possessiou  was  adverse  and 
therefore  the  laud  was  uot  liable  to  partition. 
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The  defendants,  proprietors  of  villaj^e  Chhappa,  contested 
these  pleas,  claiming  that  Jafar  was  not  proprietor  of  the  land 
but  was  a  tenant-at-will,  his  possession  having  commenced  only 
some  8  years  previously. 

A  preliminary  objection  was  taken  to  the  jarisdiction  of 
the  Civil  Courts  in  connection  with  the  claim  regarding  occu- 
pancy rights,  and  on  the  5th  February  1914  the  Court  passed 
an  order  practically  allowing  the  objection  and  directing  that 
the  enquiry  by  the  Court  would  be  restricted  to  the  points 
•'  whether  the  land  in  question  is  a  part  of  plaintifE's  maliki, 
*'  and  hereditary  tenancy," 

The  issues  framed  also  dealt  solely  with  these  points,  the 
question  regarding  the  rights  of  occupancy  tenancy  being  omit« 
ted.  The  learned  Subordinate  Judge  in  his  order,  dated  the 
8th  January  1915  held  that  the  plaintiff  had  failed  to  prove 
that  he  was  the  pi-oprietor  of  the  land  in  suit,  that  the  land  in 
suit  was  not  land  over  which  the  plaintiff  had  positive  occu- 
pancy rights  and  that  the  plaintiff  had,  however,  asserted  occu- 
pancy rights  adversely  against  the  owners  for  more  than  1^ 
years  over  89  hinals  1 1  marlas  out  of  the  land  in  suit-  A 
decree  was  therefore  granted  to  the  plaintiff  declaring  that  he 
had  been  in  possession  of  39  kanals  1 1  marlas  of  laud  for  more 
than  12  years  claiming  occupancy  rights  and  that  the  defen- 
dants (owners)  were  now  debarred  from  challenging  those 
rights.  Against  this  decision  two  of  the  defendants  Bishen 
Singh  and  Kharak  Singh  preferred  an  appeal  to  the  learned 
District  Judge  who,  however,  dismissed  the  appeal  on  the  2bth 
April  1915,  recording  a  very  brief  and  unsatisfactory  judgment. 
Bishen  Singh  and  Kharak  Singh  have  therefore  preferred  this 
second  appeal  to  this  Court,  and  on  their  behalf  we  have  heard 
Lala  Devi  Das,  Pleader,  while  Mr.  Brij  Lai  has  addressed  us 
on  behalf  of  Jafar. 

The  6rst  ground  of  appeal  challenges  the  jurisdiction  of 
the  Civil  Court  to  deal  with  the  question  of  the  acquisition  of 
occupancy  rights.  It  was  urged  before  us  that  on  the  findings 
arrived  at  by  the  learned  Subordinate  Judge  the  suit  should 
have  been  dismissed,  inasmuch  as  by  the  order  of  the  5th 
February  1914  it  had  been  held  that  no  enquiry  was  to  be  made 
into  the  question  of  the  acquisition  of  occupancy  rights.  The 
learned  District  Judge  has  clearly  failed  to  realise  this  circum- 
stance. Probably  the  order  of  the  5th  February  1914  was 
not  brought  to  his  notice.  He  commences  bis  judgment  by 
saving  that  the  plaintiff  sued  for  a  declaration  that   he  is  pro- 


429 


430  CIVIL  JUDGMENTS— No.  160.  Record, 

prietor  and  if  not,  then  occupancy  tenant  of  certain  sliam'lat, 
wliile  as  a  matter  of  fact  there  was  no  question  before  the  Court 
as  to  the  claim  to  the  occupancy  tenancy.  This  is  to  oar 
minds  quite  clear,  not  only  from  the  order  of  the  5th  February 
1914,  but  from  the  fact  that  no  issue  on  this  point  was  settled. 
Under  section  77  (8)  (d)  suits  by  a  tenant  to  establish  a  claim 
to  a  right  of  ocsupanoy  are  to  be  heard  and  determined  by 
Revenue  Courts.  The  plaintiff's  claim  to  be  owner  was  undoubt- 
edly cognisable  by  the  Civil  Courts.  Similarly  hi-<  claim  that 
the  land  in  suit  really  formed  part  of  his  hereditary  holding 
was  within  the  cognisance  of  the  Civil  Couits.  His  claim  to 
establish  a  right  of  occupancy  in  our  opinion  falls  within  the 
purview  of  section  77  (3)  (d)  of  the  Tenancy  Act  and  no  enquiry 
can  be  made  into  this  question  by  the  Civil  Courts. 

Under  these  circumstances  we  are  constrained  to  accept 
this  appeal  and  to  dismiss  the  plaintiff's  suit  so  far  as  it  related 
to  the  question  of  ownership  and  the  laud  being  part  of  his 
hereditary  tenure  The  claim  to  a  right  of  occupancy  was  one 
not  within  the  cognisance  of  the  Civil  Courts  and  the  plaintiff 
is  therefoi'e  at  liberty  to  bring  a  suit  to  establish  this  claim 
in  the  proper  Courts  if  so  advised.  In  the  circumstances  we 
leave  the  parties  to  bear  their  own  costs. 

Appeal  accepted. 


No.  160. 

Be/ore  Mr.  Justice  Scott-Smith  and  Mr.  Justice 

Martineau. 

HARNAMAX  AND  DHUMAN— (Defendants)  — 

APPELLANTS, 

Versus 

MUSSAMMAT  DEWAN—CPlmjttiff)— RESPONDENT, 

Civil  Appeil  No.  2503  of  1915. 

Custom — alienation— will  in  favour  of  brother  s  grandsons— status  of 
8on*s  widow  to  contest  the  alienation— J ats  of  Ludhiana  District. 

Held,  that  a  son's  widow  who  sues  to  contest  an  alienation  by  her 
father-in-law  must  prove  not  onlj'  that  she  is  heir  to  the  latter  but  also  that 
.she  has  by  custom  a  right  to  contest  his  alienations  and  the  burden  is  the 
more  heavily  on  her  where  the  alienees  are  the  alienor's  agnates. 

33  P.  R.  191C  (1>,  61  P.  R.  1906  (2),  and  135  P.  R.  1908  (3),  referred  to. 

30  P.  R.  1909  (4)  and  72  P.  li.  1906  (5),  distinguished. 

(1)  .^.l  P.  li.  1916  (Muxsfiminat^Partnpi  v.  Ilazara  Singh), 
(2,  C.l  /'.  li.  lOOC.  (A'(/r-u/-.Vixsa  v.  <lauhnr-ul-Nix.<.i). 

(3)  135  /'.  R.  1908  {Mnq.^wl-vl-Niia  v.  KamzZohra^. 

(4)  30  /',  R.  1909  [Prcmi  v.  Khnxhal  Singh). 

(5)  72  P.  R.  1906  {Lahori  v,  Radho)  . 
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Held  also,  that  the  widow  had  failed  to  prove  the  existence  of  such  a 
custom  among  Jats  of  Ludhiana  and  that  it  was  consequently  unnecessary  to 
inquire  into  the  validity  of  the  will. 

Second  Appeal  from  the  decree  of  J.  A   Boss,  Esquire,  District 
Judge,  Ludhiana,  dated  the  2bth  May  1915. 

Kanwar  Narain,  for  Appellants. 

Devi  Dayal,  for  Respondeut. 

The  judgment  of  the  Court  was  delivered  by — 

Maktineau,  J. — In  this  case  the  plaintifE,  \yho  is  the  widow  ^^^^  ^^^V  1919. 
of  Sondha,  a  Jat  of  the  Ludhiana  District,  sues  for  possession 
of  the  land  left  by  her  husband's  father  Isbar.  The  defendants, 
who  are  Ishar's  brother's  grandsons,  plead  that  they  are  enti- 
tled to  the  property  as  Ishar's  heirs  as  well  as  on  the  strength  of 
a  will  made  by  him  in  their  favour.  The  execution  of  the  will 
has  been  proved  and  is  not  disputed.  The  first  Court  dismissed 
the  suit,  finding  that  the  plaintiff  had  failed  to  prove  a  custom 
hy  which  she  could  succeed  to  the  property  of  her  father-in- 
law  and  that  she  could  not  therefore  contest  the  will.  On 
appeal  the  District  Judge  has  held  that  the  plaintiff  is  entitled 
to  succeed  to  her  father-in-law  and  to  contest  the  validity  of 
the  will,  which  he  holds  to  be  a  form  of  alienation  not  recog- 
nised by  custom.  He  has  therefore  given  the  plaintiff  a  decree. 
The  defendants  have  appealed  to  this  Court.  Thej  have  obtain- 
ed a  certificate  from  the  District  Judge. 

It  is  unnecessary  for  us  to  determine  whether  the  plaintifE 
would  have  a  right  of  successi  )n  to  her  father- in-law,  as  we 
are  of  opinion  thit,  even  if  it  be  assumed  that  she  is  an  heir, 
she  has  failed  to  show  that  she  has  a  right  to  challenge  the 
validity  of  the  will,  and  we  cannot  agree  with  the  view  of  the 
Lower  Appellate  Court  that  the  existence  of  that  right  would 
follow  from  the  fact  of  her  being  an  heir. 

In  33  P.  B.  1916  (I)  it  was  held  that  among  Jat  Sikhs  of 
the  Jullundur  District  the  oiiUi  of  proving  that  a  daughter 
had  a  right  to  contest  an  alienation  by  her  mother  of  land 
whereof  the  last  male  holder  was  her  father  lay  on  the  daughter, 
and  that  she  had  failed  to  discharge  it. 

The  learned  District  Judge  has  himself  referred  to  6). 
P.  B.  1906  (2),  in  which  it  was  held  that,  whilst  by  custom 
the  nearer  male  agnates  of  a  proprietor  had  the  power  of  con- 
trolling his  dealings  with  the  property  which  they  would 
inherit,  there  was  no  presumption  in  favour  of  control  by  a 
female. 

(1)  33  P.  R.  1910  (Mussammat  Partapi  v.  Uazara  Singh). 
(2;  Gl  P.  R.  1906  (Nur-ul-Nissa  v.  Gauhar-ul'Nissa). 
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The  passage  quoted  by  the  Lower  Appellate  Court  from  30 
P.  B.  1909  (I")  relates  only  to  the  question  of  succession. 

The  plaintifE  is  bound  [to  prove,  not  merely  that  she  is 
heir  to  her  father-in-law,  but  that  she  has  a  right  to  contest 
the  alienation  effected  by  him,  and  the  burden  lies  the  more 
heavily  on  her  as  the  defendants  are  the  alienor's  agnates. 
Here  we  may  observe  that  both  the  Courts  below  have  made 
a  mistake  in  thinking  that  the  defendants  ai'e  the  sons  of 
Tshar's  brother's  daughter,  whereas  they  are  in  fact  the  sons  of 
Ishar's  brother's  son. 

72  P.  It.  1906  (2),  on  which  the  learned  District  Judge 
relies,  and  which  was  considered  in  33  P,  B.  19.6  (3),  related 
to  Ghirths  of  the  Kangra  District,  and  was  a  case  of  an  aliena- 
tion by  a  female.  It  is  only  such  alienations  which  female 
heirs  have  in  certain  cases  been  held  to  be  competent  to  con- 
test. It  has  in  fact  been  held  in  135  P.  B.  1908  (4),  that  a 
female  can  in  no  case  challenge  an  alienation  by  a  male  proprietor. 

The  learned  District  Judge  has  referred  to  Gordon  "Wal- 
ker's Settlement  Report  of  1882  in  which  it  is  stated  that  wills 
are  unknown  in  the  Ludhiaua  District.  The  practice  of  mak- 
ing wills  may  have  grown  up  since  that  report  was  written, 
but  whether  or  not  the  will  made  by  Ishar  was  valid,  the  plain- 
tiff cannot  succeed  in  her  suit  without  proving  thiit  she  is 
competent  to  dispute  the  will. 

It  is  pointed  out  that  in  the  trial  Court  the  plaintiff 
applied  for  a  local  enquiry  and  it  is  urged  on  her  behalf  that 
the  case  should  be  remanded  to  enable  her  to  produce  evidence 
of  her  right  to  contest  the  will.  The  enquiry  vvliich  the  plain- 
tiff asked  for  was  probably  an  enquiry  in  regard  to  her  right 
of  succession,  and  we  do  not  think  it  probable  that  if  the  case 
weie  remanded,  evidence  would  be  forthcoming  to  prove  that  a 
female  is  competent  to  impeach  an  alienation  by  a  male  pro- 
prietor. 

We  may  note  that  the  appellant  Dhuman  Singh  has  ex- 
pressed his  willingness  to  provide  maintenance  for  the  plaintiff. 

We  hold  that  the  plaintiff  has  no  power  to  contest  the 
will  and  that  therefore  the  suit  must  fail.  We  accept  the 
appeal,  reverse  the  decree  of  the  Lower  Appellate  Court  aud 
rentote  the  decree  of  the  first  Court,  dismissing  the  suit  Plain- 
tiff will  pay  the  defendants'  costw  through  'ut 

Af.jjeal  accepted. 


(1)  30  /'.  R.  11)09  (Premi  v.  KliuKlml  Smjb). 

(2)  72  /'.  li.  r.'OC)  {Lahori  v.  Radho). 

(3)  3;j  /'.  li.  1916  (Mussammat.  Parlapi  v.  Hazard  Singh), 

(4)  135  l\  li.  1908  {Mansud-id-yina  v.  KanizZohra). 
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No.  161. 

Before  Mr.  Justice  Broadway  and  Mr.  Justice 

A  hdid  Raoof. 

N  A N AK  G I R  —(Defendant)— APPE LL ANT, 

Versus 

MUSSAMMAT  KISHEX  KAUR,  ET J.— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  2397  of  1915. 

Hindu  Law  -Succession — whether  sisters  are  heirs. 

Held,  that  under  Hindu  Law  sisters  can  succeed  as  bandkus. 

ISO  P.  R.  1889  (1),  /.  L.  R.  20  All.  191  (2),  I.  L.  R.  8  Mad.  107  (130)  (3), 
and  /.  L.  R.  14  Mad.  119  (l.\  referred  to. 

Second  Appeal  from  the  decree  of  Major  B.  0.  Roe,  District  Judge, 
Ludhiana,  dated  the  i9th  July  1915. 

N.  C.  Xlelira,  Eor  Appellant. 

Jagan  Natb,  for  Respondeuts. 

The  judgmeut  of  the  Court  was  delivered  by — 

Aldul  Raoof,  J.— The  facts  giving  rise  to  this  suit  out    of    lC/7i  May  1919. 
which  this  appeal  has  arisen  are  the  following: — Nihal  Gir,  a 
Subedar  in  the  army,   acquired  the  property  in  suit  and  was 
in  posaessiou  of  it  till  his  death  in  J  897.     He  left  on  his  death 
two  widows,  Jai  Dai  and  Naraini.     After  him  his  widow  Jai 
Dai  and  his  son  Harnam  Gir  succeeded  to  the  property.     Har- 
nam  Gir  died  in   1905  leaving  a  widow   Mussammat   Khemi, 
two  sons  Bishen  Gir  and  Kishen  Gir  and  three  daughters  Mas- 
sammat  Kishen  Kaur,  Mussammat  Bishen  Kaur  and  Mussam- 
mat Santi.     His  share  was  inherited  by  his  two  sons  Kishen 
Gir  and  Bishen  Gir.     The  latter  having  died  in   1907  was  suc- 
ceeded by  his  surviving  brother.     Mussammat  Jai  Dai  having 
died  in   1908  Kishen  Gir  succeeded  to  her  share  also.     Kishen 
Gir   having  died  the    names  of  his  grandmother  Mussammat 
Naraini,  and  her  nephew  (sister's  son  Nanak  Gir)  were  entered 
in  the  revenue  papers  as  hia  successors.     Thereupon  Mussam- 
mat Khemi  the  widow  of  Harnam  Uir  and  one  Kauhya  Gir  a 
nephew  of  Nihal  Gir  instituted   a   suit  against    Mussammat 
Naraini  and  Nanak  Gir  for  the  possession  of  the  property  in 
dispute.     The  case  eventually  came  up   in  appeal  before  the 
Chief  Court.     During  the  pendency  of  the  appeal  in   the   Chief 

(1)  180  P.  R.  1889  {Multani  Chand  v.  Lala  Mai). 

(2)  (1897)  /.  L.  R.  20  All.  191  {Raghmath  Kuari  v.  Munnan  Miser), 

(3)  (1881)  /.  L,  R.  8  Mad.  107  (130)  (/'".  B.)  {Mari  v.  Chinnamal). 

(4)  (1890)  /.  L.  R.  14  Mad.  149  {Naltanna  v.  Founal). 
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Court  Mussaminat  Naraini  having  died  the  appeal  was  pro- 
secuted by  Nanak  Gir  alone  as  the  sole  surviviuf^  appellant. 
It  was  contended  on  bis  bebalf  tbat  assuming  tbat  be  had  no 
title  to  the  laud  in  dispute  Kaubya  Gir  respondent  bad  no 
right  of  succession  iu  the  presence  of  the  daughters  of  Harnara 
Gir  as  the  laud  was  the  self-acquired  property  of  Nihal  Gir. 
It  may  be  noted  here  tbat  MussammatKhemi  having  contracted 
a  second  marriage  bad  been  held  by  the  Divisional  Judge  to 
have  forfeited  her  life  estate  as  the  raotber  of  Kishen  Gir. 
The  dispute  in  the  appeal  was  therefore  between  Nanak  Gir 
on  the  one  hand  and  Kanhya  Gir  on  the  other.  It  was  admitted 
'  by  the  counsel  of  Kanhya  Gir  at  the  hearing  of  the  appeal 
before  the  Chief  Court  that  the  daughters  of  Harnam  Gir  had 
a  right  to  succeed  to  the  property  iu  preference  to  bis  client. 
The  learned  Judges  accordingly  allowed  the  appeal  on  the  ground 
that  in  the  presence  of  the  daughters  of  Harnatn  Gir  Kanhya 
Gir  had  no  right  to  sue  for  the  ejectment  of  Xanak  Gir.  The 
appeal  was  accordingly  allowed  and  the  suit  was  dismissed. 

The  present  suit  has  now  been  institated  by  the  three 
miuor  daughters  of  liarnam  Gir  for  the  possession  of  the  pro- 
perty iu  dispute  on  the  ground  that  under  the  law  they  are 
entitled  to  succeed  to  the  property  left  by  t'leir  brother  Kishen 
Gir  who  has  left  no  issue.  The  suit  was  contested  by  Nauak 
Gir  defendant  on  the  ground  that  he  being  the  chela  of  Nihal 
Gir,  who  was  a  sanyasi,  bad  a  preferential  right  to  succeed 
and  that  the  plaintiffs  as  the  sisters  of  Kishen  Gir  bad  no 
superior  right  of  succession.  Both  the  Courts  below  have 
held  as  a  fact  that  Nanak  Gir  has  failed  to  prove  that  be 
was  a  chela  of  Nihal  Gir.  They  have  held  that  the  plaintiffs 
are  entitled  to  succeed  to  the  property  left  by  Kishen  Gir  and 
have  given  a  decree  in  favour  of  the  plaintiffs  for  the  possession 
of  the  property  in  dispute. 

Nanak  Gir  has  come  up  in  second  appeal  to  this  Court 
and  fourteen  grounds  of  appeal  have  been  taken  in  the 
memorandum  of  appeal  on  their  behalf.  Most  of  the  pleas 
takeu  either  challenge  tiudiuga  of  fact  or  x-aise  irrelovaut  quei- 
tious.  The  only  relevant  question  that  has  been  urged  before 
us  and  which  we  are  called  upon  to  decide,  is  whether  under 
the  circumstances  of  this  case  the  plaintiffs  are  entitled  to  come 
in  as  the  heirs  of  their  brothers  Kishen  Gir  the  last  owner, 
Having  regard  to  the  rulings  in  180  1\  B  of  1889  (1),  /  L.  R. 

(1}  180  i\  li,  1889  {Mullani  Cliand  v.  Lata  Hal). 
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XX  All.  page  191  (1),  I.  L  E.  VIII  Mad-  page  13)  (2)  and  I.  L. 
li-  XIV  Mad.,  Tpage  149  (3)  referred  to  by  the  Court  of  first 
instance  in  its  judgment,  there  can  be  no  doubt  that  sisters  caa 
come  in  as  ba7ii7ius  under  the  Hindu  Law.  The  decision  of 
the  question,  will,  hosvever,  depend  upon  the  special  circum- 
stances of  each  case  and  on  the  consideration  of  the  respective 
rel  itionsliip  of  the  contending  parties.  In  this  case,  however, 
there  is  no  diffijultj  in  deciding  the  question,  as  the  defendant 
I^anak  Gir  is'admittedlj  an  utter  stranger  and  has  no  right 
to  compete  with  the  plaintiffs.  He  has  failed  to  prove  that 
he  was  a  chela  of  Xihal  Gir. 

In  this  view  the  decisions  of  the  Courts  below  are  correct 
and  the  appeal  must  fail.     We  accordingly   dismiss  it    with 

costs. 

Appeal  dismissed 


No.  162. 

Before  Mr.  Justice  Broadway  and  Mr.  Justice 

Ahdid  Raoof. 
\  HARNAM  SINGH— (Plaintiff)— APPELLANT, 
Versus 
NARAINA-(Defendant)--RESPONDENT. 
Civil  Appeal  No.  3289  of  1915. 
Minor — mortgage  hij  —ichether  enforceable  where  the  minor  falsely  re- 
presented himself  as  being  of  full  age,  mortgagee  being  aicare  of  his  minority— 
estoppel. 

Held,  that  a  mortgage  anade  bj'  a  minor  is  wholly  void  and  Ihe  mort- 
gagee is  not  entitled  to  enforce  his  security  created  under  the  mortgage. 

Held  also,  that  the  false  representation  of  majority  made  to  the  mort- 
gagee, who  knew  it  to  be  false,  was  not  such  a  fraud  as  to  take  away  the 
privilege  of  infancy. 

J.  L.  R.  30  Cal  539  (P.  C.)  (4),  followed. 
2  Cal.  W.  A'.  18  (5),  disapproved. 
Second  Appeal  from  the  decree  of  J.   A.  Ross,  Esquire,  District 
Judge,  Ludhiana,  dated  the  30th  August  1915. 

N.  C.  Mehra,  for  Appellant 
Ghulam  Rasul,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by — 

Abdul  Raoof,  J. — The  facts  of  this  case  are  few  and  the      ^  ^.^ 

point  which  anses  for  decision  is  short  and  simple.     JNaraina, 


(1)  (1897)  /  L.  R.  20  All.  191  (Raghunalh  Kuari  v.  Munnan  Miser). 

(2)  (1884)  /'.  L.  R.  8  Mad.  107  (130)  (F.  B.)  {Mari  v.  Chinnamal). 

(3)  (18V)U)  I.  L.  R.  14  Mad.  149  (Nallanna  v.  Ponnal}. 

(4)  (1903)  /.  L.  R.  30  Cal.  539   (P.  C.)   {Mohori   Bibi  v,  Dharmodas 

Ghosh). 
(5)"(1897j  2  Gal.  W.  N.  18  {Sreemutty  Mohan  Bibi  v,  8aral  Chand  Mttler). 
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the  defendant  to  the  suit,  while  a  minor  represented  him-'elf  to 
be  a  major  and  executed  a  mortgage  ia  favour  of  Harnam 
Singh,  the  plaintiff,  on  the  6th  of  June  190S.  Thereupon  one 
Ram  Ditta  instituted  a  suit  for  settin;^  aside  the  mortgage  deed 
and  succeeded  in  getting  a  decree.  One  of  the  points  raised  in 
that  suit  was  that  the  mortgagor  Naraina  being  a  minor  at  the 
date  of  the  mortgage,  the  trausaction  was  wholly  void.  The 
suit  was,  however,  decreed  on  the  ground  of  want  of  considera- 
tion and  legal  necessity.  The  question  of  the  mortgagor's  age 
was  considered  immaterial  and  was  not  decided.  The  present 
suit  was  instituted  by  Harnam  Singh,  the  mortgagee,  against 
Naraina  for  the  possession  of  the  mortgaged  lands  and  was 
coatested  by  the  defendant  on  the  ground  of  his  infancy  at  the 
time  of  the  mortgage.  The  Court  of  first  instance  holding  that 
the  defendant  had  been  found  to  be  an  adult  at  the  time  of  the 
mortgage  in  the  reversioner's  suit  came  to  the  conclision  that 
the  plaintiff  was  entitled  to  a  decree. 

An  appeal  was  preferred   by  the  defendant   to  thi   Lower 
Appellate  Court  which  has  reversed  the  decree  of  the  Court  of 
first  instance  and  has   dismissed   the  suit       The   pliintiff  has 
thereupon  come  up  in  second  appeal  to  this  Court.    It  has  been 
contended  on  his  behalf  that  the  dofen«lant  having  fiaudulently 
represented  himself  to  be  a  major  at  the  date  of  the  mortgage 
was  estopped   from   pleading  his  infancy  in  this  suit      It  was 
also  contended  that  he  had  been  held  to  be  of  age  at  the  date 
of  the  mortgage  in  the  previous  suit  and  the   plea  was  barred 
hy  the  rule  of  res  judicata.     We   have  perused  the  appellate 
judgment  of  Mr.  Ross  in  the  reversioner's  suit  and  we  entirely 
agree    with  the  learned  Judge  of  the  Court   below   that  the 
question  of  the  defendant's  age  was  left  open  and  was  not  final- 
ly decided    in  that  case.     In  this  case  after  considering  the 
evidence  on  the  record  the  Court  has  found  as  a  fact  that  the 
defendant  was  a  minor  at  the  date  of  the  mortgage-     It  is  not 
open  to  the  appellant  to  contest  this  Gliding  in  second  appeal. 
It  is,  however,  argued  by  his  learned  counsel  that  even  if  the 
defendant   was   a  minor  he  having  frauJulently   represented 
himself  to  be  a  major,  a  decree  on  the  mortgage  ought  to  have 
been  passed  against  him.     In  support  of  his  contention  he  has 
relied  u[»on  a  decision  of  the  Calcatta  High  Court   in  the  ease 
of  Sreemvfty  Mohan  Bihi  v.  Saral   Chami  Mitter,   (HO.    W.  N. 
page  18)  (1)  but  the  view  taken  in  this  case  is  opposed  to  the 
rule  laid  down  by  their  Lordships  of   the  Privy  Council  in  the 
case  of  Mohori  Bihi  v.  Dharmndas  Ghosh  (/.  L.  R.  XXX  Cal. 


(1)  (1897)  2  Cal.  W.  N.  18  {Sreemutty  Mohan  Bibi  v.  Saral  Chand  Mille) 
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page  539)  (1).  It  was  held  by  their  Lordships  that  a  mort- 
gage made  by  a  minor  was  wholly  void  and  that  the  mortgagee 
was  not  entitled  to  enforce  hia  security  created  under  the 
mortgage,  On  the  question  of  estoppel  raised  in  that  case 
their  Lordships  held  that  there  could  be  no  estoppel  where 
the  truth  of  the  matter  was  known  to  both  the  parties.  A  false 
representation  made  to  a  person  who  knows  it  to  be  false  ia 
not  such  a  fraud  as  to  take  away  the  jirlvilege  of  infancy. 

In  this  case  on  the  facts  disclosed  there  can  be  no  doubt 
that  the  mortgagee  who  belonged  to  the  same  brotherhood  to 
which  the  defendant  belonged  and  lived  in  the  same  place 
where  he  lived,  must  have  been  aware  that  he  was  a  minor. 
According  to  the  finding  of  the  learned  Judge  Niraina  was  only 
just  over  sixteen  years  at  the  time  of  the  mortgage  and  it  is 
not  possible  to  believe  that  the  plaintiff  did  not  know  that  he 
was  a  minor. 

In  our  opinion  this  case  ia  fully  governed  by  the  ruling  of 
the  Privy  Council.     We  accordingly  dismiss  the  appeal  with 

COFts"' 

Appeal  dismissed. 


No.  163. 

Before  Mr.  Justice  Scott-Smith  and  Mr.  Justice 
Martineau. 

ALI  MQHAMMAD  AND  OTHERS— (Defendants)— 
APPELLANTS, 

Versus 

NATHU  AND  OTHEKS— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  3166  of  1915. 

Indian  Limitation  Act,  IX  of  1908,  section  12  (2)  and  (3)— deduction  of 
time  requisite  both  for  obtaining  a  copy  of  the  decree  appealed  from  and  of  the 
judgment  on  which  the  decree  is  founded. 

The  suit  was  decided  by  the  first  Court  on  the  lolh  January  1915,  and 
on  the  same  date  an  application  was  put  in  for  a  copy  of  the  judgment.  The 
copy  was  ready  for  delivery  on  the  26th  January  and  was  delivered  on  the 
28th.  Oq  23rd  February  an  application  was  made  for  a  copy  of  the  decree 
and  this  was  ready  on  the  25th  and  was  delivered  on  the  2Gth  February. 
The  appeal  to  the  District  Judge  was  filed  on  the  3rd  March,  the  28th 
February  and  1st  and  2nd  ^larcli  being  holidays.  The  statutory  period  for 
the  appeal  was  30  days. 

fl)  (190.3) /.  L.   R.  30  Cal  539  (P.  C.)   (Mohori.  Bibiy.  Dharmodas 

Ghosh). 
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Eeld,  that  the  appeal  was  within  time  as  the  appellant  was  entitled  to 
deduct  the  time  requisite  for  obtaining  a  copy  of  the  decree  appealed 
rom  s  well  as  the  time  requisite  for  obtaining  a  copy  of  the  judgment 
under  sub-sections  (2)  and  (P>)  of  section'12  of  the  Limitation  Act,  respective- 
ly, and  he  was  not  obliged  to  ask  for  both  copies  in  the  same  application. 

Tleld  also,  that  the  period  for  appealing  had  not  yet  expired  when  appli. 
cation  for  a  copy  of  the  docren  \va?  put  in  on  the  23rd  February. 

Second  Appeal  from  the  decree  of  0.  F.  Linnsden,  Esquire, 
Pistrict  Judge,  LaJinre,  dated  the  5th  Augnat  1915, 

Obedulla  and  Umar  Bakhsh,  for  Appellants. 

Niaz  Muhammad,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by-  - 
lG/7i  May  1919.  Scott-Smitii,  .T  --This  is  a  second  appeal  from  the  order  of 

the  District  Judo^e  of  Lahore,  dlsmissinsf  an  appeal  on  the 
ground  that  it  is  barred  by  limitation.  The  suit  was  decided 
by  the  first  Court  on  the  loth  of  January  1915  and  on  the  same 
date  an  application  was  put  in  for  a  copy  of  the  judgment.  On 
the  26fch  of  .January  1915  the  copy  was  ready  for  delivery  and 
was  delivered  on  the  28th  of  January.  On  the  23rd  of  Febru- 
ary an  application  was  made  for  a  copy  of  the  decree  and  this 
copy  was  ready  on  the  25th  and  was  delivered  on  the  26th  of 
Februa'y.  An  appeal  was  filed  on  the  3rd  of  March-  The 
appellant  is  entitled  under  section  12  (2)  of  the  Limitation  Act 
to  deduct  the  time  requisite  for  obtaining  a  copy  of  the  decree 
appealed  from  and  under  sub  section  (3)  of  the  same  section  he 
is  entitled  to  deduct  the  time  requisite  for  obtaining  a  copy  of 
the  judgment  on  which  the  decree  is  founded.  In.  the  present 
case,  lie  is,  therefore,  entitled  to  a  deduction  of  11  days  under 
section  12(2)  and  to  a  further  three  days  under  section  12  (3) 
i  e ,  to  14  days  in  all.  Thirty  days  is  the  statutory  period 
in  which  an  appeal  can  be  filed  in  the  Court  of  the  District 
Judge.  The  appeal  could,  therefore,  in  the  present  case  have 
been  filed  on  the  44th  day  after  the  suit  was  decided,  in  other 
words,  it  could  have  been  filed  on  the  28th  of  February.  Now, 
the  latter  was  a  Sunday  and  the  1st  and  2nd  of  March  were 
also  holidays,  and  therefore  as  the  appeal  was  filed  on  tho  3rd 
of  ^fai  ch,  it  was  within  time. 

The  only  point  urged  by  Sheikh  Niaz  Muhammad,  the 
respondents'  Vakil,  is  that  the  appellant  should  have  made  one 
and  the  same  application  for  obtaining  copies  of  the  judgment 
and  of  the  decree.  But  there  is  nothing  in  the  law  that  obliges 
him  to  do  this  It  appears  probable  that  tho  original  applica- 
tion of  the  15th  of  January  wa";!  for  copies  both  of  the  judgment 
and  of  tho  decree,  but  this  was  subsequently  amended  and  a 
copv  of  tho  judgment  was  alone  asked  for.     Even  if  it  bo  snp- 
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posed  that  the  original  applicatiou  was  iov  both  the  copies, 
still  only  one  was  supplied  and  it  was  therefore  necessary  for 
the  appellant  to  make  a  second  application  which  he  did  on  the 
ii3rd  of  February.  We  note  that  the  period  for  appealing  had 
not  yet  expired  at  the  time  when  the  application  for  a  cjpy  of 
the  decree  was  put  in  on  the  23rd  of  February.  The  District 
Judge's  office  erred  in  its  calculation  because  it  was  under  the 
impression  that  this  application  was  put  in  after  the  period  of 
limitation  for  filing  the  appeal  had  already  expired. 

We  accept  the  appeal  and,  setting  aside  the  order  of  the 
District  Judge,  remand  the  appeal  to  him  for  decision  in 
accordance  with  law.  Stamp  in  this  Court  will  be  refunded  and 
other  costs  will  be  costs  in  the  case. 

Appeal  accepted. 


No  164. 

Before  Mr.  Justice  Scott-Smith  and  Mr.  Justice  MartineaiX, 

HARI  CHAND,  ETC.— (PLAiNriFFa)— APPELLANTS, 

Versus 

MATHRA  DAS,  ETC.— (Defeinuams)— RESPONDENTS. 
Civil  Appeal  No.  3402  of  1915. 

CMsiom— Khanadamadi  -Hindu  Jats  of  village  Buttar—ldhsil  Khariaii  — 
district  Gujrat -onna  probandi— Riwaj-i-am. 

Hdd,  that  the  onus  of  proving  that  the  custom  of  khanadamadi  exists 
among  Hindu  Jats  of  village  Bottar,  tahsil  Kharian,  district  Gujrat,  was  upon 
the  defendants,  who  relied  on  it,  and  that  they  had  failed  to  prove  the  exist- 
ence of  the  custom. 

107  P.  R>  1887  {F.  B.)  (1),  referred  to. 

Second  A'ppeal  from  the  decree  of  N.  U.  Frenter,  Esquire^  District 
Judge^  Jhelttm,  dated  the  29th  October  1915. 

Dhanraj  Shah,  for  Appellants. 

B.  N.  Kapur  and  Abdul  Ghani,  for  Hespoudonta. 

The  judgment  of  the  Court  was  delivered  by— 

Scott-Smith  J. — This  is  a  second  appeal  from  the  order  of  the  \lth  May  1919. 
District  Judge  of  Jhelum  upon  a  certificate  granted  by  him  regard- 
ing the  validity  of  a  custom,  viz.,  whether  the  appointment  of  a 
khanadamad  is  valid  in  the  tribe  of  Jat  Hindus  of  village 
Bottar,  tahsil  Kharian,  district  Gujrat,  lo  which  the  parties 
belong.  The  learned  District  Judge  has  decided  in  favour  of 
the  oubtom  and  has  therefore  held  that  the  plaintiffs- collaterals 

(1)  107  i^.  B.  1887  {F.  B.)  {fiujar  v.  Sham  Das), 
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have  no  right  to  contest  a  gift  effected  by  Mathra  Das  in  favour 
of  his  daughter,  iiiussammat  Mewa  Devi,  whose  husband  he 
has  found  he  had  appointed  as  his  khanadamad.  The  learued 
District  Judge  in  his  judgment  admits  that  not  a  single  pre- 
cedent, either  in  actual  practice  or  in  a  Court  of  law,  for  or 
against  the  custom  is  forthcoming.  He  finds,  however,  that  (I) 
Muhammadan  Jats  of  Qnjrat  have  the  custom  of  kliana- 
datnadi;  (2)  Hindu  Jats  follow  in  general  the  same  customs  as 
Muhammadan  Jats  ;  (3^  Hindu  Jats  in  other  districts  have  the 
khaimdamadi  custom  ;  and  (4)  Hindus  of  other  tahsils  in  the 
Gujrat  District  have  the  custom.  From  these  facts  he  draws 
the  conclusion  that  the  appointment  of  a  khaiia  himad  by  Mathra 
Das  was  in  accordance  with  the  custom  of  his  tribe  and  was 
quite  valid. 

Now,  in  regard  to  the  fourth  point  found  by  the  District 
Judge,  vlz.y  that  Hindus  of  other  tahsils  have  the  custom,  there 
is  very  little  evidence  indeed.  The  first  instance  relied  upon 
is  printed  at  page  12  of  the  paper-book.  In  that  case  it  was 
held  that  agnates  do  not  exclude  daughters  from  inheritance 
unless  there  is  some  special  custom  to  that  effect.  The  doci- 
aion  was  given  in  reliance  upon  what  the  Judges  of  the  Chief 
Court  had  laid  down.  The  decision  is  dated  the  ith  of  Feb- 
ruary 1873  and,  therefore,  long  before  the  Full  Bench  case 
reported  as  107  P.  li.  1887.  In  that  case  it  was  found  that 
the  daughter  in  question  had  resided  with  her  parents  and  that 
her  husband  had  been  made  khanadamal  of  her  father  and 
received  into  his  house.  But  preference  djas  not  appear  to 
have  been  given  to  her  on  that  account  but  merely  because  the 
onus  was  considered  to  be  upon  the  collaterals  to  prove  that 
they  excluded  the  daughter.  The  second  decision  relied  upon 
is  that  printed  at  pages  14  and  16  of  the  paper-book.  There 
also  the  decision  was  in  favour  of  the  daughter  because  it  was 
held  that  the  plaintiffs  had  not  referred  to  any  instance  which 
would  prove  the  invalidity  of  a  gift  to  a  daughter  as  against 
the  custom  entered  in  the  riwaj-i-am.  The  date  of  the  deciaion 
is  19th  of  February  1880,  /'.c-,  before  the  Full  Bench  ruling 
107  F.  It.  i887  ^^1).  In  our  opinion,  these  instances  are  quite 
insufficient  to  prove  that  there  is  any  general  custom  of  khana- 
daiiuidi  among  Hindus  in  any  tahsil  of  the  Gujrat  District. 
The  onus  was  certainly  upon  the  defendants  to  prove  that  the 
custom  of  kkanadamadi,  existed  in  the  tribe  of  Hindu  Jats  and 
in  our  opinion  they  have  not  discharged  it-  Mr.  Badri  Nath 
Kapur  referred  u:i  to  certain  extracts  of  the  riicaj-i-am  of    lSt58 


(1)  IU7  P.  H.  1«87  (K  li.)  {Gujarv.  Sham  Das). 
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printed  at  pages  8  to  11  of  tlie  paper-book  wherein  it  is  stated 
that  iu  the  absence  of  male  issue  a  land-owner  can  adopt  a 
daughter  and  transfer  his  property  to  her.  This  is  said  to 
apply  to  Khatris,  Brahmins,  Bahrnpias,  Aroras  and  Bhatias. 
Hindu  Jats  are  not  included  in  these  tribes  and  in  any  case 
the  entry  does  not  establish  any  custom  of  khanalama'it. 

We  accordingly  accept  the  appeal  and,  setting  aside  the 
order  of  the  Lower  Courts,  give  the  plaintiffs  a  declaration  to 
the  effect  that  the  gift  of  the  land  and  houses  iusuit  made  by 
defendant  No.  1  in  favour  of  defendant  No  2  on  the  9th  of 
January  1£14  shall  not  affect  the  plaintiff's  reversionary  rights 
after  the  death  of  defendant  No.  1,  and  we  further  direct  that 
the  defendants  shall  pay  the  plaintiffs-appellants'  costs  in  all 
the  Courts. 

Appeal  accepted. 

No.  165. 

Before  Mr,  Jiidice  Scott-Smitk. 
GUllUIT  SINGH— (Plaintiff)— PEilTlONEB, 

Versus 

ISHAR  DAS  AND  RAM  SAHAI— (DEFEXDANts)— 
RESPONDENTS, 

Civil  iiiscellaneous  Case  No.  137  of  1919. 

Ficader's  fce—i)roper  calciUalion  of— in  a  suit  for  an  injunclion— 
Chief  Court  Rules  and  Orders,  Volume  III,  pages  81  et.  seq. 

Z/eW,  Uiat  the  pleader's  f ec  iu  a  suit  for  an  iuj  imctiou  is  not  left  to  the 
pleasure  of  the  Court  but  should  be  calculated  according  to  the  valuatiuu  of  the 
suit  or  according  to  such  a  sum,  not  exceeding  the  valuation,  as  the  Court  \ 

shall  think  reasonable,  vide  Chief   Court   Rules   and  Orders,  Volume  III, 
pages  81,  et.  seq.,  rules  3  and  4. 

Review  from  the  order  of  the  Hon  hie  Mr.  Justice  Scott'Sviith, 
dated  the  llth  November  1918. 

Lai  Chand  Mehra,  for  Petitioner. 

Tirath  Ram,  for  Respondents. 

The  order  of  the  learned  Judge  was  as  follows  :— ^ 

Scott- Sii ITU,  J. — Plaintiff's  suit  for  an  injunction  having  9A^h  "Kfrt  %  IfltO 
been  dismissed  he  appealed  to  the  District  Judge  who  dismissed 
his  appeah  He  then  filed  a  second  appeal  to  this  Court  which 
Avas  dismissed  on  the  llth  November  i91S.  On  the  question 
of  costs  allowed  by  the  lower  Courts  he  was  advised  to  Hie  an 
application  for  review  iu  the  Lower  Appellate  Court.    Instead 
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of  this  he  filed  an  application  for  amendment  of  the  decree 
which  was  rejected  as  it  was  found  that  the  decree  was  in 
accordance  with  the  judgment.  He  has  now  accordingly  applied 
for  a  i^eviewof  this  Court's  order,  dated  the  11th  November  1918 
as  to  costs  only,  and  I  admitted  it  because  it  appeared  clear 
that  the  lower  Courts  had  wrongly  calculated  the  pleader's  fee. 
The  suit  was  one  for  an  injunction  and  was  valued  for  pur- 
poses of  jurisdiction  at  Ra.  110.  The  trial  Court  however 
allowed  Rs.  20  as  pleader's  fee  and  the  Lower  Appellate  Court 
allowed  Rs.  IG.  It  is  contended  on  behalf  of  the  applicant  that 
this  was  illegal  and  that  the  pleader's  fee  awarded  could  not 
legally  exceed  Rs.  5-8-0  calculated  at  5  per  cent,  on  the  value. 
The  rules  made  by  this  Court  fixing  the  fees  of  counsel  in  pro- 
ceedings in  Subordinate  Courts  will  be  found  in  Volume  III, 
Rules  and  Orders,  at  pages  81  et.  seq.  Rules  3  and  4  read  to- 
gether shew  that  the  fee  in  a  case  of  this  sort  should  be  calcu- 
lated according  to  the  valuation  of  the  suit,  or  according  to 
such  a  sum,  not  exceeding  the  valuation,  as  the  Court  shall 
think  reasonable.  lu  any  case  the  amount  of  the  fee  is  to  be 
calculated  according  to  rule  3.  Rale  3  shews  that  in  suits  for 
the  recovery  of  specific  property,  or  a  shaie  of  specific  pro- 
perty, whether  immoveable  or  moveable,  if  the  amount  or  value 
of  the  property  shall  not  exceed  Rs.  5,000  the  fee  is  to  be 
calculated  at  5  per  cent,  on  the  amount  or  value  thereof.  In 
the  present  case  the  value  being  Rs,  1 10  the  fee  could  not 
exceed  Rs.  5-8  0.  There  seems  to  be  a  general  impression  in 
some  of  the  Subordinate  Courts  that  in  suits  for  injunctions 
and  in  declaratory  suits  any  fee  can  be  fixed  acjordiug  to  the 
pleasure  of  the  Court.  The  fee  should  in  all  cases  be  fixed  in 
accordance  with  the  rules  framed  by  this  Court  and  above 
referred  to.  LalaTirath  Ram  who  appei-s  for  the  rasp  judenti 
admits  that  the  fee  allowed  by  each  of  the  Courts  is  illegal 
and  does  not  oppose  the  present  application  for  review. 

I  allow  the  review  and  in  modification  of  the  decree  of  the 
lower  Courts  reduce  the  pleader's  fee  allowed  to  Rs.  5-8-0  in 
each  Court.     Costs  of  this  Court  should  be  borne  by  the  parties. 

Review  alloiced. 
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No.  166. 

Before  Hon.  Mr.  Justice  Scott-Smith. 

MALAWA  RAM— (Dependant)— APPELLANT, 

Versii8 

MADAN  GOPAL— (Plaintiff)— BHAGAT  RAM  AND 

ANOTHER -(Dependants)-RESPON"DENTS. 

Civil  Appeal  No.  3153  of  J917- 

Appeal—from  a  decree  yvhich  has  been  set  aside  on  review^tchether 
competent. 

The  defendant-appellant  instituted  a  Second  Appeal  on  15th  November 
1917  from  the  decree  of  the  Lower  Appellate  Court,  dated  14th  August  1917. 
An  application  for  review  of  that  decree  had  been  presented  on  the  2nd 
November  1917  ani  on  the  2.5th  Februarj'  1918  the  decree  was  set  aside  and 
a  new  decree  passed. 

Held,  that  as  the  decree  appealed  from  had  ceased  to  exist  the  Second 
Appeal  could  not  be  heard, 

I.L.  R.  28  -1^/.  210  (I)  and  /.  L.  R.  31  All.  282  (2),  referred  to. 
Second  Appeal  from  the  decree  of  A.  E.  Martinean ,  Esquire, 
District  Judge,  Jullundur,  dated  the  14^7i  August  1917. 

Tek  Cband,  for  Appellant. 

Sheo  Narain,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — ■ 

Scott-Smith,  J.— Pandit  Sheo  Narain  on  behalf  of  the  plain-  26^7i  March  1919. 
tiff-respondent  raises  a  preliminary  objection  that  an  appeal 
against  the  decree  of  the  Lower  Appellate  Coart,  dated  14th 
August  19 1 7,  cannot  be  maintained  as  that  decree  was  set  aside 
and  a  new  decree  was  passed  on  review  on  25th  February  1918, 
The  review  application  was  presented  on  2ad  November  1917 
and  the  defendant's  appeal  was  instituted  in  this  Court  on  15th 
November  I'Jl?. 

In  support  of  his  contention  Pandit  Sheo  Narain  cites 
I.  L.  B.  28  All.  240  (Ij,  a  case  exactly  on  all  fours  with  the 
present  in  which  it  was  held  that  as  the  decree  appealed  from 
had  ceased  to  exist  the  appeal  could  not  be  heard.  The  same 
view  was  taken  in  /.  L.  U  34  All,  page  282  (2).  Bakhshi 
Tek  Chand  is  unable  to  cite  any  authority  to  the  contrary,  but 
he  urges  that  this  Court  acting  under  section  151,  Civil  Pro- 
cedure Code  should  consider  the  appeal  as  one  from  the  final 
decree  of  25th  February  1918.  This  cannot  be  done.  It  is 
clear  that  the  decree  of  14th  August  1917  has  ceased  to  exist 
and  therefore  the  present  appeal  cannot  be  heard  and  1  dismiss 


(1)  (1905)  1.  L.  R.  28  All.  240  (Kanhaiya  Lai  v.  Baldeo  Prasad). 

(2)  (1912)  /.  L.  R.  34  All.  282  (Brijbasi  Lai  v.  Salig  Ravi), 
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t,  but  make  no  order  as  to  costs  which  respondents'  counsel 
does  not  ask  for. 

[The  remainder  of  the  judgment  is  not  required  for  the  purpose  of  this 
report— Ep.]. 

Appeal  dismissed 


No.  167. 

Before  Mr.  Justice  Broadway, 

SHIV  PARSHAD  ~(DEFEXDASi)-PET[TlONEtl, 

Versus 

KANHAYA  SHAH-RTJCHI  SHAH-(Plaintiff3)  — 
KIDAR  ]SATH—CDefesdaxt)— RESPONDENTS. 

Civil  Miscellaneous  Case  No.  91  of  1919, 

Civil  Procedure  Code,  Act  V  of  1908,  aeclion  2'2~transfer  of  cne  to 
suit  convenience  of  defendant. 

Held,  that  th<'re  must  be  strong  reason  for  depriving  a  plaintiff  of  the 
right  to  bring  his  suit  in  any  Court  in  which  the  law  allows  and  the  fact 
that  the  defendant's  evidence  in  regard  to  one  of  the  issues  is  mainl}'  in 
another  place  is  not  sufficient  ground  for  transferring  the  case  to  that  place. 

8  Indian  Cases  449  (1),  23  Indian  Cases  345  (2),  24  Indian  Cases  707 
(3),  25  Indian  Cases  874  (4)  and  34  Indian  Cases  686  (5),  referred  to. 

Application  tinder  section  22  of  the  Civil  Procedure  Code,  1908, 
for  transfer  of  the  case  from  the  Court  of  the  Senior  Snb' 
ordinate  Judge,  Baivalpindi,  to  some  competent  Court  at 
Delhi. 

Govind  Pas,  for  Petitioner, 
Sheo  Narain,  for  Respondents, 

The  order  of  the  learned  Judge  was  as  follows  :  — 

17^^  April  1919.  Beoadway,    J. — This    is  an  application,  under  section  22, 

Civil  Procedare  Code  of  1908  in  which  it  is  sought  by  the  de- 
fendants to  obtain  the  transfer  of  a  case  instituted  at  Rawal- 
pindi to  a  Couit  at  Dellii.  Jt  appears  that  the  plaintiffs  are 
residents  of  Rawalpindi  and  carried  on  business  there.  The 
defendants  are  a  firm  known  as  Seth  ^lul  ChandKidar  Nath. 
They  also  have  a  branch  at  Delhi  apparently  under  the  name 
of  Mol  Chand-GaugaBishen.  A  contract  was  entered  into  be- 
tween    the  plaintiffs  and  the  defendant's  firm  at  Delhi       The 

(1)  (1910)  8  Indian  Cases  419  {Bnhtiram  v.  Cliimunbnx). 

(2)  (1913;  23  Indian  Casn  345  [Miithia  ChcUy  v.  Arunachallam). 

(.3)  (1914)  5?4  Indian  Cases  707  {Sachcmlra  Nath  v.  Muhnmmo>l    IInhil>- 
ullah). 

(4)  (1914)  25  Indian  Cases  874  {Shanmssnddin  v.  Ali  Mahomed). 

(5)  (191(3)  34  Indian  Cases  086  {Syed  Ihisain  v.  Mtissamnal  Sajjadi 

Begam). 
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principal  defendant  is  a  resident  of  Rawalpindi  and  the  second 
defendant  also  lives  a  good  deal  at  that  place.  The  plaintiffs 
allege  that  there  has  been  a  breach  of  contract  inasmuch  as 
goods  undertaken  to  be  delivered  over  to  them  have  not  been 
so  delivered. 

It  is  not  disputed  and  is  quite  clear  that  the  Courts  at 
Rawalpindi  have  juiisdiction  to  try  the  suit.  Prima  facie  the 
plaintiffs  are  entitled  to  bring  their  suit  in  any  Court  which 
has  jurisdiction  On  behalf  of  the  defendants-applicants  Mr. 
Govind  Das  contends  that  the  balance  of  convenience  renders 
it  advisable,  as  well  as  necessary,  that  the  case  should  be  tried 
at  Delhi.     Mr.  Sheo  Nai^ain  on  behalf  of   the  plaintiffs  opposes  ' 

this  application  on  the  ground  that  it  would  occasion  great 
inconvenience  to  his  clients  if  the  case  were  transferred  from 
Rawalpindi  to  Delhi.  He  also  contended  that  no  valid  reason 
had  been  shown  for  such  a  transfer  being  ordered.  In  VIII 
I  G.  page  449  (1),  it  was  held  ttat  a  plaintiff  should  not 
without  sufiBcient  cau«e  be  deprived  of  the  right  given  him  by 
law  to  select  the  Court  in  which  he  will  sue.  In  XXIII  I.  C. 
page  345  (2),  it  was  held  that  very  strong  reasons  must  be 
shown  for  depriving  a  plaintiff  of  the  right  to  bring  bis  suit 
in  any  Court  in  which  the  law  allows,  XKIV  J.  0.  page  707 
(3),  is  to  the  same  effect  In  XXV  I.  G.  page  874  (4),  it  was 
held  that  a  case  should  not  be  transferred  from  one  Court  to 
another  merely  on  the  ground  that  the  defendant  has  all  his 
evidence  at  the  latter  place.  In  XXXIV  I.  C.  page  68f)  (5), 
it  was  held  that  a  strong  case  must  be  made  out  in  order  to 
overrule  the  right  of  the  plaintiff  to  select  the  forum  of  his 
suit. 

The  question  for  determination  here  is  whether,  having 
regard  to  the  principles  enunciated  in  the  above  rulings,  with 
which  I  am  in  complete  accord,  any  such  case  can  be  said  to  be 
made  out  by  the  applicant.  Mr.  Govind  Das  urged  that  there 
were  three  points  primarily  involved  in  the  suit  ;  first,  whe- 
ther a  contract  was  entered  into  ;  secondly,  whether  a  breach 
of  contract  had  been  committed;  and  thirdly,  what  the  dam- 
ages, if  any,  were ;  and  he  contended  that  most  of  the  evidence 
especially  with  regard  to  the  third  point  would  have  to  come 
from  Delhi.     I  am  not  prepared  to  hold  that  this  alone  would 


(1)  (1910,)  8  Indian  Cases  449  (Bohtiram  v.  Chimunbux). 

(2)  (191.3;  2.3  Indian  Ca.^es  315  {Mutliia  Chetty  v.  Arunachallam) . 

(.3)  (1914)  24  Indian  Cases  707  (Sacliendra  Nath  v.   Muhammad  Ilabib- 

ullak). 
(^^  (1914)  25  Indian  Cases  874  (Shamussuddin  v.  Ali  Mahomed). 
(5)  (191Gj  34  Indian  Cases  686  {Syed  Ilitsain  v.  Mussammat  Sajjadi 

Begam), 
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be  a  sufficient  cause  for  tran.sferrin<^  the  case  to  that  District. 
It  seems  to  me  that,  if  anything,  the  balance  of  convenience  is 
in  favour  of  the  case  being  tried  in  the  forum  selected  by  the 
plaintiffs.  The  head  office  of  the  defendant's  firm  is  at  Rawal- 
'  pindi.     The  mere  fuct  tliat  iu  the  branch  of  this  firm  at   D-lhi 

there  is  another  partner  with  the  two  defendants  does  not  to 
my  mind  affect  the  situation.  The  bulk  of  the  property  of  the 
defendant's  firm  is  situa'ed  at  Rawalpindi,  and  it  is  obvious 
that  it  would  put  tlie  plaintiffs  to  considerable  inconvenience 
if  they  had  to  go  from  Rawalpindi  to  Delhi  for  every  hearing 
in  the  case,  whereas  if  it  was  found  necessary  to  take  any 
evidence  on  commission  at  Delhi  the  defendants,  at  any  rate, 
would  have  no  cause  for  complaint,  inasmuch  as  the  evidence 
taken  on  commission  would  be  tiiken  in  a  city  where  they  have 
their  own  bianch.  In  all  the  circumstances  it  seems  to  me 
that  instead  of  the  plaintiffs  having  instituted  this  suit  at 
Rawalpindi  in  order  to  harass  the  defendants,  the  defendants 
have  put  in  this  application  with  a  view^  to  doing  their  utmost 
to  hamper  and  harass  the  plaintiffs. 

I  accordingly  dismiss  this  apj.licatiou  with  costs —counsel's 
fee  Rs   150. 

Application  dismissed. 


No.  168. 

Before  Mr.  Justice  Broadway. 

JIWANSINGH— (Decree-holder;— APPELLANT, 

Versus 

SAWAN  MAL  AND  OTHERS— RESPONDENTS. 

Civil  Appeal  No.   3023  of  1917. 

Citil  Procedure  Code,  Act  V  of  1908,  seclion  101  (2)  and  order  21,  rules 
SO  and  92  and  order  iZ— order  setting  aside  a  sale  in  execution  of  a  decree — 
whether  second  appeal  from  an  order  of  Appellate  Court  is  competent — 
Revision. 

Ill  a  decree  obtaineJ  by  one  D.  M,  a  house  of  the  judgment-debtors  was 
attached  in  execution  of  decree ;  objections  to  the  attachment  Avcre  made  l)y 
one  M.  ^I  which  were  rejected.  M.  M.  thereon  liled  a  regular  suit.  During 
pendency  of  this  suit  one  J.  S.  liled  a  suit  against  the  same  judgment-debtors, 
and  obtained  an  ex  parte  decree,  attached  the  same  house,  brought  it  to 
f^ale  and  got  the  sale  confirmed.  When  D.  AI.  came  lo  kno.v  of  this  he  applied 
under  order  21,  rule  yo,  Civil  Procedure  Code,  asking  for  the  sale  to  be  set 
aside  as  being  obtniaed  in  a  fraudulent  decree  and  the  Court  set  it  aside 
accordingly  under  rule  92.  J.  S.  appealed  against  that  order  to. the  District 
Judge  under  order  43  of  the  Code  but  his  appeal  was  rejected  and  ho  then 
preferred  a  .■'ocond  appeal  to  Ihc  Chief  Court. 
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Held,  that  the  order  passed  by  the  District  Judge,  ou  appeal  under 
order  43  of  the  Code  of  Civil  Procedure  was  final  and  no  second  appeal 
could  be  entertained,  vide  section  104  (2)  of  the  Code. 

Held  also,  that  the  Chief  Court  would  riot  be  justified  in  interfering 
with  the  order  of  the  lower  Court  on  the  revision  side  as  the  equities  were 
all  against  the  appellant. 

Miscellaneous  Second  Appeal  from  the  order  of  Khan  Sahib  MirZa 
Zafar  Ah\  District  Judge,  Attack,  dated  the  ith  August  1917. 

B.  R.  Puri,  for  Appellant. 
D.  R,  Sawhney,  for  Respondents. 
The  judgment  of  the  learned  Judge  was  as  follows:— 

Broadway,  J. — The  facts  of  this  case  are  briefly  as  fol-    llth  Aj^rit  1919 
lows :  — 

Daudu    Mai  obtained  a    decree  against  Sawan   Mai    and 
Gumani   Mai  and  in  execution  attached  a  certain  house  and 
asked  for   it  to  be  sold.     Oue    Multani   Mai,    another  son  of 
Sawan  Mai,  filed   certain    objections  against  the  sale  of  this 
property  which  were  rejected.  Multani  Mai  then  filed  a  regular 
suit  asking  that  the  house  be    released  from    attachment.  This 
case  Multani  Mai  kept  pending  by  resorting  to  various  devices 
and   while  this   suit   was  pending  Jiwan    Singh  instituted   a 
suit  against  Sawan  Mai  and  Multani  Mai,   etc  ,  obtained  au 
ex  yaile  decree,  attached  the  same  house,  brought  it  to  sale  and 
got  the  sale  confirmed.     When   Daudu  Mai  came  to  know  of 
this  he  put  in  au  application  under  order  XXI,  rule  90,  Civil 
Procedure  Code,  asking  for  the  sale  to   be  set  aside  on  the 
ground  that  it  had  been  efiected  in  a  decree  obtained  fraudu- 
lently.    The  learned  Munsif  on  the  17th  March  1915  set  aside 
the  sale   under  order   XXE,    rule  92,    Civil    Procedure   Code. 
Daudu  Mai  then  instituted  a  suit  against  Jiwan  Singh  and 
Multani  Mai,  etc.,  for  a  declaration  that  the  decree  had  been 
obtained  by  fraud.     He  could  not  very  well  have  asked  for 
the  sale  to  be  set  aside  in  a  regular  suit,  inasmuch   as  it  had 
already  been  set  aside  under  order  XXI,  rule  9i,  Civil   Proce- 
dure Code.     Jiwan  Singh  appealed   against   the  order  under 
order  XXI,  rule  92  as  well  as  agaiust  the  decree  in  tbe  regu* 
lar  suit  and  the  learned    Distiict  Judge  dismissed  both   the 
appeals.     A  second  appeal  to  this  Court  in  the  regular  suit 
proved  infractaous  aud  a  second  appeal  was   filed  agaiust   the 
order  of    the    learned    District    Judge,   disuiissiug    tliu  appo.ii 
made  to  him  under  order  XLIll,  Civil  Prjceuuro  Coie. 

Mr«  Dev  Raj  on  behalf  of  the  respondents  raised  an  objec* 
tion  to  tho  effect  tbat  uo  second  appeal  was  cumpoteut  iuas" 
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much  as  secfion  10^  (2)  rendered  orders  passed  on  appeal 
under  order  XLIII,  Civil  Procedure  Code,  final.  In  my  opinion 
this  contention  is  correct.  The  application  was  made  under 
order  XXf,  rule  90,  and  the  sale  was'set  aside  under  rule  92. 
Order  XLIII  gave  the  right  to  appenl  and  this  right  was 
availed  of.  No  further  appeal  is  competent,  and  Mr.  Puri  on 
behalf  of  .Tiwan  Singh  suggested  that  in  this  event  his 
appeal  should  be  treated  as  a  revisim  Whether  or  not 
the  order  passed  under  order  XXI,  rule  92,  Civil  Procedure 
Code,  was  legal  is,  perhaps,  a  matter  which  is  debatable  but 
the  circumstances  of  this  case  are  such  that  I  certainly  do  not 
think  I  should  be  justified  in  interfering  in  favour  of  Jiwan 
Singh.  The  decree  was  obtained  by  him  fraudulently  and 
oollusively  and  therefore  the  equities  are  all  against  him.  The 
appeal  is  not  competent  and  I  decline  to  interfere  on  the 
revision  side.  Jiwan  Singh  will  pay  the  costs  of  the  other 
side.     Counsel's  fees  Rs.  32. 

Appeal  dismissed. 

No.  169. 

Before  Mr.  Justice  Becau-Pdiiiau. 

ATTAR  SINGH— (Plaintifi)— APPELLANT, 

Vcrsui 

KARM  CHAND  AND  OTHERS  -(Dlicnl'Anfs)- 

RESPONDENTS. 

Civil  Appeal  No.  3-4 1  of  J  9 19. 

Civil  Procedure  Code,  Act  V  of  1908,  order  41,  rules  18  and  19  and 
order  43,  clause  't)— whether  an  order  of  disviissal  on  account  of  failure  to 
deposit  process  fees  is  open  to  appeal— neccsniiy  of  fixing  a  period  for 
deposit  of  the  fees. 

Held,  that  aa  order  by  the  Lower  Appellate  Court  dismissing  an  appeal 
under  order  11,  rule  16  of  the  Code  of  I'ivil  Proceduic  is  not  open  to  appeal 
to  the  High  Court.  The  proper  remedy  is  an  application  under  rulo  I'J  for 
re-admission. 

Held  also,  that  in  the  order  of  the  Court  calUny  for  deposit  of  process 
^ees  a  period  should  be  fixed  for  such  payment.  But  although  no  such  period 
ABs  fixed  in  the  order  ii  this  Cise,  as  the  fees  were  not  even  paid  by  the 
date  fixed  for  hearing  of  the  appeal  and  as  appellant  did  not  plead  that 
non'piymcnl  wa'«  due  to  the  fact  that  he  had  not  been  directed  to  pay  by  a 
fixed  date  the  High  Court  must  decline  to  interfere  on  the  revision  side. 
\l  W.  R.  290,  (I)  referred  to. 


(1)  (1869)  11  ^V.  li.  2\)0  {Purshadee  Lall  v.  Umbika  I'crshad  Ull). 
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Miscellaneous  Second  Appeal  from  the  order  of  Lieutenant-Colonel 
J.  Frizelle,  District  Judge,  Jtdlnndw\  dated  the  u2nd  Noveni' 
ber  19  ]8. 
Gopal  Lai,  for  Appellant. 

Kauwax'  Naraiu,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Bevan-Petman,  J. — The  appellant  had  instituted  an  appeal  ^^ih  May  1919; 
in  the  Court  of  the  District  Judge  at  Jullundar,  and  though  a 
very  long  period  was  i^iven  for  the  hearing  of  the  case,  he  paid 
no  process  fees  to  have  notice  served  on  the  respondents.  On 
the  date  fixed  for  the  hearing  the  appeal  was  dismissed  on 
account  of  the  said  default,  presumably  under  order  XLI,  rule 
IS  of  the  Code  of  Civil  Procedure.  The  appellant  made  no 
application  under  rule  19  of  the  same  order  and  has  appealed 
to  this  Court.  A  preliminary  objection  is  taken  that  no  appeal 
lies.  Though  this  appeal  purports  to  be  one  under  order  XLIII, 
clause  (0.  which  relates  to  an  order  passed  under  order  XLI, 
rule  19,  it  is  clear  that  no  order  was  passed  under  that  rule 
and  the  appeal  is  really  one  against  an  order  passed  under  rule 
18.  The  proper  remedy  was  an  application  under  rule  19,  but 
this  was  not  made.  No  appeal  lies  to  this  Court  from  an  order 
under  rule  18  and  it  is  admitted  that  the  order  is  not  a  decree. 
1  therefore  hold  that  no  appeal  lies,  but  I  proceed  to  hear  the 
case  on  revision. 

The  usual  practice  in  the  Subordinate  Courts  is  for  the  Clerk 
of  the  Court  to  give  a  date  by  which  the  process  fees  for  serv- 
ing the  respondent  with  notice  of  the  appeal  is  to  be  paid 
into  Court.  Such  action  is  by  a  niiuisterial  officer  of  the 
Court  authorised  in  this  respect  and  must  be  regarded  as  an 
act  of  the  Court.  In  the  present  case  the  appellant  was  direct- 
ed to  pay  in  the  amonut  of  the  process  fee  but  no  date  was 
fixed  by  which  the  appellant  had  to  make  the  payment. 

Ordei-  XLI  rule  18  provides  that  the  Court  may  dismiss 
an  appeal  when  on  the  date  fixed  for  the  hearing  it  is  found 
that  the  uotite  to  the  lespondent  has  not  been  served  in  con- 
sequence of  the  failure  of  the  appellant  to  deposit,  within  the 
period  fixed,  the  sum  required  to  defray  the  cost  of  serving  the 
notice.  In  order  to  enable  the  Appellate  Court  to  avail  itself 
of  this  provision  a  date  must  have  been  fixed  by  which  the 
process  fee  was  to  be  paid.  This  was  the  view  taken  of  the 
law  in  Purshadee  Lall  v.  UmKika  Parshad  Lall  (11  W.  E.  2i^0) 
(I).     Though  this  decision  was   not  given  under  the  present 

(1)  (1809)  11  W.  li.  290  {Purshadee  Lall  v.  Umbika  Pershad  Lai).         ' 
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Code  of  Civil  Procedure,  the  law  ou  the  subject  has  uot  been 
altered.  In  fact  a  reference  to  the  previous  Codes  makes  it 
more  clear  that  it  is  the  daty  of  the  Appellate  Court  to  fix  a 
date  by  which  the  process  fees  are  to  be  paid.  Section  2  of 
Act  XXUI  of  1861  is  as  follows  :— 

"  Every  process  required  to  be  issued  under  Act  VIII  of 
"  1859  shall  be  served  at  the  expense  of  *  *  *  and  the 
"  sum  required  to  defray  the  costs  of  such  service  shall  be  paid 
"  into  the  l-ourt  before  the  process  is  issued  within  a  period  to 
"  be  fixed  by  the  Court  issuing  the  process." 

The  alteration  in  the  language  of  the  subsequent  Codes 
has  not  altered  the  meaniug. 

In  the  present  case  the  appellant  was  ordered  at  tlie  time 
the  date  of  the  hearing  was  fixed  to  pay  the  amount  of  the 
process  fee.  He  certainly  realised  that  he  had  to  pay  the  fee 
before  the  date  of  heating.  The  most  that  he  can  claim  is  that 
he  was  allowed  time  up  to  the  dato  of  hearing.  Even  ou  the 
date  of  hearing  the  process  fee  had  not  been  p^id  aud  he  did 
uot  plead  that  the  non-payment  was  dae  to  the  fact  that  he 
had  not  been  directed  to  pay  by  auy  fixed  period.  It  may  be 
contended  that  he  was  given  the  whole  period.  However  that 
may  be,  this  is  uot  in  my  opiuion,  a  dt  case  for  the  exorcise  of 
the  discretionary  powers  of  revision  of  this  Court.  Tho  appeal 
is  dismissed  with  costs. 

Aitpeal  dismissed. 

No.  170. 

Before  Mr.  Justice  Bcvan-Pdman, 

AlUHAMMED  UMAE  KHAN  AND  ANOTHEli— (UoE.suANia) 
—APPELLANTS, 

Versus 

RAZl  KtlAN,  lire— (Plaintiffs)-IIESPONDENTS. 

Civil  Appeal  No,  'did  of  191U. 

Second  appeal— on  point  of  abandonment  by  an  occupancy  tenant  — 
whether  competent— Punjab  Tenancy  Act,  XV I  of  1887,  section  3Q-udccrsc 
jjosscssion  by  the  proprictorts, 

IJeld,  that  abaadouiaent  by  im  occupancy  tenant  or  adverse  possession 
by  a  laadlotJ  arc  not  necessarily  questions  of  fact  aud  that  a  finding  on 
such  questions  may  bo  considered  in  second  appeal  when  tho  decision  is 
based  on  no  evidence  or  a  misreading  of  evidence  or  is  against  express  prima 
/ac»c  reliable  evidence  which  by  law  is  to  bo  presumed  to  be  correct  in  tho 
abbcuco  of  all  evidence  to  the  contrary  or  which  is  based  -on  a  miscou- 
•truction  of  the  Punjab  Tenancy  Act. 
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81  P.  R.  191G  (1),  16  I.  C.  887  (2),  /.  L.  R.  19  Cal  253  (P.  C.)  (3). 

I.  L.  R.  41  Cal.  972  (P.  C.)  (4)  and  Civil  App«al  No.  1831  of  1914 
(unpublished^,  referred  to. 

141  P.  R  188J  ^5),  121  P.  fl.  1881  (6),  and  Case  No.  253  of  1918  (7),  dis- 
tinguished. 

Held  also,  that  where  the  ocjupancy  tenants  did  not  for  a  large  number 
of  years  either  cultivate  the  land  themselves  or  by  others,  and  there  was  no 
sufficient  cause  for  their  not  having  done  so  and  they  did  not  arrange  for 
payment  of  rent  when  due,  abandonment  is  established  and  adverse  possession 
by  the  proprietors  may  b3  presume!  from  the  fact  that  they  gave  the  land  to 
their  own  tenants-at-will. 

2  P.  R.  (Rev.)  1901  (8),  referred  to. 
Second  Appeal  fro-n  the  decree  of  Lieutenant -Golonel   B,  0.  Boe, 
District  Judge,  Attoch,  at  Gampbellpur,  dated  the  29th  Novem,' 
her  1918. 

Harcharan  Das  Bballa,  for  Appellants. 
Makand  Lai  Pari,  for  Respondents. 

The  judgment  of  the  learned  Jud^e  was  as  follows  : — 

Bevan-Petjian,  J. — A  preliminary  objesfcion  is  taken  that  \^th  May  1919» 
no  second  appeal  lies  because  the  questions  of  abandonment 
and  adverse  possession  are  questions  of  fact.  In  my  opinion, 
neither  the  questions  of  abandonment,  and  more  particularly 
abandonment  by  an  osaupancy  tenant  nor  of  adverse  posses- 
sion are  necessarily  questions  of  fact.  A  great  deal  must 
depend  on  the  circumstances  of  the  case. 

In  the  present  case  the  question  of  a  I  verse  possession  is 
dependant  on  that  of  abandonment.  With  regard  to  abandon- 
ment the  respondents  rely  on  a  decision  of  the  Chief  Court  of 
the  Punjab  N"o  253  of  1908,  reported  in  the  unauthorised 
Pnnjab  Law  Reporter  as  No.  102  of  1909  (7).  This  judgment 
however,  lays  down  no  such  wide  proposition,  but  relying  on 
the  decisions  in  141  P.  R.  1883  (5)  and  121  P.  B.  1884  (6)  itwas 
held  that  in  the  case  before  the  Court,  the  question  of  abandon- 
ment was  one  of  fact.  This  might  well  have  been  the  case. 
The  judgment  is  very  brief  and  the  facts  ape  not  stated.  In 
the  two  decisions  referred  to  it  was  no  doubt  remarked  that 
the  question  of  abandonment  was  one  of  fact  to  be  decided  on 

(1)  81  P.  R.  1916  {Jowala  Singh  v.  Lakha  Singh). 

(2)  (1912)  10  Indian  Cases  8«7  (Gauri  Shankar  v.  Madho  Charan). 

(3)  (18'.)1)  /.  L.  R.  19  Cal.  253  (P.  C.)  {Laclmesioar  Singh  v.  Manowar 

llussain). 
0)  (1914^  /.  L.  R.  41  Cal.  972  (/'.   C.)  (Harendra   Lai  Roy  Chowdhuri 

V.  Haridasi  Dehi). 
(5)  141  P.  R.  1883  {Fazl  Din  v.  Shah  Muhammad). 
(0)  121  P.  R.  1884  (Cangu  v.  Jaxcahar  Singh). 
(7)  Printed  as  102  P.  L.  R.  1909  (Atra  v.  Ram  Kish^n). 
;8)  2  P.  R.  (Rev.)  1901  [Lakha  v.  Thakar  Dial). 
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the  circumstances  of  each  case,  but  the  question  whether,  under 
every  conceivable  circumstance  a  finding  with  regard  to  aban- 
donment was  purely  a  question  of  fact  was  not  before  the 
Courts.  Since  these  decisions  of  1883  and  ISSt  the  Punjab 
Tenancy  Act  has  been  passed  and  to  some  extent  the  subject 
of  abandonment  by  an  occupancy  tenant  is  dealt  with  in  sec- 
tion 33  of  that  Act  Under  these  circumstances  I  doubt  whether 
those  decisions  are  now  applicable  in  respect  of  this  matter. 

No  authority  has  been  quoted  for  the  proposition  that  a 
finding  as  to  abandonment  bj'  an  occupancy  tenant  is  final 
even  though  the  finding  is  based  on  i:o  evidence,  or  on  a  mis- 
reading or  misconstruction  of  evidence  or  of  documents  or  is 
against  express  prima  facie  reliable  evidence  which  by  law  is 
to  be  presumed  to  be  correct  in  the  absence  of  all  evidence 
to  the  contrary,  or  which  is  based  on  a  misconstruction  of  the 
provisions  of  the  Punjab  Tenancy  Act.  In  Jowala  Singh  v. 
Ldkha  Singh  (81  P.  R.  1916)  (I)  it  was  held  that  misreading 
of  evidence  may  afford  suflBcient  reason  for  interference  on 
second  appeal.  In  Gauri  Shanl'ir  v.  Ma'Jho  Charan  (XVI 
Indian  Cases  887)  (2),  which  is  a  ruling  of  a  Division  Bench 
of  the  Chief  Court  of  the  Punjab,  it  was  held  that  a  finding 
of  fact  to  be  conclosive  and  binding  on  a  Court  of  second  appeal 
must  be  a  finding  based  on  evidence  legally  sufficient  to  sup- 
port it  and  where  there  is  no  sufficient  evidence  to  justify 
such  a  finding,  the  finding  cannot  operate  as  a  finding  of  fact. 
In  Lachiiiesn-ar  Singh  v.  Manowar  Hus^ain  {I.  L.  R.  XIX  Cal. 
253)  (^)  their  Lordships  of  the  Privy  Council  held  that  the 
decision  that  the  defendant's  possession  had  been  adverse  hav- 
ing been  an  inference  from  fact  in  the  Courts  below,  the  correct- 
ness of  this  as  a  legal  conclusion  to  be  drawn  or  not,  was  a  ques- 
tion open  to  second  appeal.  It  appears  that  the  sameargument 
would  apply  to  the  legal  conception  of  abandonment  especially 
wht-re  certain  acts  have  by  statute  been  declared  to  constitute 
abandonment  by  an  occupancy  tenant.  In  Uarendra  Lai  Roy 
Choxodhuri  v.  Uaridasi  Dehi  (/.  L.  R.  XLl  Cal.  972)  (i)  it  was 
strongly  contended  that  their  Lordships  of  the  Privy  Council 
should  not  depart  from  their  usual  practice  of  not  interfering 
with  two  concnrrent  findings  of  fact,  but  their  Lordsliips  point- 
ed out  tluit  it  was  a  case  of  no  evidence.  There  are  al-^o  a 
number  of  unpublished  judgments  of  the  Chief  Court  of  the 

{1>  81  P.  R.  1916  {Jowala  Singh  v.  Lakhn  Singh), 

(2)  (1912)  10  Indian  Casrg  887  (Gauri  Shankar  v.  Madho  Charan). 

(3)  (1891)  I.  L.  R.  10  Ca/.  253  (P.  C.)  {LnchmcHcar  Singh  v.  Manmcnr 

Ilussain). 

(4)  (1914)  /.  L.  R.  41  Cal.  972  {P.  C.)  {Harendra  Lai  Roy  Chotcdhuri  v. 

Baridati  Debi). 
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Pnnjab  whicli  decide  that  a  finding  of  fact  based  on  no  evidence 
or  against  express  prima  facie  reliable  evidence  is  liable  to 
be  set  aside  on  second  appeal.  An  instance  is  Civil  Appeal 
No.  1831  of  19U. 

In  the  present  case  the  Lower  Appellate  Court  has  not 
oon.sidered  the  oral  evidence,  which  it  has  set  aside  on  the 
ground  that  it  is  not  of  much  value,  without  giving  any  reasons 
and  has  decided  the  appeal  on  what,  in  my  opinion,  is  a  mis» 
construction  of  entries  in  the  revenue  papers.  It  would  have 
been  more  satisfactory  to  have  judged  and  discussed  the  oral 
evidence  in  the  light  of  a  proper  construction  of  these  entries. 
The  Lower  Appellate  Court  itself  describes  these  entries  as 
vital.  It  finds  that  it  is  manifest  from  the  revenue  records 
that  the  plaintiffs,  the  occupancy  tenants,  have  not  received 
any  rent  for  a  considerable  period  and  that  their  allegations 
to  the  contrary  are  false.  It  finds,  further,  that  the  Record 
of  Rights  prepared  in  1902-03  shows  in  the  proprietor's  column 
that  the  representatives  of  defendants  were  proprietors  and 
in  the  tenant's  column  the  plaintiffs  are  shown  as  occupancy 
tenants  out  of  possession,  that  a  man  named  Chaman  was 
cultivating  the  land  as  tenant-at-will  on  behalf  of  ilie  proprietors 
and  that  in  the  column  of  rent  it  is  noted  that  nothing  is  due 
to  the  occupancy  tenants.  The  Court  also  finds 'that  in  the 
jamahandi  of  1911-12  there  are  similar  entries.     ' 

It  appears  to  me  that  the  only  construction  to  be  placed 
on  these  entries  is  that  the  proprietors  had  arranged  for  the 
cultivation  and  that  the  tenancy  of  the  actual  cultivator  was  one 
under  them  and  not  under  the  occupancy  tenants.  I  think  this 
construction  would,  in  view  of  the  entries  being  of  1892,  at 
once  raise  a  presumption  both  of  abandonment  and  adverse 
possession.  The  Lower  Appellate  Court,  however,  has  pro- 
ceeded to  dispose  of  the  appeal  on  the  basis  of  a  judgment 
Lahha  v.  Thahar  Dial  (2  P.  B.  of  1901,  Bev.)  (I).  This  judgment 
dealt  with  section  3S  of  the  Punjab  Tenancy  Act,  1887  and  the 
learned  Financial  Commissioner  held  that  "  to  constitute  aban- 
«  donment  carrying  with  it  extinction  of  the  right  of  occupancy 
•*  under  section  38,  three  things  are  necessary  ;  and  all  these 
"must  exist  in  combination  with  each  other  ;  these  are  (I) 
"  that  the  tenant  fails  for  more  than  one  year  to  cultivate  his 
"  tenancy  either  by  himself  or  some  other  person  ;  (2)  that  he 
"so fails  without  sufficient  cause;  and  (3)  that  he  fails  to  ar- 
"  range  for  the  payment  of  the  rent  of  the  tenancy  as  it  falls  due. 

(1)  2  P.  R.  {Rev.)  1901  {Lakha  v.  Thakar  Dial) 
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*'  If  a  tenant  lia«  sufficient  cause  for  his  failure  to  cultivate  there 
"  is  n  >  abandonment ;  so  also  if  he  fails  to  cultivate  bat  arranges 
"for  the  pnyment  of  the  rent  Jis  it  falls  due,  nbandocment  does 
"not  ooenr."  It  was  also  pointed  out  that  with  regard  to 
the  intention  of  the  section  the  essential  point  for  consideration 
is  whether  the  landlord  has  sustained  any  injury  from  the 
tenant  which  woald  justify  the  penalty  oEextinction  of  the  right 
and  that  if  the  landlord  has  sustained  no  injury  whatever  the 
Courts  should  require  extremely  strict  proof  as  to  all  the  three 
points  above  noted.  In  that  particular  case  it  was  held  that 
as  the  occupancy  tenant  was  a  minor  he  had  sufficient  cause 
for  not  cultivating  and  that  his  uncle  had  as  a  matter  of  fact 
arranged  for  the  cultivation  with  the  proprietors.  The  Lower 
Appellate  Court  in  dealing  with  the  above  judgment  has,  I 
think,  misread  the  first  condition  which  is  not  that  there  must 
be  u  failure  to  cultivate  for  on?  year  but  that  the  occupancy 
tenant  must  fail  to  cultivate  the  tenancy  either  by  himself  or 
some  other  person,  whilst  the  third  condition  relates  to  a  failure 
on  the  part  of  the  occupancy  tenant  to  make  the  necessary 
arrangements.  The  Lower  Appellate  Court  holds  that  the  con- 
ditions have  been  Pufficiently  met  by  the  fact  that  the  lands 
have  not  been  out  of  cultivation  and  payment  has  been  made 
direct  to  the  proprietors  who  have  not  suffered.  It  regards 
the  matter  of  loss  as  tho.  es.sential  point  but,  as  pointed  out 
by  the  Financial  Commissioner,  where  there  has  been  no  loss 
the  result  is  not  that  it  must  be  held  there  had  been  no  aban- 
donment but  that  strict  proof  of  the  conditions  should  be  re- 
quired. If  the  conditions  are  proved  the  fact  of  there  being 
no  loss  is  immaterial. 

The  first  condition  has  been  further  dealt  with  by  the 
Lower  Appellate  Court  under  the  discussion  of  adverse  posses- 
sion and  it  has  held  that  the  occupancy  tenants  "  have  arrang- 
"ed  for  the  cultivation  of  the  land,  or  at  least,  the  land  has 
"  been  cultivated  all  this  time  and  their  names  have  been  borne 
"  out  in  the  revenue  papers."  No  evidence  is  referred  to  in 
support  of  the  finding  that  the  occupancy  tenants  had  arrang- 
ed for  the  cultivation.  Apparently  seeing  the  weakness  of 
this  finding  the  Court  added  "  or,  at  least,  the  land  has  been 
"cultivated."  This  last  finding  is  not  sutficient.  The  burden 
of  proof  is  no  doubt  on  the  proprietors  but  in  the  absence  of 
evidence  to  the  contrary,  and  none  has  been  referred  to,  either 
by  the  Lower  Court  or  in  this  Court,  the  presumption  raised 
by  the  entries  in  the  revenue  papers  is  sufficient.  I  hold  that 
the  appellants  did  not  for  a  large  number  of  years  either  oolti- 
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vate  the  land  by  themselves  or  by  others,  that  there  is  no  suffi- 
cient canse  for  not  having  done  so  and,  finally,  that  they  did 
not  arrange  for  payment  of  rent  when  due. 

'It  is  urged  that  no  overt  act  on  the  part  of  the  proprietor? 
has  been  proved  from  which  adverse  possession  can  be  presumed, 
but  the  giving  of  the  land  by  the  proprietors  to  their  own 
tenants-at-will  is  sufficient  for  the  purpose.  I  hold  that  the 
suit  is  time-barred.  For  the  above  reasons  I  accept  the  appeal 
with  costs  throughout. 


Appeal  accepted. 


Chief  Caitrt  oi  the  f  imjab, 
CIVJL  JUDGMENTS. 


No.  1, 

Before  Hon.  Mr.  Justice  Shah  Din. 
DAULAT  RAM— (Defendant)— APPELLANT, 

Versus 

GADI  RAM  AND  ANOTHER-(Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  2100  of  1917. 

Indian  Limitation  Aci,  IX  of  1908,  article  11 — whether  applicable, 
where  Court's  order  to  bring  a  suit  icas  ultra  s'ivgs— Second  appeal— on 
question  whether  the  house  in  dispute  is  a  dharmsala  and  has  been  dedicated 
to  public,  religious  or  charitable  uses. 

Held,  that  article  11  of  the  Limitation  Act  is  not  applicable  to  a  suit 
where  the  order  of  the  Court  directing  plaintiffs  to  bring  a  suit  to  establish 
their  right  was  ultra  vires. 

Held  also,  that  the  question  whether  the  house  in  dispute  is  a  dharmsala 
and  has  been  dedicated  to  public,  religious  or  charitable  uses  is  one  of  fact 
and  cannot  be  raised  in  second  appeal, 

38P.i?.  1913(1',  referred  to. 
Second  Appeal  from  the  decree   of  J.  A.  Boss,  Esquire,  Additional 
District  Judge,  Multan,  at  Vera  Ghazi  Khan,  dated  the  24:th 
Apnl  1917. 

Durga  Das,  for  Appellant. 

Rajindar  Pars  had,  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Shah  Din,  J. — The  facts  of  this  case  are  very  fally  given  J?;/^  Apiil  1918 
in  the  judgment  of  the  District  Judge  and  it  is  unnecessary 
to  repeat  them  here,  The  first  point  urged  by  the  defendant- 
appellant's  pleader  is  that  the  suit  of  the  plaintiffs-respondents 
is  barred  by  limitation  under  Article  U  of  Schedule  I  to  the 
Indian  Limitation  Act.  In  this  connection  it  is  argued  that 
the  order  of  the  ilunsif,  dated  the  30th  of  March  1915,  on  the 
application  of  the  appellant,  dated  the  •.:7th  January  19 16 
directed  the  Hindu  Panchayat  of  Karor,  which  was  represented 
by  the  persons  who  were  offering  resistance  to  the  appellant 
{\)  38  P.  R.  1913  [Gosain  Sant  Das  v.  ilussammat  Earn  Bai), 
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in  obtaining  possession  of  the  house  in  dispute,  to  bring  a 
regular  suit  to  establish  their  rights  ;  and  that  since  the 
present  suit  was  not  brought  under  rule  103  of  order  XXI, 
Civil  Procedure  Code,  within  the  period  of  one  year  laid 
down  by  article  11  of  the  Limitation  Act,  the  suit  is  barred 
by  time. 

This  argument  is  based  upon  a  misconception  of  the  order 
of  the  Munsif,  dated  the  30th  March  1915.  By  that  order  the 
application  of  the  appellant,  dated  the  27th  January  1915  was 
dismissed,  and  the  order  was  clearly  passed  under  rule  99  of 
order  XXI.  Such  being  the  case,  the  Munsif  had  no  jurisdic- 
tion to  direct  the  persons  in  whose  favour  the  order  in  question 
was  passed,  or  the  Hindu  Panchayat  of  Karor,  to  bring  a 
regular  suit  to  establish  their  rights  ;  and  rule  103  of  the  said 
order  has  no  application  whatever  to  the  case.  It  is,  therefore, 
clear  that  the  present  suit  is  not  barred  by  article  1 1  of  the 
Limitation  Act. 

The  question  of  res  judicata  raised  in  the  third  ground  of 
appeal  was  not  argued  before  me  and  need  not,  therefore,  be 
decided.  On  the  meiits  of  the  case,  I  hold,  on  the  authority 
of  38  P.  Ze.  1913  (1),  that  the  finding  of  the  District  Judge 
that  the  house  in  dispute  is  a  clharmsala  and  has  been  dedicat- 
ed to  public,  religious  or  charitable  uses  is  one  of  fact  and 
cannot  be  disturbed  in  second  appeal.  The  facts  of  this  case 
are  very  similar  to  those  of  the  case  cited :  and  even  if  the 
question  involved  were  one  of  law,  I  entirely  agree  with  the 
District  Judge  that,  upon  the  material  on  the  record,  it  must 
be  held  that  the  house  in  d-spute  has  been  made  by  user,  if 
not  by  express  dedication,  a  dharmsala,  and  oanuot  be  treated 
as  private  property. 

The  only  other  point  argued  before  me  is  one  raised  in 
the  tenth  ground  of  appeal ;  but  this  ground  of  appeal  is 
identical  with  the  fifth  ground  taken  before  the  District  Judge 
as  to  which  that  oflBcer  has  noted  in  his  judgmout  that  it 
was  not  touched  upon  at  all  in  argument  before  him.  I  cannot, 
therefore,  allow  the  appellant  to  raise  it  in  this  Court. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


(I)  38  V.  R.  1913  (Gosain  Sant  Das  v.  Mussammat  RamDai). 
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No.  2. 

Before  Hon.  Mr.  Justice  SlwJi  Bin. 

DEPUTY  COMMISSIONER,  AMRITSAR— APPELLANT, 

Versus 

MAHINDAR  SINGH  AND  OTHERS— RESPONDENTS. 

Civil  Appeal  No.  2401  of  1917. 

Punjab  Court  of  Wards  Act,  II  of  1903,  section  31  i2)  (Z)— power  of 
Executing  Court  to  order  sale  of  attached  property  after  certificate  has  been 
filed. 

Held,  that  where  the  decree-holders  have  filed  with  their  application 
for  execution  a  certificate  to  the  effect  specified  in  sub-section  (2)  of  section 
31  of  the  Punjab  Court  of  Wards  Act,  the  Executing  Court  has  power  to 
issue  any  attachment  or  other  process  in  execution  of  the  decree,  and  the 
property  under  the  control  of  the  Court  of  Wards,  which  has  been  duly 
attached,  can  be  sold  in  execution  without  the  consent  or  concurrence  of 
the  Court  of  Wards. 

Miscellaneous  First  Appeal  from  the  order  of  Lala  Ganga  Eani 
Wadhwa,  Senior  Subordinate  Judge,  Amritsar,  dated  the  Qth 
July  ;917. 

Sham  Das,  for  Appellant. 
Duni  Chand,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Shah  Din,  J. — This  appeal  is  a  sequel  to  the  Miscellaneous  0.7  ».  tqiq 
First  Appeal  No.  3  \58  oi  19 \6,  Balwant  Singh  and  another  y. 
Mahandar  Singh  and  others,  which  was  disposed  of  by  my 
judgment,  dated  23rd  April  1917  (I).  What  was  decided  in  that 
judgment  was  that  since  the  respondents  had  filed  with  their 
application  for  execution,  dated  the  26th  April  1916,  a  certifi- 
cate from  the  Deputy  Commissioner  to  the  effect  that  they  hud 
notified  their  claim  to  him  as  required  by  section  26  of  the 
Court  of  Wards  Act,  II  of  1903,  the  Executing  Court  had 
every  power  under  sub  section  (8)  of  section  31  of  the  said  Act, 
to  order  the  attachment  of  the  property  of  the  then  appellant 
Sardar  Balwant  Singh. 

The  question  whether  the  Court  executing  the  decree 
could,  after  the  property  of  the  judgment-debt  ir  had  been  duly 
attached,  proceed  to  sell  it  in  execution  without  the  concurrence 
of  the  Court  of  Wards  did  not  arise  in  that  case  and  was  left 
undecided.  Since  my  judgment  was  passed,  the  Executing 
Court  has  made  an  order  for  the  auction  sale  of  the  property 
which  had  been  attached  j  aud  this  order  has  been  made 
without  the  concurrence  of  the  Court  of  Wards.     The  quostiou 

(1)  Printed  on  page  4  infra. 


CIVIL  JUDGMENTS-No.  2.  [  Rboord, 


for  decision  in  this  appeal  is  whether  that  order  is  bad  in  law  ; 
and  after  hearing  the  appellant's  pleader  I  have  no  hesitation 
in  answering  the  question  in  the  negative.  Under  section  31, 
sub-section  (3)  of  the  Conrt  of  Wards  Act,  when  the  decree- 
holders  filed  with  their  application  for  execution  a  certificate 
to  the  effect  specified  in  sub-section  (2)  of  the  said  section,  the 
Executing  Court  had  power  to  issue  any  attachment  or  other 
process  in  execution  of  the  decree ;  and  it  is  nowhere  laid  down 
in  the  Act  that  the  propeity  under  the  control  of  the  Court  of 
"Wards,  which  has  been  duly  attached,  cannot  be  sold  in  execu- 
tion without  the  consent  or  concurrence  of  the  Court  of  Wards 
being  first  obtained. 

I  am  therefore  of  opinion  that  the  order  of  the  lower  Court 
is  correct  and  I  dismiss  the  appeal  with  costs. 

Api  eal  dismissed^ 


Judgment  in  Miscellaneous  First  Appeal  No  315S  of  1916, 
referred  to  above. 

23rd  April  1917.  Sitah  Din,  C.  J. — This   appeal  arises  out   of  execution  pro- 

ceedings relating  to  a  decree  which  was  passed  in  favour  of 
the  respondents  against  appellant  No.  1  on  the  llth  May  1912. 
On  the  12th  May  1914  the  estate  of  the  said  appellant  was 
placed  under  the  superintendence  of  the  Court  of  Wards.  On 
the  9th  April  1915  the  respondents  made  an  application  for 
execution  of  the  decree,  1)ut  filed  no  certificate  from  the  Deputy 
Commissioner  under  section  26  of  the  Court  of  Wards  Act, 
Punjab  Act  II  of  1903,  shewing  that  thoir  cUim,  as  bnscd  on 
the  decree,  had  been  notified  in  writing  to  the  Deputy  Com- 
missioner after  the  application  of  the  notice  under  section  9 
of  the  Act,  On  the  Isfe  January  1916  certain  propeity  belong- 
ing to  appellant  No,  I  which  was  under  the  superintendence  of 
the  Court  of  Wards  was  attached  in  execution ;  but  on  the  19th 
January  1916  the  Deputy  Commissioner,  on  behalf  of  the 
Court  of  Wards,  objected  to  the  attachment.  On  the  20th 
April  1916  the  Executing  Court  ordered  the  respondents  to 
amend  their  npplication  for  execution  and  to  make  the  Court  of 
Wards  a  party  to  the  execution  proceedings. 

On  the  '26th  April  1916  a  fi-esli  application  for  evecutiou 
was  made  by  the  respondents  in  which  both  appellant  No,  I 
and  the  Court  of  Wards,  which  is  appellant  No,  2  in  this  Court, 
were  made  paities;  find  a  certificate,  dated  tlie  22nd  March 
1916,  obtained  from  the  Deputy  Couiniissionur  under  section  26 
of  the  Court  of   Warda   Act   was  also  filed    along   with  the 
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application.  The  appellants  objected  to  execution  of  the  decree 
being  issued  on  the  groand  that  since  the  property  of  the 
judgment-debtor  had  vested  in  the  Court  of  Wards,  the  Execut- 
ing Court  had  no  povver  to  execute  the  decree  against  any 
portion  of  it  and  the  respondents  were  bound  to  apply  to  the 
Deputy  Commissioner  for  recovery  of  the  decretal  amount. 
The  lower  Court  has  overruled  this  objection  by  order,  dated 
the  16th  August  1916,  and  the  present  appeal  has  been  pre- 
ferred from  that  order. 

In  my  opinion  the  order  of  the  lower  Court  is  fully  justified 
under  section  31  of  the  Court  of  Wards  Act,  and  must  therefore 
be  maintained.  Admittedly,  the  respondents  filed,  along  with 
their  application  of  the  26th  April  191^,  a  certificate  from  the 
Deputy  Commissioner  to  the  effect  that  they  had  notified  their 
claim  to  him  as  required  by  section  26  of  the  Act.  Sub- section 
(2)  of  section  31  has  therefore  no  application  to  the  case;  and 
under  sub-section  (3j  of  the  section  the  Executing  Court  has 
Gvery  power  to  issue  an  attachment  or  other  process  in  execu- 
tin  of  the  decree  against  the  property  of  appellant  No-  1, 
which  is  under  the  superintendence  of  the  Court  of  Waids. 
The  order  of  the  lower  Court  undtr  appeal  is  to  the  effect 
that  since  the  decree-holders  have  filed  the  requisite  certificate 
from  the  Deputy  Commissioner  execution  of  the  decree  can 
issue.  This  order  is  in  full  accord  with  sub-section  (3)  of 
section  31  of  the  Act,  and  the  appeal  must  therefore  fail. 
The  question  whether  the  lower  Court  can,  after  the  property 
of  the  judgment- debtor  has  been  duly  attached,  proceed  to 
Fell  it  in  execution  without  the  concurrence  of  the  Court  of 
Wards  does  not  arise  for  decision  at  this  stage  of  the  proceed- 
ings and  I  am  not  called  upon  to  decide  it, 

I  dismiss  the  appeal  with  costs. 


No.  3. 

Before  Hon.  Mr.  Justice  Shah  Din. 

DliPUlY  C0J\UJISS10NEE,  AMRITSAR—APPELLANT, 

Versus 

BALLA  MAL  (Decree-Holder)— RESPONDENT. 

Civil  Appeal  No.  2402  of  1917. 

Punjab  Court  of  Wards  Act,  II  of  1903,  section  31  (2)  and  (Z)— whether 
each  application  for  execution  must  be  accompanied  by  a  certificate, 

Ueld,  that  there  is  sufficient  oomiDliance  with  section  31  (2)  and   (3)  of 
the  Court  of  Wards  Act  if  one  certificate  is  filed  in  the  Executing  Court  to 
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the  effect  specified  in  sub-section  (2),  and  the  Executing  Court  has  every 
power  to  take  action  upoa  a  subsequent  application  for  execution  without  a 
fresh  certificate.  * 

Miscellaneous  Second   Appeal  from   the  order   of  A.  H.  Brasher, 
Esquire,    District    Judge,    Amritsar,    dated    the    2nd    May 
1917. 
Sham  Das,  for  Appellant. 

Tek  Chand  and  Duni  Chand,  for  Respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  :— 
'6rd  May  1918  Shah  Din,   J. — This   ia  a  second  appeal  from  the  order  of 

the  District  Judge,  Amritsar,  dated  the  7th  May  1917,  by  which 
he  dismissed   an    appeal   from  the  order  of  the  Senior  Subordi- 
nate Judge,  Amritsar,  dated  the   16th  August  1916,  which  was 
passed   in   the   course  of   execution    proceedings   relating  to  a 
decree  obtained  by  the  respondent,  Balla  Mai,  against  appellant 
No.  2,  Sardar  Balwant  Singh.     As  pointed  out  by  the   District 
Judge,  the  facts   of   the  case  are  very  similar  to  those  of  the 
case  dealt  with    in  my  judgment   in   Civil  Appeal  No.  3168  of 
19. 6,  (1)  the   only   difference  being  that  whereas   in  the  last 
mentioned  case  a  certi6cate  from  the  Deputy  Commissioner  to 
the  effect   specified  in  sub  section  (2)  of  section  31   of  Court   of 
Wards  Act  had  been  filed  by  the  decree-holder   with  the  appli- 
cation for   execution,   in  the  present  case  such    certificate  had 
been  previously  filed  in  connection  with  another  application  for 
execution  which  was  dismissed   on  account  of   certain   formal 
defects  on  the  20 ih  of  April  1916. 

The  contention  of  the  appellant's  pleader  before  me  is  that 
under  sub-section  (3)  of  section  31  of  the  Act  each  fresh  appli- 
cation for  execution  must  be  accompanied  by  a  fresh  certificate 
from  the  Deputy  Commissioner  as  required  by  sub-seotion  ('J), 
and  that  the  fact  that  the  requisite  certificate  had  been  filed  on 
a  previous  occasion  with  another  application  for  execution, 
does  not  cure  this  defect.  This  argument  is  in  no  way  sup- 
ported by  the  language  of  the  sub-section  relied  upon,  accord- 
ing to  which  the  filing  of  a  certificate  to  the  effect  specified  in 
Bub-section  (2)  is  a  condition  precedent  to  the  executing  Court 
issuing  any  attachment  or  other  pi'ocess  in  execution  of  the 
decree.  That  condition  is  satisfied  once  the  requisit^certificate 
is  filed  by  the  decree-holder  with  an  application  for  execution 
or  in  the  course  of  proceedings  relating  thereto;  and  in  my 
opinion  the  executing  Court  has  every  power  to  take  action 
upon  a  subsequent  application   for   execution  without   a   fresh 

(1)  Printed  at  page  4 
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certificate  from  the  Deputy   Commissioner  being  filed  by    the 
decree-bolder.     The  appeal  fails  and  is  dismissed  with  costs. 

A  ppeal  dismissed. 

No.  4. 

Before  Hon.  Sir  Henry  Raitigan,  Kt,  Chief  Judge. 
DALIPA— (Dependant)— APPELLANT, 

Versus 
LABHU  RAM — (Plaintiff) — Respondent. 
Civil  Appeal  No.  2845  of  1917, 
Indian  Limitation  Act,  IX  of  1908,  section  10  And  articles  60  and  145— 
limitation — suit  for  recovery  of  money  deposited  with  defendant. 

PlaintiS  alleged  ihat  he  had  sent  certain  money  from  America  to  his 
father-in-law,  Bhupa,  with  the  request  that  the  money  should  be  kept  for 
plaintiff  by  way  of  deposit  (amanat)  until  required  by  him,  that  he  returned 
from  America  about  6  years  or  so  before  suit  and  shortly  after  his  return 
demanded  the  money  from  Bhupa. 

Held,  that  the  suit  was  barred  by  limitation  under  article  60  of  the  Limi- 
tation Act,  and  that  neither  section  10  nor  article  145  was  applicable  to  the 
claim. 

34  P.  R.  1898  (1)  and  I.  L.  R.  37  Mad.  175  (:>),  followed. 
20  Cal.  W.  N,  232  (3)  and  6  Cat.  L.  J.  535  (4),  not  followed. 
Second  Appeal  from  the  order  of  A.  E.  Martineau,  Esquire,  Distriot 
Judge,  Jullundur,  dated  the  2Qth  August  1917. 

Jagan  Nath,  for  Appellant. 

Faqir  Chand,  for  Respondent. 

The  judgment  of  the  learned  Chief  Jadge  was  as  follows : — 

Sir  Henry  Rattigan,  C.  J. — According  to  the  allegations  in  iq/t  it  igig 
the  plaint,  plaintifF,  Labhu  Ram,  from  time  to  time  in  1907,  J  908 
and  1909  sent  from  America  to  his  father-in-law,  Bhupa,  sums 
of  money  aggregating  to  a  total  of  226  dollars  or  Rs.  694-15  0, 
with  the  request  that  the  money  should  be  kept  for  plaintiff 
by  way  of  deposit  (^amanat)  until  required  by  hira.  It  is 
alleged  that  plaintiff  returned  from  America  about  six  years  or 
so  before  suit  and  shortly  after  his  return  demanded  the  money 
from  Bhupa.  iShupa  is  said  to  have  died  a  year  or  two  before 
suit  and  in  1916  plaintiff  preferred  the  present  claim  against 
Dalipa,  defendant,  as  the  adopted   son  of  Bhupa,   for   recovery 


u 


1)  34  P.  R.  1898  {Raja  of  Faridkote  v.  Sardar  Gurdyal  Singh). 

2)  (1912)  I.  L.  R.  37  Mad.  175  'Bala  Krishnudu  v.  Narayanasawmy). 

(3)  (1915)  20  Cal.  W.  N.  232  [Gangahari  v.  Nabin  Chandra.) 

(4)  (1907)  6  Cal.  L.J.  535  {Lala  Gobind  Prasad  v.  Chairman  of  Patna 

Municipality). 
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of  the  said  amount  of  Rs.  o94-15-0.  As  a  preliminary  objec- 
tion defendant  urged  that  the  claim  was  time  barred.  The 
Munsif  was  of  opinion  that  Article  60  of  the  Indian  Limita- 
tion Act  applied  to  the  case  and  that  the  suit  was  therefore 
barred  by  time,  having  been  instituted  more  than  three  years 
from  tha  date  of  demand.  The  District  Judge  on  appeal  held 
that  section  10  of  the  Act  was  applicable  and  that  the  suit  was 
not  barred,  and  remanded  the  case  under  Order  XLI  rule  23 
for  disposal  on  the  merits.  Defendant  has  preferred  a  further 
appeal  to  this  Court  and  I  have  heard  Mr.  Jagan  Nath  on  his 
behalf  and  Mr.  Faqir  Chand  on  behalf  of  the  respondent. 

It  appears  to  me  that  the  decision  of  the  Division  Bench 
reported  as  No.  34  P.  R.  1893  (1)  is  in  point  upon  the  question 
of  law  involved  and  that  upon  its  authority  I  must  hold  that 
section  10  of  the  Indian  Limitation  Act  has  no  application  to 
the  present  suit.  In  that  case  the  Division  Hench  expressly 
dissented  from  the  proposition  that  the  words  in  seotiou  10, 
"  in  trust  for  a  specific  purpose,"  cover  cases  where  money  is 
held  for  the  benefit  of  the  creator  of  a  so-called  trust.  "  The 
"effect  of  such  cou^^trnction,"  (the  learnel  Judges  observe) 
"  would  be  that  any  person  who  entrusted  money  to  another  for 
"  his  own  use,  could,  after  the  lapse  of  any  time,  bring  a  money 
'  suit  against  him  or  his  representative." 

"  This  would,  in  cur  opinion,  be  opposed  to  the  principles 
"on  which  the  law  of  limitation  is  based.  It  would  render  a 
**  laro-e  number  of  the  Articles  of  Schedule  II  of  the  Limitation 
«  Act° meaningless  {e.g.  Articles  60,  62,  89,  90,  98,  100,  105,  133, 
"  134,  145)  as  under  the  section  so  construed  suits  under  these 
"Articles  would  not  be  barred  by  any  length  of  time." 

This  authority,  though  opposed  to  the  rulings  of  the 
Bombay  High  Court  cited  by  the  District  Judge,  has  the  sup- 
port of  many  decisions  of  tho  other  High  Courts  and  is  of 
course  binding  upon  me  as  a  Single  Bench.  Mr.  Faqir  Chand 
argued  that  in  any  event  Article  145  of  the  Limitation  Act 
■was  applicable  to  the  present  chiim,  and  cited  in  support  of 
his  argument  XX  C.  W.  N.  232  (2)  and  VI  0.  L.  J.  535  (3). 
With  every  respect,  I  cannot  agree  that  this  article  can  be 
applied  to  a  deposit  of  money  except  in  the  case  of  coins  which 
are  earmarked  and  whore  it  is  the  intention  of  the  parties  that 
the  identical   coins   shall    be   returned  to  the   depositor,   and  I 


(I)-  34  P.  R.  1898  {Raja  of  Faridkote  v.  Sardar  Gurdyal  Singh), 

(2)  (1015)  20  Cal.  W.  N.  232  (Gangahari  v.  Nabin  Cliandra). 

(3)  (19;)7)  G  Cal.  L.  J.  535  {Lala  Golind  Prasad  v.    Chairman  of 

Patna  Municipality). 
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prefer  to  follow  tlie  decision  of  Wallis,  J  ,  in  I.  L.  B.  XXXVII 
Mad-,  175  (1). 

In  my  opinion  Article  60  of  the  Limitation  Act  (wliich  is 
not  one  of  the  articles  included  in  the  schedule  to  the  Punjab 
Loans  Limitation  Act  of  1904)  covers  the  facts  of  the  present 
ease.  The  money  was  sent  by  plaintiff  and  accepted  by  Bhupa 
by  way  of  deposit  and  was  repayable  on  demand.  According 
to  the  plaint  it  was  on  these  terms  and  conditions  that  the 
money  was  sent  and  as  Bhupa  accepted  the  money  on  those 
terms  and  conditions,  he  must  be  taken  to  have  impliedly  agreed 
to  keep  it  in  deposit  and  to  repay  it  when  required  to  do  so. 
It  follows  that  the  present  claim  is  time  barred  and  the  suit 
must  be  dismissed. 

I  accordingly  accept  the  appeal  and  setting  aside  the  order 
of  the  District  Judge  I  dismiss  the  suit,  but  under  the  circum- 
stances of  the  case  I  leave  the  parties  to  bear  their  own  costs 
throughout. 

^  Appeal  accepted. 


No.  5. 

Before  Hon,  Sir  Henry  Rattigan,  Kt,  Chief  Jud  jc. 

RANGI  RAM— (Defendant)— APPELLANT, 

Versus 

GANGU  AND  OTHERS— (Plaintiffs) -RESPONDENTS. 

Civil  Appeal  No.  1970  of  1917. 

Civil  Procedure  Code,  Act  V  of  1908,  sections  64  and  73— private 
alienation  of  property  after  attachment  subsequenthj  cancelled— whether  void 
on  account  of  an  application  hy  another  decree-holder  for  rateable  distribu- 
tion. 

The  house  in  dispute  was  under  attachment  in  execution  of  a  decree 
in  favour  of  R,  C.  Another  decree-holder  R.  R.  applied  for  rateable  distribu- 
tion of  assets,  after  which  on  4th  May  1914  R.  C.  certified  the  Court  that 
his  decree  had  been  satisfied  and  the  Court  thereon  set  aside  the  attachment 
of  the  house  and  directed  R.  R.  to  take  further  proceedings  in  execution  in 
the  Court  which  passed  the  decree  in  his  favour.  On  the  26th  April  1914 
and  3rd  May  1914  by  two  separate  deeds  the  legal  representative  of  the 
judgment-debtor  sold  the  house  to  the  present  plaintiffs. 

Held,  that  the  sale,  although  effected  at  a  time  when  the  house  was 
under  attachment  at  the  instance  of  R.  C,  was  not  void  under  section  64 
of  the  Code  of  Civil  Procedure  against  R.  R.  and  his  representative  merely 
because  K.  R.  had  prior  to  the  sale  applied  for  rateable  distribution  of  assets 
under  section  73  of  the  Code. 

33  Mad.  L,J.  707  (711)  (F.  B.)  (2),  referred  to. 

(1)  (1912)7.  L.  R.  37  Mad.  175  {Bala  Krishnudu  v.  Narayanasaicmy). 

(2)  (1917)  33  Mad.  L.  J.  707   (714) :  43  Indian   Cases    539   (F.  B.) 

{Annamalai  Chettiarv.  Palamalai  Pillai). 
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]4th  May  1918. 


Second  Appeal  from   the  decree  of  F.  W.  Kennaway,  Esquire, 

District  Judge,  Hoshiarpur,  dated  the  2nd  May  1917. 
Gokal  Chand  N"arang,  for  Appellant. 
Nanak  Chand  Pandit,  for  Respondents. 
The  judgment  of  the  learned  Chief  Judj^e  was  as  follows  t — 
Sir  Henry   Rattigan,   C.  J.— On  the  4tli   November  1912 
Rulia    Ram   obtained  a   decree   for  Rs.   242-8- 0  against  Bani, 
and  on  the  latter's  death   he   took  out   execution   of  his  decree 
on  the  24th  August  1913  against  Mussammat  Indo,  judgment- 
debtor's   widow.     On    the   remarriage    of    Mussammat   Indo, 
Haku  was  made   legal  representative  of  the  deceased  Bani  and 
execution  proceeded   against  him.     The  house   now  in  suit  had 
been  attached  by  another  creditor  (Rai  Chand)  of  the  deceased 
Bani,    and   had   been  sold  in   execution  of  decree  on  the  20th 
August   191.3      This   sale  was   subsequently   set  aside   on   the 
15th  October  1913,  but  the  house  was  reattached  by  Rai  Chand 
on  the  15th  November  1913.     On  the  4th  May  1914  Rai  Chand 
certified  the  Court  that   his   decree  had    been    satisfied  and  on 
the   same  date  the  Court   passed   an    order  setting   aside   the 
attachment   of   the    house.     While   the   attachment    was  still 
subsisting   Rulia   Ram    had    applied   under   section    73,    Civil 
Procedure  Code,  for  rateable  distribution  of  assets  and    on  the 
adjustment  of  Rai  (^hand's   decree,   Rulia    Ram    was   directed 
to    take  further   proceedings   in  execution  in  the   Court  which 
passed  the  decree  in  his  favour.     On   the   26th    of  April  1914 
and  the  3rd  of  May  1914  by  two  separate  deeds  Haku    sold  the 
house  to  the  present  plaintiffs.     He   died   shortly    afterwards 
and  Rulia  Ram   applied   for  several  persons   to   be   brought  on 
the   record  of  the  execution  proceeding  as  his   representatives. 
Two  of  these  persons  appeared  and  stated   that   they  were   not 
the  representatives  of  the  deceased  and   Rulia    Ram   thereupon 
elected  to  proceed  without  bringing   any  representatives  of  the 
deceased  on  the  record. 

The  questions  that  arise    in  this  second  appeal  before  me 
are  : — 

(1)  Whether  the  sale  by  Haku  to  plaintiffs,  which  was 
made  at  a  time  when  the  house  was  under  attach- 
went  at  the  instance  of  Rai  Chand,  is  void  under 
section  64,  Civil  Procedure  Code,  against  Rulia 
Ram  and  hia  ropresentatives,  inasmuch  as  Rulia 
Ram  had,  prior  to  the  sale,  applied  for  rateable 
distribution  of  assets  under  section  73,  Civil  Pro- 
cedure Code;  and 

(2)  Whether  section  47,  Civil  Procedaro  Code,  is  a   bar 
to  the  present  suit* 
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As  regards  the  first  question  the  ruling  of  the  full  Bench 
of  the  Madras  High  Court  reported  in  XXXIII  M.  L.  J. 
714  (1),  is  in  my  opinion  a  conclusive  authority  against  the 
appellant's  contention.  The  attachment  was  effected  by  Rai 
Chand  but  it  did  not  fructify  inasmuch  as  Rai  Chand's  decree 
was  satisfied  by  payment  out  of  Court  and  the  attached  pro- 
perty was  consequently  not  brought  to  sale  in  execution  of 
decree.  Under  these  circumstances  Rulia  Ram  cannot  contend 
that  the  alienation  made  in  favour  of  the  plaintiffs  is  void  as 
against  him. 

The  second  question  has  been  fully  considered  by  the 
Courts  below  and  it  is  only  necessary  for  me  to  say  that  I 
entirely  agree  with  their  conclusion.  The  plaintiffs  were  not 
made  representatives  of  the  judgment-debtor  in  the  execution 
proceedings  and  I  fail  to  see  how  they  can  be  held  barred  from 
preferring  the  present  suit  by  the  provisions  of  section  47, 
Civil  Procedure  Code.  Mr.  Gokal  Chand  Narang  asked  me 
finally  to  consider  the  finding  of  the  lower  Courts  with  regard 
to  the  question  whether  consideration  had  been  proved  or  not, 
but  it  is  not  for  this  Court  on  second  appeal  to  deal  with 
questions  of  fact  depending  for  their  determination  on  the 
evidence  of  witnesses  which  has  been  fully  considered  by  the 
Courts  below, 

I  accordingly  reject  this  appeal  with  costs. 

Appeal  rejected. 

No.  6. 

Before  Hon.  Mr.  Justice  LeRossignot, 

MUNICIPAL  COMMITTEE,  ROHTAK— (Dependant)— 

APPELLANT, 

Versus 

HAJIKARIM-UD-DIN-(Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  1615  of  1917. 

Punjab  Municipal,  Act  III  of  1911,  section  12i— noxious  trade— Juris- 
diction of  Courts  to  interfere  with  orders  of  the  Committee  for  its  removal. 

Held,  that  in  the  absence  of  a  finding  that  the  action  of  the  Municipal 
Coamittee  wa?  wanton  or  without  any  justification  or  was  tainted  by  mala 
fides  the  Courts  have  no  jurisdiction  to  interfere  with  the  Committee's  order 
imder  section  121  of  the  Punjab  Municipal  Act.  The  Coui-ts  cannot  sub- 
stitute their  judgment  as  to  the  noxious  character  of  a  trade  for  that  of  the 
Committee. 

(1)  (1917)    33  Had.  L.J.    707(714):    43    Indian  Cases  539  (F.B.) 
{.Annamalai  Chettiar  v,  Palamalai  Pillai), 
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Second   Apyealfrom    the  decree  of  F.  B.    B.    Spencer,     Esquire, 
District  Judge  at  Karnal,  dated  the  22nd  Fehruary  1917. 
Moti  Sagar,  for  Appellant. 

Fazl-i-Husain,  for  Respoodent. 

The  Judgment  of  the  learned  Judge  was  as  follows ;  — 
Hth  May  1918.  LeRo?signol,  J.— In  my  opinion  tie  Courts  in    the   absence 

of  a  finding  that  the  action  of  the  Municipal  Committee  was 
wanton  or  without  any  justification  or  was  tainted  by  mala 
JideshaYe  no  jurisdiction  to  interfere  with  the  Committee's  order 
under  section  121.  Tbey  have  no  right  whatever  to  merely 
substitute  their  judgment  as  to  the  noxious  character  of  a  trade 
for  that  of  the  Committee. 

It  is  notorious  that  the  neighbourhood  of  a  skin  dying 
factory  is  pervaded  with  annoying  smells  and  the  opinion  of 
one  expert  in  such  matters  outweighs  that  of  any  number  of 
the  common  people. 

I  accept  the  appeal  and  dismiss  the  suit  with  costs 
throughout. 

Appeal  accepted. 


No.  7. 

Before  Hon.  Sir  Henry  Rattigan,  Kt,  GJdef  Judge. 

MUSSAMMAT  DIALI—(PLAiKTiFir)— APPELLANT, 

Versus 

KALA  SINGH  AND  OTHERS— (Dependants)^ 

RESPONDENTS. 

Civil  Appeal  No.  1898  of  1917. 

Jurisdiction  {Civil  or  Revenue)— suit  by  widoio  for  declaration  that  she 
is  entitled  to  have  a  joint  holding  partitioned — Puniab  Land  Revenue  Act, 
XVII  of  1887,  section  158  (2)  {XVII). 

Held,  that  a  suit  brought  by  a  widow  for  a  declcaration  that  she  is 
entitled,  as  the  widow  of  one  of  the  co-sharers,  to  hava  the  land,  jointly  hold 
by  her  and  defendants,    partitioned  is  cognisable  by  a  Civil  Court,  notwith- 
Htanding  section  158  ^2)  (XVII)  of  the  Punjab  Land  Revenue  Act, 
82  P.  R.  1898  (F.  D.)  (1),  referred  to. 

Second    Appeal  from  the  decree    of  A.  E.  Martincaii,  Esquire, 
District  JnUje,  Jnllundur,  dated  the  liilh  May  1917. 

Tek  Chand,  for  Appellant. 

Badr'ud-Diu  Kureshi,  for  Respondents. 


(l;  82  P.  R.  1898  (F.  B.)  {Dulay.  Mussaminat  Jiwani). 
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The  judgment  of  the  learned  Chief  Judge  was  as  follows  :— 
Sir  Henry  Rattigan,  C.  J. — Mussammat  Diali  applied  to  ig^/^  j[/q^  ]9ig 
the  Revenue  authorities  for  partition  of  a  joint  holding  but 
her  application  was  refused,  the  Revenue  Officer  stating  in  bis 
order  that  he  had  induced  the  woman  to  agree  to  accept  mainte- 
nance in  lieu  of  having  the  land  partitioned.  She  thereafter 
brought  a  suit  in  the  Civil  Court  for  a  declaration  that  she  was 
entitled,  as  the  widow  of  Atra,  to  have  the  land,  jointly  held 
by  her  and  defendants,  partitioned.  She  was  granted  a  decree 
by  the  Munsif  but  the  District  Judge  on  appeal  has  held  that 
the  lower  Court  had  no  jurisdiction  to  try  the  suit  which  was 
barred  under  fection  158  (2)  (XVIT)  of  the  Punjab  Land 
Revenue  Act  of  1887.  The  learned  Judge  was  of  opinion  that 
in  the  present  case  no  question  of  title  was  involved  and  that 
the  only  question  was  whether  the  widow  had  a  right  to  have 
her  share  divided  off  and  this  he  held  to  be  the  question  solely 
within  the  cognizance  of  the  Revenue  authorities. 

It  appears  to  me  that  the  learned  Judge  has  overlooked 
the  ruling  of  the  Full  Bench  of  this  Court  reported  as  No.  82, 
P.  R.  1898  (I)  and  upon  the  authority  of  that  ruling  which  is, 
I  think,  equally  applicable  to  the  present  case,  though  this  is  the 
converse  of  the  case  actually  before  the  Full  Bench,  I  hold  that 
the  Civil  Courts  had  jurisdiction  to  entertain  and  decide  this 
suit  as  framed.  I  need  hardly  add  that  the  Civil  Courts  will 
merely  decide  whether  or  not  the  plaintiff  has  a  legal  right  to 
claim  partition  and  that  it  will  be  a  question  solely  for  the 
Revenue  authorities  to  decide  thereafter,  if  such  a  decision  be- 
comes necessary,  whether  partition  should  or  should  not  be 
allowed.  I  accordingly  accept  the  appeal  and  setting  aside 
the  order  of  the  District  Judge,  remand  the  case  under  Order 
XLI,  Rule  23,  Civil  Procedure  Code,  to  him  for  decision  of  the 
appeal  on  the  merits.     Costs  will  abide  the  event. 

Appeal  accepted. 

Before  Hon.  Mr.  Justice  LeRossignoL 

I30LA— (Plaintiff)— APPELLANT, 

Versus 

BHIKHA  AND  OTHERS— (DefbndanTsW 

RESPONDENTS. 

Civil  Appeal  No.  652  of  1918^ 

Pre-emption— whether  waivor  of  right  to  pre>-empt,  wh6  has  taken  ottr 

the  bargain  from  the  vendee,  can  defend  his  acquisition  against  another  pre- 

emptor, 

(1)  82  p.  tt.  1898  (F.  B.)  {Buta  v.  Mussammat  Jiwani). 
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Plaintif  sued  to  pre-empt  a  sale,  dated  1-lth  January  1916,  by  defendants 
Nos.  1  and  2  in  favour  of  defendants  Nos.  3—7.  These  vendees  had  passed  the 
bargain  on  to  Barkat  defendant  who  admittedly  haii  as  good  a  right  of  pre- 
emption as  plaintiff.  It  was  found  that  Barkat  had  signed  the  deed  of  sale  of 
I4th  January  1916  and  had  waived  his  right  of  pre-emption  in  respect  of 
that  sale. 

Eeld,  that  notwithstanding  such  waiver  Barkat  could  defend  his  acquisi- 
tion on  the  ground  that  his  right  to  pre-empt  was  as  good  as,  if  not  superior 
to,  plaintiffs. 

Second  Appeal  from  the   decree   of  Lieutenant-Colonel  B.  0.  Roe, 
District  Judge,  Anihala,  dated  the  Slst  January  1918. 

Zia-ad-Din,  for  Appellant. 

Tek  Chand  for  Respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 
16^^  May  1918.  Le  Rossignol,  J. — The  only  question  in  this  case  is  whether 

it  can  be  pleaded  with  success  against  a  defendant  who  is  the 
assignee  of  the  original  vendee  that  he  waived  his  right  tc  pre- 
empt on  the  original  sale. 

In  this  case  Barkat  did  waive  his  right  to  pre-empt  but 
when  the  vendee's  possession  was  threatened  by  plaintiff,  vendee 
Bold  the  land  by  private  treaty  to  Barkat. 

I  have  been  referred  to  several  rulings  which  lay  down 
that  a  waiver  of  a  right  to  pre-empt  is  irrevocable,  and  that  it 
opens  the  door  to  every  other  pre-emptor  also  that  a  pre- 
emptor  plaintiff  who  has  waived  his  right  cannot  succeed  in 
his  suit,  but  these  rulings  are  inapplicable  to  this  case,  where 
the  waiver  does  not  seek  to  enforce  a  right  to  pre-empt.  He  is 
not  a  plaintiff  but  a  defendant,  who  has  secured  the  land  by 
private  treaty  and  defends  his  acquisition  on  the  ground  that 
his  right  to  pre-empt  is  as  good  as,  if  not  superior  to,  plaintiff's. 
What  Barkat  waived  was  a  right  to  enforce  pre  emption  not  a 
right  to  resist  it. 

I  dismiss  the  appeal  but  leave  parties  to  bear  their  own 

costs  in  this  Court. 

Appeal  dismissed. 

No.  9. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Jibsticc 

Wilherfoixe. 

MUSSAMMAT  DHAN  DEVI-(PLAiNriFF)^APPKLLANT, 

Versus 
GIAN  CHAND  AND  MUSSAMMAT  HIRA  DEVI— 
(DEFENDANr8).-RESP0N  DENTS. 

Civil  Appeal  No.  179  of  1915. , 

Hindu  Law  -  whether  reversioners  are  bound  by  decrees  agairlsl  a  widow 
rcpresvnliiig  the  estate. 
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Held,  that  it  is  now  settled  law  that  a  decree  obtained,  after  fair  contest 
in  a  bona  fide  litigation,  against  a  widow,  relating  to  the  estate  represented 
by  her,  binds  reversioners  unless  that  decree  can  be  impeached  on  some 
special  ground. 

9  Moo.  I.  A.  543  (604)  (P.  C.)  (1)  and  139  P.  R.  1888  (2),  referred;to. 

Eeld,  however,  that  where  the  decree  is  obtained  against  the  widow 
through  compromise  this  principle  is  subject  to  the  qualification  that  the 
compromise  was  for  the  benefit  of  the  estate  and  not  for  personal  advantage 
of  the  widow. 

/.  L.  R.  33  All.  356  (P.  C.)  (3),  34  I.  A.  87  (P.  C.)  (4),  23  Cal.  L.  J.  82  (5) 
followed,  modifying  the  principle  laid  down  in  6  Cal.  L.  R.  76  (81)  (P.  C.)  (6), 
9  All  L.  J.  778  (780j  (7),  /.  L.  R.  8  All.  365  (8),  /.  L.  R.  29  All.  239  (9), 
5  Bom.  L.  R.  885  ^10),  25  Indian  Cases  377  (11)  and  I.  L.  R.  3?  Cal.  672  (12j. 

Trevelyan's  Hindu  Law  pp.  475  -476  and  Ram  Kiishna's  Hindu  Law 
Vol.  II,  p.  381  et  seq.,  referred  to. 

Held  further,  in  regard  to  decrees  obtained  against  a  widow  as  the  result 
of  arbitration  proceedings  to  which  she  agreed,  that  a  decree  following  an 
award,  where  the  arbitration  has  been  regularly  and  properly  held  and 
where  the  case  has  been  properly  fought  out,  ought  to  be  just  as  efficacious 
as  where  there  has  been  no  such  submission. 

9  All.  L,  J.  780  (7),  dictum  of  Richards,  C.  J.,  followed. 

Asa.  general  rule  the  principles  applicable  to  a  case  decided  after  a  fair 
(.ontest  in  ordinary  bona  fide  litigation  would  apply  to  decrees  obtained  after 
an  award,  and  under  normal  circumstances  the  interests  of  reversioners  would 
more  probably  be  safeguarded  in  fair  arbitration  proceedings  than  where  a 
widow  settles  a  dispute  by  compromise. 

Secmd  Appeal  from  tJie  decree  of  S.  S.  Harris,  Esqtiire,  District 
Judge,  Amritsar,  dated  the  18th  November  1014, 

Tek  Chand,  for  Appellant. 

Manohar  Lai,  for  Respondent  Gian  Chand. 


(1)  (1863)  9  Moo.  I.  A.  543  (604)  (P.  C.)  {Katama  Natchiar  v.  Rajah  of 

Shivagunga). 

(2)  139  P.  R.  1888  (Fatteh  Khan  v.  Baz). 

(3)  (1911)  I.  L.  R.  33  All.  356  (P.  C.)  {Khunni  Lai  v.  Gobind  Krishna 

Narain). 

(4)  (1907)  34  7.  4.  87  (P.  C.)  {Bijoy  Gopal  Mukerji  v.  Srimati  Krishna) 

(5)  (1915)  23  Cal.  L.  J.  82  (Shyam  Lai  v.  Rameswari  Basu). 

(Q)  (1880)  6  Cal.  L.  R.  76  (81)  (P.  C.j   (Imrit  Konwur  v.  Roop  Narain 
Singh' . 

(7)  (1912)    9  All.  L.  J.  778    (780)    (Balakdhar  Dube   v.    Ramanand 

Shukul). 

(8)  (1886)  /.  L.  R.  8  All.  3f  5  (Sunt  Kumar  v.  Deo  Saran). 

(9)  (1906)  7.  L.  R.  29  All  239  (Ram  Sarup  v.  Ram  Dei). 

(10)  (1903)  5  Bom.  L.  R.  885  {Jeramv.  Veerbai). 

(11)  (1914)  25  Indian  Cases  377  (Shaik  Rafic  v.  Bhagaban). 

(12)  (1910)  7.  L.  R.  38  Cal.  639  (672)  {Rajlakhshmi  Dasee  v.  Katyayani 

Dasee). 


I Q  CIVIL  JUDGIIENTS-No.  9.  [  Record, 

The  judgment  of  the  Court  was  delivered  by— 

20th  May  1918.  Wilbsrforce,  J.—  In  this  case  the  pedigree  of  the  parties  is 

as  follows  i^- 

DEVt  DIAL. 
I 

r 


Har  Dial  =  Mt,  Har  Devi.  Ganesh  Das  =  Mt  Bholi. 

I  I 

Mt.  Dhan  Devi=Bhagwan  Dag.  Gian  Chand. 

Har  Dial,  the  husband  of  Mussammab  Har   Devi   and   the 
father  of  Mussammat  Dhan  Devi,  died  leaving  certain  moveable 
and  immoveable  property.     There  was   a  dispute  between   his 
widow,    Mussammat  Har   Devi,   and  his   nephew  Gian  Chand, 
especially  regarding  the   house.     Gian  Chand  claimed  that  the 
house  belonged  to  Har   Dial   and  his"  brother    Ganesh    Das    as 
members  of  a  joint  Hindu  family.     He  therefore  claimed    to  be 
the   sole   heir   by   survivorship.     The  matter   in   dispute    was 
referred   to   arbitration   and   the   arbitrators   found   that  Har 
Dial  and  Ganesh  Das  had  obtained  the  house  by    purchase  and 
that  their  respective  heirs  were  entitled  to  equal  shares.     They 
found  that  Gian  Chand  had  spent  Rs.  750  on  the   obsequies   of 
Har  Dial  and  that  he  and  Mussammat  Har    Devi   were  jointly 
responsible  for  a  debt  of   Rs.  200.     They   therefore   held    that 
Mussammat  Har  Devi  was  not  entitled  to  possession  of  half  the 
house,  except  on  payment  of  Rs.  850.     All  the   moveables    and 
jewels  they  awarded  to  her.  The  arbitrators  held  that  she  must 
either  pay  Rs  850  to  Gian  Chand  for    half  of  the  house  or  that 
she  could  cede  her  rights  therein  and  receive  Rs.  400  from  him. 
The  arbitrators  valued  the  house  at  Rs.  2,000.     The  award  was 
filed  in  Court  and  was  contested  unsuccessfully  by  Mussammat 
Har  Devi  and  a  decree  was  passed  thereon.     Now,  the  daughter 
of  Mussammat  Har  Devi  has   instituted  the   present    suit  for  a 
declaration  that  after   the   death   of  her   mother   half  of   the 
house  in   dispute  will   be  her   property  and  that  the   award  of 
the  arbitrators  shall  be  of  no  effect   as   against  her.     Various 
pleas  were   raised   which   it    is   unnecessary  to  mention      It  is 
sufficient  to  say  that  the  trial   Coart  granted    plaintiff  a  declar- 
ation as  prayed  f.tr.     This    decision  was,  liowevor,  modified    by 
the  District  Judge  who  gave  the  plaintiff  a  decree  allowing  her 
to  get  possession  of  half  share  of  the  house  claimod  on  payment 
of  Rs.  850.     Against  this  decree  both  parties  appeal. 

The  main  point  in  the  case  is  how  far  the  daughter  is 
bound  by  the  results  of  her  mother's  litigation,  and  it  is  first 
necessary  for  us  to  decide  the  principles  of  law  by  which  we 
should    be  guided.     The     learned     District   Judge   based     his 
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No.  6. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr. 
Justice  LeRossignol. 

BHANA  MAL— ACCUSED, 

Versus 

THE  CROWN. 

Criminal  Revision  No.  140  of  1918. 

Criminal  Procedure  Code,  Act  V  of  1893,  section  2^9— joint  tria  of 
persons  acetLsed  of  offences  under  sections  3  and  4,  respectively,  of  the 
Gambling  Act,  III  of  1867. 

Held,  that  where  the  keeper  of  a  commoa  gaming  house  aai  the  players 
are  arraigned  upon  the  basis  of  the  acts  done  on  one  and  the  same  occasion, 
the  case  falls  within  the  purview  of  section  239  of  the  Code   of  Criminal 
Procedure  and  all  the  offenders,  whether  keepers  or  gamblers,  can  be  pro- 
ceeded against  in  the  same  trial. 

14  Cr.  L.  J.  293  (1),  referred  to. 

35  P.  R.  (Gr.)  1914  (2),  and  5  P.  W.  R.  1910  (Cr.)  (3),  dissented  from. 

Oase  reported  by  0.  L.  Dundas,  Esquire,  Sessions  Judge,  Jhelum, 
with  his  No.  QQ  of  24,th  January  1918. 

Amai'  Nath  Oliona,  for  Accused. 
Santanam,  for  Crown. 

The  facts  of  this  case  are  as  folloios  :— 

M.  Shah  Nawaz  Khan,  S  ib- Inspector,  City  Police,  Jhelum, 
received  information  that  lihana  Mai,  accused  1,  is  using  his 
house  as  a  public  gambling  hjuse.  Thereupon  the  said  Sub- 
Inspeotor,  after  procuring  a  warrant  according  to  law  from 
Sardar  Hukam  Singh,  Magistrate,  Ist  Class,  came  across  the 
house  of  the  said  accused  by  sunrise  on  2Lst  October  1917. 
As  at  the  time  l'^  other  persons  besides  Bhana  accused  were 
■engaged  in  gambling  therefore  all  14  persons  were  challaned 
oinder  sections  3  and  4  of  the  Gambling  Act. 

The  accused  on  conviction  by  Fakir  Sayad  Jalal-ud-Din 
•exercising  the  powers  of  a  Magistrate  of  the  ist  Class  iu 
the  Jhelum  District,  was  sentenced,  by  order,  dated  14th  Jan- 
uary 1918,  under  section  3  of  the  Grambling  Act,  to  20  dayg' 
rigorous  imprisonment. 


(1)  (1913)  14  Cr.  L.  J.  293  {&ieikh  Mali  v.  Emperor). 

(2)  35  P.  R.  {Cr.)  1914  {Croion  t.  Fatal  Din). 

(3)  5  P.  W.  R.  1910  (Cr.)  (MakJuin  v.  Crown), 
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^th  August  1918. 


The   proceedings  are  jonmrded  for  revision  on  the  follcnoing 
grounds : — 

Bhana  Mai,   applicant,  has   been   tried  along  with  several 

other  persons,  he  himself  for  keeping   a   public   gaming  house, 

and  the  others  for  gambling.     Bhana  Mai   has    been   convicted 

under  section  3  of  the  Gambling  Act  and  sentenced  to  20  days' 

rigorous    imprisonment   and   several   other   persons  have  been 

convicted   of   gambling   under     section   4    and   fined   Rs.    10 

a  piece.     Bhana  Mai  applies  for  revision  on  the  ground  that  the 

joint   trial   of  the  persons   accused  under  sections  3  and  4  of 

the  Gambling  Act  is  illegal.     There   is   no  doubt  that   under 

the    authority   of  P.  B.  S5  of  19  !4  (I)  the  contention  is  correct,. 

and  in  that  case,  which  was  precisely    on   all   fours,   the   trial 

was    set  aside   and    separate   retrials  were  ordered.     Although 

the  case  is  a  petty  one,  at  all  events,  as   regards    the   applicant 

Bhana    I    have  no    option   under   the    above  mentioned  ruling 

but  to  report   the    case.     It  may   be  that    Bhana   will   be  no 

better  off     than   befoie,   but    the   motive    for   the   application 

appears  to  be  that  several  marriages  are  coming  off  and  being  a 

Eahai   he   expects  that  his   services   will   be   in  considerable 

request,  and  that  the  profits  will  correspond.     He  is,   it   would 

seem,    entitled   in   law    to   retrial   and    the   case   is  therefore 

reported. 

The  order  of  the  Chief  Court  was  delivered  by — 
Shadi  Lal,  J. —  In  this  case  J  2  persons  have  been  tried 
together  and  convicted  under  the  Gambling  Act,  III  of  ^867, 
the  petitioner  Bhana  Mai  under  section  3  for  keeping  a  common 
gaming  house,  and  the  remaining  1 1  under  section  4  for  gam- 
bling  in  that  house. 

The  question  for  determination  is  whether  the  joint  trial 
was  illegal,  and  must,  therefore,  be  set  aside.  It  is  clear  that 
the  only  provision  of  the  law  dealing  with  the  matter  is  that 
contained  in  section  289,  Criminal  Procedure  Code,  which 
allows  the  Court  to  hold  a  joint  trial  of  more  persona  than  one, 
provided,  they  aie  accused  of  the  same  offence,  or  of  different 
offences  committed  in  the  same  transaction. 

Now,  the  offence  with  which  Bhana  Mai  was  charged  is 
different  from  that  for  which  his  co-accused  were  prosecuted,  but 
we  think  that  both  the  offences  were  committed  in  the  same 
tratsaction.  A  Single  Bench  judgment  in  35  P.  7?.  1914  (Crmt- 
TiOl)  (J)  by  the  Bon'ble  Sir  Donald  Johnstone,  which  follows  a 

'1^  35  r.  R.  {Cr.)  1914  (Croun  v.  Fazal  Din). 
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previous  ruling  by  fhe  same  learned  Judge  is  Miscellaneous  Peti- 
tion No.  53  of  1909  C5  Punjab  Weekly  Reporter  1910  (Crimi- 
nal) (l),lay3  down  the  rule  that  the  above  offences  do  not  consti- 
tute the  same  transaction  but  with  all  due  deference  we  are  unable 
to  concur  in  that  view.  It  seems  to  us  that  when  a  ofambling- 
den  is  raided  and  some  persons  are  found  gambling  thereir  in 
the  presence  of  the  owner  or  occupiei  of  the  house  in  which 
gaming  is  going  on ,  the  offence  of  the  keeper  is  so  intimately 
connected  with  that  of  the  players  that  the  two  must  be  regard- 
ed as  part  and  parcel  of  the  same  transaction. 

A  perusal  of  section  4  of  the  Gambling  Act  makes  it  abso- 
lutely clear  that  the  players  are  liable  only  because  they  are 
found  in  a  common  gaming  house  for  the  purpose  of  gaming, 
which  gaming  house  has  been  placed  at  their  disposal  by  the 
owner  or  ocoupier  in  lieu  of  a  fee  charged  by  him  either  for  the 
use  of  the  house  or  of  the  instruments  of  gaming.  The  keeper 
is  to  all  intents  and  purposes  an  abettor  of  the  offence  commit  • 
ted  by  the  players,  thoagh  the  sta^^^ate  punishes  the  former 
under  a  different  section  and  thereby  makes  his  act  a  separate 
offence. 

The  cases  under  the  Gambling  Act,  which  ordinarily  come- 
before     a   Court  of   Justice,   are  those  in  which-  the  keeper  and 
the  players   are   proceeded    against    on    the   strength    of   facts? 
relating  to   gambling  on  a  particular    occasion.     It   is    conceiv- 
able   that   the   keeper  may  be  charged  with  keeping  a  common 
gaming  house  on   an   occasion    with   which   the   players   hav& 
no   concern    whatever.     In   that  case   the    two   offences  would 
probably    not    constitute    the    same   transaction,   and  the  joint 
trial  would  be  bad.     But  such   cases  are  few  and  far  between^ 
and    as    stated    above,   in    the  large  majority  of  cases  both  the 
keeper    and   the   players   are   arrai^^ned  upon  the   basis  of   the 
acts   done    upon    one   and  the  same  occasion.     These  cases  are, 
in  our  opinion,  within    the    purview    of   section    289,    Criminal 
Procedure    Code,    and   all   the  offenders,    whether    keepers    or 
gamblers,  can  be  proceeded  against  in  the  same  trial.     This  view 
coincides    with  that  taken  by  the  Judicial  Commissioner,  Nag- 
pur,  in  Sheikh  Motiv.  Emperor,  14  Criminal  Law  Journal  293  (2). 

We  accordingly  hold  that  the  trial  is  not  open  to  any 
valid  objection,  and  up  ju  the  merits  we  find  no  adequate  ground 
■which  would  warrant  our  interference.  It.  however,  appears 
that  the   learned   Sessions   Judge   has    released    the  petitioner 

(1)  5  P.  W.  R.  1910  {Cr.)  (Makhan  v.  Crown). 

(2)  (1913)  14  Cr.  L.  J.  293  (.Sheikh  Mod  v.  Emperor).     . 
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Bhana  Mai  on  bail  and  we  therefore  reduce  the  sentence  of 
imprisonment  to  the  period  already  undergone.  In  all  other 
respects  the  application  for  revision  is  rejected. 


No.  7. 

Before  Hon,  Mr.  Justice  Broadway, 

THE  CROWN 

Versus 

BUDHA— ACCUSED. 

Criminal  Revision  No.  883  of  1918. 

Revision  {CriminaJ) — for  enJiancement  of  punishynent. 

Held,  that  the  p  'iaciples  upon  which  the  Chief  Court  acts  as  a  Court 
of  Revision  in  relation  to  the  enhancement  of  sentence  are  enunciated  in 
7  P.  R.  (Cr.)  1889  (1),  and  that  it  is  not  necessarj'  for  the  Chief  Court  to 
interfere  even  if  the  lower  Court  has  committed  an  illegality. 

5  P.  R.  (Cr.)  190G  (2),  referred  to,  also  19  P.  W,  R.  1910  (3)  and  313 
P.  L.  R.  1913  (4\ 

Oase  reportedly  E.  A.  Rstcourt,  Esquire,  District  Mag  istrate, 
Ourdaspur. 

The  facts  of  thii  case  are  as  follotvs  : — 

In  this  case  accused  has  been  chalaned  under  section  379 
for  stealing  currency  notes  worth  Rs.  1,192  which  the  com- 
plainant and  his  companions,  all  of  whom  are  Limbai'dars, 
had  taken  to  tahsil  Batala  for  payment  of  the  land  revenue. 
The  accused  who  is  also  a  Lambai'dar  had  gone  there  for  the 
same  purpose.  As  there  was  a  great  rush  of  people  in  the 
tahsil  on  the  occasion,  the  accused  contrived  to  steal  the  notes 
in  question  which  the  complainant  was  then  holding  in  his 
hand.  The  accused  was  caught  at  the  very  moment  and  chalan- 
ed, the  Magistrate  fined  him  Rs.  '200  only. 

The  accused,  on  conviction  by  L.ila  Dwarka  Nath,  exercis- 
ing the  powers  of  a  Magistrate  of  the  Ist  Class  in  the  Gurdaa- 
pur  District,  was  sentenced,  by  order  dated  13th  June  1918, 
under  section  379  of  the  Indian  Penal  Code,  to  Rs.  200  as 
fine,  in  default  one  year's  rigorous  imprisonment. 

(1)  7  P.  R.  {Cr.)  1889  (Empress  v.  Clinni  Lai). 

(2)  5  P.  R.  {Cr."*  1906  (Ala  Dya  v.  King-Emperor). 

(3)  19  P.  \V.  R.  1910  {Abdul  v.  Crown). 

(4)  313  P.  L.  B.  1913  [Croion  v.  Ilari  Singh). 
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The  proceedings  are  forwarded  for  revision  on  the  following 
grounds : — 

Badha,  Lambardar  of  Sarwali,  tahsil  Batala,  has  on  13th 
June  1918,  been  convicted  of  theft  of  Rs.  1,192  in  notes  from  a 
Lambardar  in  the  tahsil  compound  at  Batala.  He  confessed 
and  was  let  wii"  with  a  fine  of  Rs.  200.  The  Court  remarked 
he  was  young,  but  I  see  he  is  aged  a5.  The  sentence  is,  I 
think,  most  inadequate  and  I  forward  the  red&rd  to  the  Chief 
Court  with  the  view  of  its  enhancement. 

The  order  of  the  Chief  Court  was  delivered  by — 

Broadway,  J. — There  is  of  course  no  doubt  as  to  the  guilt  of  7^^  Sept.  1918 
this  Lambardar  Budha.  The  law  however  allows  a  discretion 
to  the  Courts  as  to  the  sentence  to  be  passed  and  it  is  therefore 
almost  impossible  to  affirm  on  any  sentence  passed  that  that 
sent-encd  alone  is  appropriate.  This  is  a  Revision  and  it  is 
not  necessary  for  me  to  interfere  even  if  the  Court  had  com- 
mitted an  illegality  {vide  6  P.  iJ.  19(6  (1)). 

The  principles  upon  which  this  Court  acts  as  a  Court  of 
Revision  in  relation  to  the  enhancement  of  sentences  are  enun- 
ciated in  7  P.  B.  1889  (2),  see  also  19  P.  W.  R.  1910  (8)  and  313 
P.  L  E.  1913  (4).  In  the  present  case  the  sentence  is  not 
illegal.  The  fact  that  I  myself  might  have  passed  a  heavier 
sentence  is  not  of  itself  a  sufficient  reason  to  enhance  the 
punishment  inflicted.  The  Lambardar  appears  to  have  yield- 
ed to  a  sudden  temptation  and  as  he  will  no  doubt  be  removed 
from  his  lambardarship  (if  he  has  not  been  removed  already) 
I  do  not  think  it  necessary  to  take  any  further  action  and  I  am 
therefore  unable  to  accept  the  recommendation  of  the  learned 
District  Magistrate. 

Hevision  rejected. 

No.  8. 

Before  Hon.  Mr.  .Justice  Broadway, 

DAULAT  RAM— PETITIONER,  ^ 

Versus 
THE  CROWN— RESPONDEAT, 

Criminal  Revision  No.  855  of  1918. 

Cfimirial  Procedure  Code,  Act  V  of  1898,  sections  431  and  iS9- death  of 
accused — Revision  against  sentence  of  imprisonment  and  fine — abatement. 

(1)  5  P.  R>  iCn)  1906  (Ala  Dya  v.  King-Emperor), 
1 2)  7  P,  R.  (Cr.)  1889  (Empress  v.  Cliuni  Lai). 

(3)  19  P.  W.  22.  1910  {Abdul  v.  Croicn). 

(4)  313  P»  L.  B,  1913  (Croton  v*  Bari  Singh), 
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Held,  that  the  principle  of  section  431  of  the  Code  of  Criminal  Procedure 
is  applicable  to  rensions  and  that  consequently  no  revision  can  be  entertain- 
ed against  a  sentence  where  the  accused  has  siDce  died,  except  a  sentence  of 
line. 

6  P.  R.  {Cr.)  1893  (1)  and  24  P.  K.  (Cr.)  1908  (2),  referred  to. 

Revision  from  the  order  of  H.  H.  JenkynSy  Esquire,  Sesaions 
Judge,  Jullundtir,  dated  the  8th  July  1918. 

Nand  Lai,  for  Petitioner. 

Nemo,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows :— ► 
9/^  Sept.  l9I8.  Broadway,  J. — Daulat  Ram  is  dead  and  his  personal  interest 

in  the  revision  is  at  an  end.  In  6  P.  iJ.  1893  (I)  it  was  held 
that  in  suoh  a  case  the  principle  of  section  431,  Criminal 
Procedure  Code,  was  applicable  to  revisions.  Since  that  deci- 
sion was  passed  section  431,  Criminal  Px-ocedure  Code,  has 
been  amended  hj  the  addition  of  the  words  **  except  ;in  appeal 
from  a  sentence  of  fine,"  and  I  think  that  the  same  principle 
should  be  applied  to  ca^es  on  the  revision  side.  To  sooi?  exheat 
I  am  supported  in  my  view  by  24  P.  B.  19J'8  ("2).  As  pointed 
out  in  the  last  cited  case  the  object  of  this  amenlmautto 
section  431,  Criminal  Procedure  Code,  was  clearly  to  prevent 
the  estate  of  a  deceased  person  being  damaged.  In  the  present 
case  the  fine  is  a  heavy  one  and  its  recovery  from  the  estate 
would  entail  hardship  on  the  widow  which  1  consider  would 
be  quite  unnecessary. 

I  accordingly  accept  the  revision  so  far  as  to  set   aside  the 
order  as  to  the  payment  of  the  fine. 

Revision  accepted. 


No  9. 

Before  Hon.  Mr.  Justice  Scott-Smith  and  Hon.  Mr. 

Jii^stice  Broadway. 

THE  CROWN— APPELLANT, 

'  Versus 

MUNSHI  RAM— RESPONDENT. 

Criminal  Appeal  No.  3 1 1  of  1 9 1«. 

Opium  Act,  I  of  1878,  sections  5,  9  and  10  and  rules  of  the  Local  Govern' 
mcnt  —  duty  of  licensee  to  keep  correct  dailj/  accounts  of  sales. 


(1)  6  P.  H.  (Cr.)  1893  (Kkaiana  v.  Qucen-Iimpresa). 
(2j  24  P.  R.  (Cr.)  1908  (Prem  Singh  v.  Eliola\ 
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Held,  that  under  rule  49,  sub-clauae  3  (/)  of  the  rules  framed  by  the 
Punjab  Government  under  section  5  of  the  Opium  Act  a  licensee  is  bound 
to  keep  correct  dail.v  accounts  of  sales  of  opium  and  a  licensee  who  contra- 
venes this  rule  is  liable  to  the  punishment  prescribed  in  section  9  of  the 
Act. 

Punjab  Excise  Manual,  Vol.  H,  p.  78,  referred  to, 

/.  L.  R.  20  Cal.  571  (1),  distinguished. 

Held  also,  that  under  section  10  of  the  Act  there  is  a  presumption  in 
prosecutions  under  section  9,  until  the  contrary  is  proved,  that  all  opium 
for  which  the  accused  person  is  unable  to  account  satisfactorily  is  opium  in 
respect  of  which  he  has  committed  an  offence  under  the  Act. 

Appeal  from  the  order  of  Bat  Bahadur  Lala  Damndar  Das, 
Sessions  Judge,  Karnal,  dated  the  2\st  December  J 917. 

C.  Bevan  Pefcman,  Governoxeut  Advocate,  for  Appellant. 

Rama  Nand,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Broadway,  J. — Tbe  facts  of  this  case  are  as  follows  : —  jg^^  October  1913 

On  the  'ind  of  November  1917  Excise  Inspector  Ganpat 
Rai  examined  the  shop  and  the  sale  register  of  one  Manshi 
Ram,  son  of  Udham,  Bania  of  Shahabad,  who  held  an  opium 
license  for  the  retail  sale  of  opium.  It  was  ascertained  that 
the  sale  register  shewed  that  on  the  31st  October  1917  nine 
chhataks  of  opium  had  been  sold.  As  this  was  an  unusually 
large  amount  for  a  daily  sale  the  Inspector  grew  suspicious 
and  the  stock  of  opium  in  the  shop  was  weighed  and  found 
to  be  2  seers  14  chhataks  and  1^  tolas.  This  was  at  2  p  m. 
Rupees  5-4-9  weie  found  in  the  till  which  represents,  it 
is  said,  the  price  of  about  1^  chhataks  of  opium.  The  books 
shewed  that  the  balance  in  hand  on  the  evening  of  the  1st 
November  was  2  seers  15  chhataks  4  tolas  of  opium  In  a 
corner  of  the  shop  a  loose  brick  was  noticed  which  was  examin- 
ed and  on  removal  exposed  a  hollow  or  niche  in  which  2  chha- 
taks of  opium  were  found.  Upon  this,  according  to  Ganpat 
Rai,  Inspector,  P.  W.  I.,  Munshi  Ram  stated  that  although  he 
had  shewn  9  chhataks  of  opium  as  sold  on  the  3 1st  October, 
he  had  bs  a  matter  of  fact  only  sold  5  chhataks  and  that  he 
had  shewn  this  excess  sale  in  order  to  be  able  to  obtain  more 
opium  from  the  Treasury ;  in  other  words  Munshi  Ram  admit- 
ted definitely  that  he  had  falsified  his  accounts  in  order  to  be 
able  to  obtain  more  opium.  The  Police  were  called  in  and  sub- 
sequently  the   house  of   Munshi   Ram  was  searched  with  the 


(1)  (1899)  /.  L.  R.  26  Cal.  571  {pmeshChnnderGhosey.  Queen  Empress)-'* 
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result  that  15  chhataks  2  tolas  of  opium  were  found  in  the 
lower  storey  of  the  house.  Munshi  Ram  was  sent  up  for  trial 
under  section  9  of  the  Opium  Act  and  a  charge  was  framed 
against  him  by  the  Magistrate  under  section  9  (c)  of  Act  I  of 
1878  charging  him  with  pospession  of  2  chhataks  of  opium  at 
his  shop  and  15  chhataks  and  2  tolas  at  his  house  and  thus 
contravening  the  Act  and  the  rules  made  thereunder.  Munshi 
Ram  was  convicted  of  the  charge  laid  against  him  on  the  30th 
of  November  1917  and  sentenced  to  three  months'  rigorous 
imprisonment  and  a  fine  of  Rs-  50  or  two  months'  rigorous 
imprisonment  in  default. 

On  appeal  by  him  against  his  conviction  and  sentence  the 
learned  v'^essions  Judge  acquitted  him  on  the  2l3t  December  1917 
on  the  ground  that  he  was  admittedly  a  licensed  vendor  and 
under  rule  40  wa=)  entitled  to  have  in  his  possession  any  quanti- 
ty of  opium  which  he  was  authorised  to  sell  and  that  it  had 
not  been  proved  that  any  of  the  opium  in  his  possession  had 
been  purchased  by  him  from  persons  other  than  the  Gov- 
ernmeiit  or  a  licensed  .vendor.  Placing  reliance  on  /.  L.  B. 
XXVI  Gal.  571  (1),  the  learned  Sessions  Judge  held  that  if  a 
"  licensed  vendor  keeps  a  correct  account  as  in  this  case  he 
"cannot  be  convicted  of  an  offence  punishable  under  sectim  5 
"  of  the  rules  inasmuch  as  he  was  not  bound  by  the  rules  to 
"  keep  an  account." 

Against  this  acquittal  the  Local  Government  has  preferred 
this  appeal  under  section  417,  Criminal  Pi'ocedure  Code,  and 
we  have  heard  the  learned  Government  Advocate  in  support  of 
it,  while  Lala  Raraanand  has  addressed  us  on  behalf  of  the 
respondent  Munshi  Ram.  The  delay  in  the  disposal  of  this 
appeal,  which  was  filed  on  the  18th  of  May  1918,  is  due  to  the 
fact  that  it  had  been  impossible  to  serve  Munshi  Ram  with 
notice.  The  learned  Government  Acvocate  has  poiutod  out 
tlifit  the  Local  Government  has,  by  section  5  of  Act  1  of  1878, 
been  empowered  to  frame  certain  rules,  and  in  the  exercise  of 
those  powers  has,  in  connection  with  the  Opium  Act,  framed 
and  duly  published  rules  to  be  found  in  Punjab  Excise  Manual, 
Volume  II  at  page  78.  The  relevant  notifications  are  Nos.  954, 
dated  the  16th  October  19 IG  and  658^-0  and  J,  dated  27th 
March  1917.  Under  rule  49,  sub-clause  3  (/),  it  has  been 
declared  that  a  licensee  shall  keep  ooriect  daily  accounts  of  sales 
of  opium  and  poppy-heads  in  such  form  as  the  Financial  Com- 
missioner may  from  time  to  time  prescribe,   and   shall    at   the 

(1^  (1899)  /.  L.  R,  ?6  Cal.  571  {Umesh  Chunder  Ghosc  v.  Queen-Elmpress). 
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end  of  each  month  prepare  and  submit  to  the  Collector  a  month- 
ly abstract  of  his  receipts  and  sales.  Under  this  rale  it  was 
urged,  and  we  think  with  force,  that  the  holder  of  a  retail 
license  was  bound  to  keep  correct  aocoants  of  his  daily  sales. 

Under  section  9  of  Act  I  of  1878  any  person  who  in  con- 
travention of  this  Act  or  of  the  rules  made  or  notified  under 
section  5  or  section  8  (c)  possepses  opium  ********* 
and  any  person  who  otherwise  contravenes  any  such  rule  shall, 
on  conviction  before  a  Magistrate,  be  liable  to  the  punishment 
therein  prescribed.  Mi-.  Petman  contended  that  in  all  probabili- 
ty what  the  re-ipondent  did  was  to  shew  sales  in  excess  of  the 
actual  amount  sold.  By  so  doing  be  was  enabled  tj  accumulate 
a  certain  amount  of  opium  which  he  could  sell  more  profit- 
ably in  an  illicit  manner.  He  contended  that  section  10  of  the 
Opium  Act  lays  down  that  iu  prosecutions  under  section  9, 
it  shall  be  presume  1,  until  the  contrary  is  proved,  that  all 
opium  for  which  the  accuse!  person  is  unable  to  account  satis- 
factorily is  opium  in  respect  of  which  he  has  committed  an 
ofPence  under  this  Act.  Further  it  was  contended  that  Munshi 
Bam  had  failed  to  account  satisfactorily  for  the  possession 
of  the  opium  in  this  cise  and  that  therefore  the  Court  was 
bound  to  presume  that  Munshi  Ham  had  committed  an  offence 
under  the  Act  in  respect  of  it.  The  record  shews  that  qua 
the  2  ohhataks  found  hidden  in  Munshi  Ram's  shop,  Munshi 
Ram  pleaded  that  he  had  falsified  his  daily  accounts  and  qua 
the  15  chhataks  2  tolas  found  in  his  house  his  defence  was  that 
some  enemy  had  placed  it  there.  We  may  state  at  once  that 
we  are  satisfied  that  the  opium  was  found  in  the  possession 
of  Munshi  Ham  as  deposed  to  by  the  witnesses.  This  being 
so  in  our  opinion  section  10  of  the  Opium  Act  applies  and  the 
pre- sumption  is  that  Munshi  Ram  has  committed  an  offence  in 
respect  of  this  opium  unless  he  can  satisfactorily  account  for  it. 
With  regard  to  the  15  chhataks  2  tolas  he  has  contended  him- 
self with  a  denial  of  its  discovery  in  his  possession  so  that 
there  is  no  satisfactory  explanation  of  his  possession  of  this 
amount.  Nor  do  we  consider  that  the  explanation  he  has  given 
with  regard  to  the  excess  opium  found  iu  his  shop  can  be 
regarded  as  satisfactory.  In  these  circumstances  we  consider 
that  the  learned  Sessions  Judge  was  wrong  in  acquitting  him 
and  we  must  therefore  find  him  guilty  of  an  offence  under  sec- 
tion 9  (c)  of  the  Opium  Act. 

We  would  add  further  that,  as  contended  by  the  learned  Gov- 
ernment Advocate,  /.  L.  B.  XXVI  Cal.  571  (1)  is  distinguishable 

(1)  a899;  LL,R.  2G  Cal.  571  {Vmesh  Chunder  Chose  v.  Queen-Empress). 
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inasmuch  as  the  rules  framed  under  section  5  cf  the  Ben- 
gal Government  are  different  from  the  rules  framed  under 
that  section  by  the  Punjab  Government  As  pointed  out  by 
Counsel  in  the  Calcutta  case  the  corresponding  rule  did  not 
require  the  keeping  of  daily  accounts.  This  matter  was  rele* 
gated  to  one  of  the  ODuditious  in  the  liceuse  it-«elf.  Here 
under  rule  49  (3)  (/)  every  holder  of  a  retail  license  is  requir- 
ed by  the  rule  itself  to  maintain  correct  daily  accounts  and 
section  9  of  the  Opium  Act  provides  that  any  person  who  con- 
travenes in  any  way  any  rule  made  and  notified  under  section  5 
c^ffmmits  an  offence  punishable  under  that  section.  On  Munshi 
Ram's  own  shewing  he  has  falsified  his  accounts  and  thus 
rendered  himself  liable  to  punishment  under  section  9  for  con- 
travention of  rule  49  (3)  {f).  He  was  however  not  specifically 
charged  with  that  offence  and  we  do  not  consider  it  neces- 
sary to  direct  a  retrial  at  this  stage. 

We  accordingly  accept  this  appeal  and  convict  Munshi 
Ram  of  an  offence  under  section  9  (c)  of  Act  I  of  1878  and 
sentence  him  to  the  imprisonment  already  undergone  and  to 
a  fine  of  Rs.  100  or  in  default  three  months'  rigorous  imprison- 
ment. We  do  not  think  it  necessary  to  send  him  back  to 
jail  at  this  stage  as  it  appears  that  he  had  served  oat  23  days 
of  the  term  imposed  on  him  by  the  Magistrate  before  he  was 
released  under  the  orders  of  the  Sessions  Judge. 

Appeal  accepted. 


No.  10. 

Before  Hon.  Mr.  Jtvstice  Scott-Smith  and  Hon.  Mr. 

Justice  Martineau. 

GOBINDU— (CoNvicT)--APPELLANT, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  443  of  1918. 

Indian  Penal  Code,  section  'i98— enticing   away  a   married  woman- 
custom— marriage  xoith  a  widow  {\d.n\\i9.x9.Ta.)  among  RatM  Rajputs,  Kangra 
District— whether  ra/ic/— Riwaj-i-am. 

Held,  that  by  custom  among  Rathis,  one  of  the  lowest  sub-divisions  of 
Rajputs  of  the  Kangra  District,  a  marriage  with  a  widow  {janjharara)  is 
valid. 

98  P.  R.  1890  (1),  and  LyalVs  Settlement  Report  p.  102  and  the  RiwaJ- 
i-am  of  the  Dehra  Tahsil,  referred  to. 

(1)  98  P.  R.  1890  {Siussammat  Deokie  v.  Ram  Dhan). 
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25  P.  R.  (Cr.)  1888  (1),  distinguished. 

Held  consequently  that  the  accused  who  had  abducted  a  woman,  so 
married,  with  knowledge  of  the  marriage,  was  guilty  of  an  offence  under 
section  -198  of  the  Penal  Code. 

Appeal  from  the  order  of  Lata  Diioan  Chand,  Magistrate,  \st  Class, 
Kangra,  dated  the  \2th  March  1918. 

Nemo,  for  Appellant. 

Mul  Chand,  Public  Proseoutor,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smhh,  J.-  This  is  an  appeal  from  the  order  of  Lala  ZOth  Octeber  1918. 
Diwan  Chand,  Magistrate  of  the  Jst  class  in  the  Kangra 
District,  convicting  Gobindu  of  an  offence  under  section  498, 
Indian  Penal  Code,  and  sentencing  him  to  undergo  six  months' 
rigorous  imprisorment  and  to  pay  a  fine  of  Rs.  50.  The  appeal 
was  duly  filed  in  the  Court  of  the  Sessions  Judge,  Hoshiarpur, 
and  on  his  recommendation  it  was  transferred  for  hearing 
before  this  Couit,  because  an  important  question  arises,  namely, 
whether  remarriage  of  a  widow  by  ^e  janjharara  ceremony  is 
valid  by  custom  in  the  tiibe  to  which  the  parties  belong.  In  25 
P.  R  of  1888  Criminal  (1)  this  Court  refused  upon  revision  to 
interfere  with  the  finding  of  the  District  Magistrate  of  Kangra 
to  the  effect  that  the  janjkarard  ceremony  of  marriage  did  not 
by  custom  constitute  a  valid  marriage  within  the  meaning  of 
section  494  of  the  Indian  Penal  Code.  The  learned  Judges, 
who  were  parties  to  that  decision,  said  that  the  District 
Magistrate  had  given  good  reasons  for  his  finding  and  that 
they  were  not  prepared  to  interfere  with  his  order,  and 
consequently  refused  the  petition  for  revision.  They  did 
not  go  into  the  matter  in  detail  and  we,  therefore,  consider  that 
we  are  not  bound  by  that  decision  in  deciding  the  present 
appeal. 

The  case  for  the  prosecution  is  that  Lehnu  complainant 
married  Mussamrcat  Gulabi,  a  widow,  by  the  janjharar a  cere- 
mony on  the  14th  of  February  1917  and  that  some  four  months 
later  Gobindu  appellant  enticed  her  away  within  the  meaning 
of  section  498,  Indian  Penal  Code.  The  parties  are  Rajputs 
belonging  to  the  class  known  as  Rathis.  The  questions  for 
decision  are : 

(1)  la  the  janjharara  form  of  marriage   valid  among 

Rathis  ? 

(2)  Was  Mussammat  Gulabi  married  to  Lehnu  hy  jan- 

jharara cBtetliGtiy  ? 

(1)  25  P.  B.  {Cr )  1888  {Gigal  v*  Phioh 
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(3)  Was  she  abducted  by  Grobindu  ? 

(4)  Did  Gobindu  know  tbat  she  was  the  wife  of  Lehna  ? 

In  regard  to  the  first  point,  Mr.  Lyall  in  his  Settlement 
Keport  of  the  Kangra  District  at  page  102  gives  two  classes  of 
land  holders — 

(1)  those  whose  women  affect  seclusion  and  do  not  work 
in  the  fields,  and  who  cannot  contract  what  are 
known  as  janjharara  or  widow  marriages,  and 

(2)   those   who   marry  widows,   and   allow   their  women 
to  work  more  or  less  in  the  fields. 

It  appears  from  this  that  the  higher  classes  do  not  allow 
janjharara  marriages,  but  the  lower  classes  do  allow  them. 
The  Gazetteer  of  the  Kangra  District  published  in  1904  pages 
74  and  75  divides  the  Rajputs  into  five  classes.  The  two  lowest 
of  these  are  the  Rathis  of  whom  it  is  said  that  they  appear  to 
be  degenerate  Rajputs  and  that  if  they  are  to  be  definitely 
classified,  they  should  be  classed  as  Sudras.  In  98  P.  R.  of 
1890  (1),  it  was  found  that,  whilst  a  janjharara  marriage  was 
not  recognised  as  valid  amongst  the  highest  class  of  pure 
Rajputs,  it  was  recognised  as  valid  amongst  the  lower  or 
impure  sub-divisions,  such  as  the  Sartoras,  the  sub-division  to 
which  the  parties  to  that  suit  belonged.  The  Kiwaj-i'-am  of  the 
neighbouring  tahsil  of  Dehra  which  was  recently  prepared, 
states  thai.t  j a'ljharara  marriages  are  recognised  as  valid  among 
the  Rathis.  It  is,  therefore,  in  our  opinion  pri'mu  facie  probable 
that  such  a  marriage  is  valid  amongst  Rathis  in  the  Kangra 
District  and  that  if  Lehnu  married  Massammat  Gahibi  by 
janjharara  ceromony,  the  marriage  would  be  valid.  Now  the 
Magistrate  in  this  case  held  a  special  enquiry  as  to  whether 
sucli  marriages  were  valid  or  not,  and  in  his  opinion,  the  en- 
quiry shows  that  such  marriages  are  valid.  U«fortunately 
neither  the  appellant  nor  his  counsel  has  appeared  to  argue  the 
appeal  before  us,  but  we  have  carefully  examined  the  evidence 
on  the  record  and  we  agree  with  the  Magistrate  that  a 
janjharara  marriage  amongst  the  Rathis  is  valid. 

[  The  remainder  of  the  judgment  is  not  required  for  the  purposes  of  this 
report— Ed.] 

Appeal  dismisted. 


(1)  98  P»  R,  1890  (Mussammat  Deokie  v,  Ram  Dhan). 
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No.  11. 

Before  Hon.  Mr.  Justice  Broadway. 

AHSAN  ALI— (Convict)— PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  815  of  1918. 

Indian  Penal  Code,  section  223— Jaii  warder — negligently  allowing  a 
prisoner  to  escape^ 

Petitioner,  a  warder  of  the  Montgomery  Jail,  was  placed  in  charge  of 
a  gang  of  15  prisoners  and  sent  o5  to  do  agricultural  work.  In  contraven- 
tion of  his  orders  he  allowed  two  of  the  prisoners  to  go  o£E  to  the  cemetery 
in  charge  of  a  convict  warder  in  order  to  water  trees  there.  The  cemetery 
was  at  some  distance  and  not  withio  sight,  nor  did  Petitioner  attempt 
to  patrol  in  that  direction.  The  convict  warder' was  negligent  and  allowed 
one  of  the  prisoners  to  escape.  The  petitioner  was  convicted  of  an  offence 
under  section  223  of  the  Penal  Code. 

Held,  that  the  conviction  was  justified. 

3  Indian  Cases  460  (1),  7  Indian  Cases  411  (2)  and  19  P,  R.  (Cr.) 
1883  (3),  distinguished. 

Revision  from  the  order  of  A-  Gampbell,  Esquire,  Sessions  Judge, 
Hlontgorriery,  at  Lahore,  dated  the  2nd  July  19 1 8 

Dewan  Ram  Lai,  for  Petitioner. 

Mai  Chand,  Pablic  Prosecator,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— * 

Broadway,  J.— Ahsan   Ali   son   of  Najib   Khan   has  been    jj^^  g^^  IQlA 
convicted  of  an  offence  under  section  223,    Indian    Penal   Code, 
and  sentenced  to  6  months*  simple  imprisonment. 

His  appeal  to  the  Sessions  Court  having  been  rejected  he 
has  moved  this  Court  on  the  Revision  Side  and  on  hia  behalf 
I  have  heard  Mr-  Ram  Lai  while  Mr  Mul  Chand  has  addressed 
me  on  behalf  of  the  Crown. 

The  facts 'are  simple  and  are  as  follows  :— 

Ahsan  Ali,  who  was  a  warder  in  the  Montgomery  Jail, 
was  placed  in  charge  of  a  "gang  of  prisoners  and  sent  off  to  do 
agricultural   work.     The  gang   consisted   of    15   prisoners  and 

(1)  (1909)  3  Indian  Cases  460  {District  Magistrate  of  Nellore). 

(2)  il910)  7  Indian  Cases  411  \Durga  Prasad  v.  Emperor)^ 
(3)19  P;  R.  iCr,)  1883  {Ghulam  Ali  v.  Empress), 
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seven  convict    warders.      Among  them   was   Labh   Singh  a 
convict  warder  and  Tagia  or  Tagra  a  convict. 

Under  the  rules  (Jail  Manual,  rule  386  H.)  it  was  the 
duty  of  Ahsan  Ali  to  so  place  the  gang  that  the  convicts 
while  working  were  within  sight  of  his  convict  warders  or 
himself  and  further  he  was  bound  to  patrol  from  time  to  time 
in  case  any  were  not  in  his  own  view. 

H.e  however  permitted  Labh  Singh  to  take  Tagia  and 
Another  convict  named  Fazla  to  the  cemetery  in  order  to  water 
the  trees  there.  This  cemetery  was  at  some  distance  and  not 
within  sight  nor  apparently  did  Ahsan  Ali  attempt  to  patrol 
in  that  direction.  Under  the  rales  it  was  urged,  when  a  convict 
or  convicts  are  sent  away  on  any  special  work  it  is  sufficient 
to  send  them  in  charge  of  a  convict  warder.  To  this  extent 
it  is  clear  Ahsan  Ali  complied  with  the  rules,  as  Labh  Singh 
was  in  charge  of  Tagia  and  Fazla.  Labh  Singh  however  in- 
stead of  keeping  his  eye  on  his  convicts  acted  negligently  and 
Tagia  made  off.  For  this  escape  Labh  Singh  and  Ahsan  Ali 
have  both  been  held  responsible  and  punished  under  section  223, 
Indian  Penal  Oode.  Labh  Singh  did  not  appeal  and  the  ques- 
tion now  is  whether  the  conviction  of  Ahsaa  Ali  is  warranted. 

He  has  been  found  to  have  been  guilty  of  negligence  in 
that  he  allowed  Labh  Singh  and  the  two  convicts  to  separate 
from  his  gang  and  go  to  the  cemetry,  thous^h  he  had  had  no 
orders  to  do  any  thing  in  that  place.  His  gang  was  the 
"  agricultural  "  gang  and  it  was  his  duty  to  see  that  the  couvicts 
were  employed  on  that  work. 

His  explanation  is  that  after  he  had  taken  his  gailg  out  to 
work  Labh  Singh  asked  for  men  to  be  sent  to  the  cemetery.  He 
refused  as  the  jailor  had  not  said  anything  about  the  cemetery. 
A  gang  had  however  been  at  work  there  some  10  days  pre- 
viously repairing  the  walls  and  waterifig  the  trees  and  when 
Labh  Singh  naid  that  the  jailor  had  told  him  that  the  trees  were 
to  be  watered,  he  believed  him  aud  sent  the  men  as  stated  above. 
As  a  nratter  of  fact  the  jailor  denies  having  given  such  orders 
to  Labh  Singh. 

It  is  clear  th.it  in  allowing  Labh  Singh  to  take  the  two 
couvicts  to  t!ie  cemeteiy  Ahsan  Ali  acted  against  his  orders 
which  were  to  take  his  gang  for  agricultural  work. 

It  is  also  faiily  clear  that  he  did  this  relying  on  Labh 
Singh's  stiitemeut.  Further  there  is  no  suggestion  that  he 
ever  attempted  to  patiol  in  the  direction  of  the  cemetery  which 
was  too  distant  to  permit  him  to  keep  the  three  men  in  sight. 
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There  can  be  no  doabfc  that  he  acted  negligently,  that  is 
without  dae  care  and  caution,  when  he  accepted  Labh  Singh's 
assertion  without  any  attempt  at  verifying  his  statement  by 
reference  to  the  Jailor. 

It  was  however  urged  by  Mr.  Ram  Lai  that  the  escape 
of  Tagia  was  too  remote  a  consequence  of  the  petitioner's  act, 
and  my  attention  was  drawn  to  3  I.  0.  460  (I)  and  7  I.  0. 
411  (2). 

In  3  /.  C.  460  (1)  it  was  found  that  contrary  to  the  orders 
of  the  Magistrate  a  prisoner  was  marched  after  sunset  and 
rescued  in  consequence.  The  negligence  lay  in  marching  the 
prisoner  after  sunset  in  contravention  of  the  Magistrate's  direc- 
tions, and  it  was  held  by  the  Madras  High  Court  that  as  there 
was  no  evidence  that  there  was  any  reason  to  expect  that  any 
attempt  would  be  made  at  a  rescue  no  offence  under  section 
223,  Indian  Penal  Code  had  been  made  out. 

I  do  not  think  that  this  case  can  afford  the  petitioner  any 
assistance,  for  here  there  is  no  question  of  a  rescue. 

In  7  /.  G.  411  (2)  it  was  held  by  the  Allahbad  Higb 
Court  that  before  a  person  can  be  convicted  under  section  223 
Indian  Penal  Code,  it  must  be  shown  not  only  that  he  was 
guilty  of  negligence,  but  that  the  escape  was  at  least  the  natural 
and  probable  consequence  of  his  negligence.  In  this  view 
I  agree.  The  facts  of  that  case  were  these : — 'A  Police  OflScer  in 
charge  of  a  thana  had  been  ordered  to  send  certain  prisoners 
to  a  certain  place.  He  went  out  on  some  other  work  leaving 
orders  with  a  Head  Constable  to  send  the  prisoners  off.  The 
Head'  Constable  complied  but  the  prisoners  escaped  from  the 
custody  of  those  sent  in  charge  of  them. 

It  was  sought  to  hold  the  officer  in  charge  of  the  thana 
criminally  responsible  for  the  escape.  There  seems  to  be  no 
doubt  that  he  could  not  be  so  held. 

Mr.  Ram  Lai  contended  that  the  position  of  his  client 
is  similar  to  that  of  the  Police  Officer  inasmuch  as  he  had 
placed  Labh  Singh  in  charge  of  Tagia.  I  do  not  however 
think  that  his  contention  is  correct  for  in  the  present  case 
Ahsan  Ali  was  negligent  in  allowing  Labh  Singh's  party  to  go 
to  the  cemetery  and  was  further  negligent  in  that  he  made 
no  attempt  to  supervise  them  in  any  way. 

Even  assuming  that  his  first  act  of  negligence  was  too 
remote,  it  seems  to  me  his  further  negligence  must  be  regarded 

(1)  (1909)  3  Indian  Cases  460  {District  Magistrate  of  Nellor^.) 
{2)  (1910;  7  Indian  Cases  411  (Durga  Prasad  v.  Em^eror)i 
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as  connected  with  the  escape  sufficiently  closely  to   warrant  his 
conviction  under  section  223,  Indian  Penal  Code, 

Mr.  Mul  Chand  referred  me  to  19  P,  B,  1883  (1)  but  the 
facta  of  that  case  are  very  different  and  it  cannot  afford  any 
assistance.  The  question  of  sentence  remains — It  seems  to 
me  that  six  months  is  too  heavy  a  punishment  in  the  circum- 
stances of  the  case« 

There  can  be  no  doubt  that  Ahsan  Ali  acted  in  an  honest 
belief  that  Labh  Singh's  statement  was  true.  The  fact  that 
till  recently  Labh  Singh  had  been  working  at  the  cemetery 
lent  colour  to  the  statement  and  1  consider  that  these  circum- 
stances mitigate  his  offence. 

I  consider  that  a  sentence  of  three  months'  simple  im- 
prisonment will  meet  the  case  and  as  he  has  already  undergone 
that  term  approximately  1  reduce  the  sentence  to  that  already 
undergone  and  direct  his  release. 

Revision  accepted. 

No.  12. 

Before  Hon.  Mr.  Justice  Broadway, 

THE  CROWN, 

Versus 

BUDHU  RAM— AOCCJSED. 

Criminal  Revision  No.  826  of  1918, 

Criminal  Procedure  Code,  Act  V  of  1898,  section  488  (3)— loarmnt  for 
cumulative  arrears  of  maintenance  and  cumulative  sentence  of  six  months' 
imprisonment — whether  legal. 

Petitioner  was  ordered  by  a  Magistrate  to  pay  Rs.  4  p.  in.  maintenance 
to  his  wife,  which  he  neglected  to  pay,  so  that  the  arrears  amounted  to 
Rs.  170.  He  was  sentenced  in  default  of  payment  to  6  months*  simple 
imprisonment. 

Held,  that  the  order  was  correct  under  section  488  <3)  of  the  Code  of 
Criminal  Procedure. 

I.  L.  B.  20  Mad.  3  (2),  /.  L.  R.  25  Cal.  291  (3),  and  12  P.  R.  (Cr.)  1877 
F.B.),  (4)  referred  to- 

I.  L.  R.  9  All.  240  (5),  not  followed. 

Case  reported  by  G.  F.   de  Montmorency,  Esquire,  District  Magistrate, 

Lyallpur,  with  his  No.  ^,  dated  the  9th  July  1918. 

(1)  19  P.  R.  (Cr.)  1883  (Ghulam  Ali  v.  Empress). 

(2)  (1890)  /.  L.  R.  20  -Wad.  3  (AUapichai  v.  Mohidin  Bibi)> 

(3)  (i897j  I.  L.  R.  25  CaL  291  (B/u/cu  Khan  v.  Zahuran). 
\\)  12  P.  R.  {Cr.)  1877  {F-  B.)  {Mussammat  Mano  v.  Kaka)i 
(5)  (1887)  /.  L.  R.  9  All.  240  {Queen  Empress  v.  Narain), 
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The  facts  of  this  case  are  as  follows  :— 

The  accused  Badhu  Ram  failed  to  pay  maintenance  to 
Mussammat  Mohri,  his  wife,  fixed  by  Sardar  Chaiat  Singh, 
Magistrate,  Ist  Class,  on  2ad  May  1899,  under  section  •i'-S, 
Criminal  Procedure  Code,  Rs  170  are  still  due  from  him  to 
^lussammat  Mohri.  In  default  of  payment  of  arrears  he  was 
sentenced  to  six  months'  simple  imprisonment  or  until  pay- 
ment if  sooner  p^id,  under  section  •18S  (3;,  by  Ram  Chandra, 
Esquire,  ^lagistrate,  1st  Class,  Lyallpnr,  on  1st  July  1913. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds : — 

The  petitioner  was  ordered  to  pay  maintenance  by  the 
order  of  Sardar  Charat  Singh,  Extra  Assistant  Commissioner, 
Magistrate,  1st  Class,  on  2nd  May  1899.  Maintenance  to  one 
son  and  one  daughter  has  ceased  to  be  paid  for  some  years  and 
is  not  now  claimed.  The  wife  Mussammat  -ilohri  however 
claims  maintenance  arrears  at  Rs  4  per  mensem  amounting  to 
Rs.  170-11.  The  details  of  this  balance  are  given  in  the  order 
of  Mr.  Ram  Chandra,  I.  C.  S.,  Magistrate,  1st  Class,  dated  4th 
January  1918.  It  is  not  contested  that  this  balance  is  due 
or  has  already  been  paid. 

Mr.  Ram  Chandra,  Magistrate,  Ist  Class,  issued  notices. 
These  could  not  be  served.  He  resorted  to  proclamation  by  beat 
of  drum.  Budhu  Ram  petitioner  did  not  appear.  Warrants 
for  attachment  of  his  property  were  isaued  in  order  to  recover 
the  sum  of  Rs.  170- il  on  4th  January  1918. 

The  arrears  were  not  recovered  in  spite  of  the  issue  of  suc- 
cessive warrants 

Finally  Budhu  Ram  appeared  and  Mr.  Ram  Chandra, 
I.  C.  S.,  Magistrate,  Ist  Class,  tried  to  get  him  to  come  to 
terms  with  his  wife  but  failed.  Budhu  Ram  admitted  that  he 
had  2  houses  in  Sayadwala.  Though  he  is  old,  he  has  never 
applied  to  have  the  amount  of  maintenance  reduced  and  the 
failure  to  pay  appears  to  have  been  wilful.  On  previous 
occasions  he  had  failed  to  pay  and  had  paid  up  eventually  un 
magisterial  action  being  taken. 

Mr.  Ram  Chandra,  Magistrate,  Ist  Class,  on  Ist  July  1918 
sentenced  Budhu  Kam  petitioner  in  default  of  payment  of 
aiTears  of  maintenance  amounting  to  Rs.  170  to  six  months' 
simple  imprisonment  or  to  imprisonment  for  a  term  to  expii*e 
on  payment  of  arrears  if  the  latter  date  be  earlier  than  six 
paonths  after  1st  July  1918, 
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It  is  urged  before  me  that  the  camolative  warrant  for 
the  whole  arrears  and  the  cumulative  sentence  of  six  months 
is  illegal  and  I  am  asked  to  move  the  Chief  Court  to  set  the 
order  aside. 

I  cannot  find  that  there  has  been  a  decision  of  the  Punjab 
Chief  Court  on  the  interpretation  of  section  4S8  (3)  of  the 
Ciiminal  Procedure  Code.  The  rulings  of  other  High  and  Chief 
Courts  differ. 

Mr.  Ram  Chandra's  order  is  correct  following  /.  L  R.  20 
Mad.  3  (1),  and  I.  L.  R.  25  Oal.  291  (2).  It  is  not  correct 
according  to  L  L.  It.  9  All.  240  (IJ),  and  a  recent  Burma  decision 
dated  May  8,  1914. 

I  forward  the  files  for  the  orders  of  the  Chief  Court  as  to 
whether  the  sentence  of  six  months'  simple  imprisonment  under 
Beotion  4S8  (3)  of  the  Orimiaal  Procedure  Code  can  stand. 

The  order  of  the  Chief  Court  was  delivered  by— 
BkoADWav,  J. — In  my  -v'lQVf  of  section  488  (3),  Criminal 
Vdth  Sevt  1918.  Procedure  Code,  the  Madras  and  Calcutta  decisions  cited  in  the 
referring  order  (2u  M.  3  (1)  and  25  C  291  (2)  )  lay  down  the 
correct  interpretation.  To  the  same  effect  is  1 2  P.  R.  1877 
F.  B  (4),  a  decision  under  section  536  of  Act  X  of  i87J  which 
though  different  in  phraseology  is  to  the  same  effect  as  section 
488  (3)  of  the  present  Act,  which  is  also  the  same  in  substance 
as  section  488  of   the    Criminal  Procedure  Code  of  lb82. 

The  order  of  the  Magistrate,  1st  Class,  is  therefore  correct. 

Revision  rejected. 
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No    13. 

Before  Hon.  Mr,  Justice  Wilberforce  and  Hon.  Mr. 

Justice  Martineau. 

GHASITA— Al^PELLANT, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  468  of  19 1 8 

Indian  Penal  Code,  Act  XLV  of  1860,  sections  75,  379,  457  and  511  — 

Criminal  iKispass  in  a  liouse  or  building  -  entering  a  thorued  enclosure^ 
attempted  uffenc  — whether  enhanced  punishment  can  be  inflicted. 

Accused,  a  previous  couvict,  mide  his  wny  into  an  open  thorned   ea- 
closure  ill  which  goat.s  aud  sheep  were  kept.     He  was  disturbed  and  fled. 

(1)  (1896.  /.  L.  li.  20  Mad.  ^  (Allapirhai  v.  Mohidin  Bibi). 

(2)  11897)  /,  L.  K.  'do  Cat.  291  <,lilaku.  Khan  v.  Zahuran). 

(3)  ;1687)  L  L.  R.  9  .1//.  24U  {Queen- Empress  v.  Sarain). 
iA)  12  P.  H.  (Cr.)  1877  {l<\  li.)  (Mussammat  Mano  v.  Kaka\ 
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Held,  that  on  these  facts  accused  could  not  be  conricted  of  lurking 
house  trespass  under  section  457  of  ihe  Penal  Code,  but  only  of  attempted 
theft  under  sections  379/511. 

Held  alio,  that  enhanced  sentence  coald  not  be  inflicted  oniaccuseJ  as 
section  75  of  the  Penal  Code  has  no  application  to  "  attempted  "  offences. 

U  P.  72.  {Cr.)  1906  (1),  referred  to. 

Appeal  jrom   the   order  of  Rai    Bahadur    Lala   Damodar   Das, 
Sessions  Judge.,   Karnal,  dated  the  4th  May  1918. 

Nemo,  for  Appellant. 

Mul  Chand,  Pablic  Prosecutor,  for  Respondent. 

The  judgment  of  tbe  Court  was  delivered  by— 

WiLBKRFORCE,  J. — In  this  case  the  appellant,  a  previous  4.^^  2)ec.  19181 
convict,  has  been  sentenced  under  sections  467/75,  Indian 
Penal  Code,  to  transportat.jon  for  life.  As  for  his  guilt  there 
can  be  no  question.  He  is  a  resident  of  a  different  village  and 
was  arrested  close  to  the  spot  and  has  been  able  to  give  no 
explanation  whatever  of  his  presence.  The  evidence  against 
bim  is  entirely  independent  and  trustworthy. 

The  Sessions  Judge  was,  however,  in  error  in  holding  the 
appellant  guilty  of  an  offence  under  section  457  and  applying 
section  75  for  purposes  of  an  enhanced  sentence.  The  Appel- 
lant made  his  way  into  an  open  thoraed  enclosure  in  which 
goats  and  sheep  were  kept.  The  owner  was  disturbed  before 
the  appellant  was  able  to  c^rry  out  his  object  and  the  appel- 
lant fled.  It  is  plain  therefoi-e  that  the  appellant  c  innot  be 
convicted  of  ciiminal  trespass  by  night  in  a  hoase  or  building 
and  that  the  only  offence  of  which  he  can  be  convicted  is  one 
of  attempted  theft  under  sections  379/5  il,  Indian  Penal  Code. 
It  has  frequently  been  pointed  out  by  this  Court  e  g  ^  P.  h.  14 
of  1906  {Cr)  (1),  that  section  75  has  no  application  toattempt- 
ed  offences  and  that  under  such  circumstances  enhanced  sen- 
tences cannot  be  inflicted. 

We  therefore  accept  the  appeal  to  the  extent  that  we  altef 
the  couviotioa  to  one  under  sections  379/5 11,  Indian  Penal  Code, 
and  award  the  maximum  sentence  of  eighteen  months'  rigoroas 
imprisonment. 

Appeal  acceptedt 


(1)  U  P.  R.  {Cr.)  1906  {Jhammn  v.  King-Emperor) 
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No.  14. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

MUHAMMAD  DIN— PETITIONER, 

Versus 

THE  CROWN,  THROUGH  GANDA  MAL— (Complainakt)- 

RESPONDENT. 

Criminal  Revision  No.  772  of  1918. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  423  (1),  clause  (4)  and 
section  522— Khethcr  an  order  under  the  latter  section  can  be  made  by  tk  ■ 
Appellate  Court. 

Held,  that  an  order  under  section  522  of  the  Code  of  Criminal  Procedure, 
directing  restoration  of  possession  of  immoveable  property  to  the  person 
entitled  thereto  cannot  be  made  by  the  Appellate  Court,  where  the  trill 
Court  has  for  some  reason  or  other  refrained  from  taking  action  under  that 
section. 

/.  L.  R.  39  Cal.  1050  (1),  referred  to. 

30  Indian  Cases  159  (2)  and  7.  L.  R.  27  All.  415  (3),,  distinguished. 
Uevisior^  from  the  order  of  Lala  Kesho  Das,  Offg.  District  Magis- 
trate, Sialkot,  dated  the  IQth  May  1918. 

Zafarullah  Khan,  for  Petitioner. 
Ganpat  Rai,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — • 

28th  Nov.  1918.  Shadi  Lal,  J. — The  sole  question  for  consideration  is  whe- 

ther the  Appellate  Court  was  competent  to  make  an  order 
under  pection  522,  Criminal  Procedure  Code,  directing  the 
restoration  of  the  possession  of  imraovetble  property  to  the 
person  entitled  thereto,  when  the  trial  Court  had  for  some 
reason  or  other  refrained  ir(>m  taking  action  under  the  afoi'e- 
said  section.  Now,  a  Division  Bench  judgment  of  the  Calcutta 
High  Court  in  /.  L.  R.  XKXIX  Cal.  1050  (1),  answers  that 
question  in  the  negative,  and  no  authority  has  been  cited  on 
the  other  side  which  lays  down  that  an  Appelhite  Court  can 
pass  an  ordei  of  that  character.  The  learned  Judges  of  the 
Calcutta  High  Court  hold  that  such  an  order  cannot  be  regard- 
ed as  a  consequential  or  incitiental  order  within  the  purview  of 
section  423  (1),  clause  (4),  Criminal  Procedure  Code  ;  and  this 
view  is  in  their  opinion,  supported  by  the  fact  that  the  legisla- 
ture considered  it  necessary  to  onaot  a  special  section  in  order 
to  confer  the  necess'iry  authority  upon  a  Criminal  Court  so 
that  it  may  rxercise  the  power  of  restoring  possession, 

(1;  (1912)  /.  L.  R.  39  (al.  lt)50  {Bhanabal  Sliaho  v.  Scdiquc  Oslagar), 

(2)  ^I'JlS;  ;{0  Indian  Cases  159  \U)ir  Sheikh  v.  Saycd  AH  Shnkh). 

(3)  (1904)  /.  L.  R,  27  .1//.  415  {Manki  v.  Bhagivanti). 
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The  matter  is  not  entirely  free  from  doubt,  but  I  am  not 
prepared  to  di-sent  from  the  view  taken  by  the  Calcutta  Court. 
The  judgment  of  XXX  Indian  Cases  159(1),  relied  upon  by 
Mr.  Ganpat  Rai  lays  down  that  an  Appellate  Court  can  set 
aside  an  order  made  by  the  Court  of  first  instance  under 
section  022;  but  this  judgment  baa  obviously  no  bearing  upon 
the  question  before  me.  The  same  reniarks  apply  to  the  judg- 
ment of  the  Allahabad  High  Court  in  I.  L.  R.  XXVII  All 
415  (2). 

Accordingly  I  accept  the  application  for  revision  so  far  as 
to  quash  the  oi'der  of  the  District  Magistrate  directing  the 
restoration  of  the  possession  of  the  property.  In  all  other 
matters  the  application  for  revision  is  rejected. 

lievtsion  accept^ 

No.  15. 

Be/ore  Hon.  Mr.  Justice  Broadway. 

SHANKAR  SAHAI— (Complainant)— PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  959  of  191S. 

Criminal  Procedure  Code,  Ad  V  of  1898,  section  250— compensation  — 
where  there  are  two  charges  one  of  Khich  is  triable  by  the  Court  of  Sessions. 
The  petitioner  had  lodged  a  complaint  against  one  G.  C.  under  sections 
■106  and  467,  Indian  Penal  Code,  the  latter  being  triable  by  a  Court  of 
Sessions.  The  case  was  tried  by  a  Magistrate  with  section  30  powers  who 
discharged  the  accused  and  ordered  petitioner  to  pay  him  Re.  100  as  com- 
pensation. 

Held,  that  the  Magistrate  could  not  make  an  order  for  compensation  at 
all  in  respect  of  the  charge  triable  by  a  Court  of  Sessions  and  in  respect  of 
the  other  charge  the  compensation  could  not  exceed  Rs.  50  under  section  250 
of  the  Code  of  Criminal  Procedure. 

U  (.3)  and  26  P.  R.  (Cr.)  1902  (4),  referred  to. 
Case  reported  by  Rai  Bahadur  Misra  Jivala  Sahai,  Sessions  Judge y 

Shahpur  at  Sargodha,  with  his  No   1219   G  of  I2th  August 

1918. 

Bam  Chand,  for  Petitioner. 

Nemoy  for  Respondent. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :— 

The  applicant  Shankar  Sahai  lodged  a  complaint  against 
Gian  Chand  under  sections  406  and  467,  Indian  Penal  Code,  and 

(1)  (I'd  15)  30  Indian  Cases  159  (Tljir  Sheikh  v,  Syed  Ali  Sheikh). 
{2j  (1904)  /.  L.  R.  27  4/^  415  {ilanki  v.  Efiagicanti). 

(3)  14  P.  R.  (Cr.)  1902  {Crown  v.  Uamir  Chand). 

(4)  26  P.  R.  {Cr.)  1902  {Crow-n  v.  Qadu). 
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the  District  Magistrate,  Laving  in  view  the  f^ict  that  section 
467  was  triable  by  the  Court  of  Sessions,  mude  it  over  to 
Khan  SaduUah  Khan,  a  section  30  Magistrate.  The  said 
Magistrate  held  an  enquiry  into  the  case  and  discharged  Gian 
Chand  holding  that  the  charge  brous^ht  by  Shankar  Sahai  was 
malicious  and  vexatious.  He  called  upon  the  latter  to  show 
cause  why  he  should  not  be  made  t)  pay  compensation  to  the 
former.  Shankar  Sahai's  explanation  having  been  considered 
unsatisfactory,  the  Magistrate  ordered  him  to  pay  Rs.  100  to 
Gian  Chand.  In  awarding  this  compensation  the  Magistrate 
has  acted  under  section  250,  Criminal  Procedure  Code. 

Shankar  Sahai  has  put  in  this  applicatioa  for  revising  the 
Magistrate's  order.  He  says  that  on  the  merits  his  complaint 
was  bona  fide  and  that  legally  the  Magistrate's  order  for  com* 
pensation  is  defective  inasmuch  as  he,  as  a  section  30  Magis- 
trate, could  not  have  recourse  to  section  250,  Criminal  Proce- 
dure Code. 

The  counsel  of  the  parties  have  argued  the  case  before  me. 
So  far  as  the  merits  are  concerned,  I  think  the  Magistrate  was 
quite  justified  in  dismissing  the  complaint.  But  1  do  not  see 
that  his  order  for  compensation  of  Rs.  10)  is  at  all  correct. 
Section  250,  Criminal  Procedure  Code,  does  not  provide  for 
compensation  exceeding  Rs.  60  For  lodging  a  complaint  under 
bection  467,  Indian  Penal  Code,  which  is  triable  by  a  Court  of 
Sessions  the  Magistrate  could  award  no  com  pensation  what- 
ever, vide  PR  14  (I),  and  26  of  1902  (GV.)  (2).  He  was  if 
course  justided  to  take  an  action  under  section  250,  Cricaiual 
Procedure  Code,  so  far  as  section  4J6,  Indian  Penal  Code,  noted 
in  the  complaint  was  concerned,  but  in  that  case  too  the 
amount  awarded  should  not  have  exceeded  Rs.  5 ).  This  is  no 
doubt  an  illegality  which  should  ba  set  right.  Under  the 
provi-^ions  of  section  438,  Criminal  Procedure  Code,  the  matter 
is  reported  to  the  Hon'ble  Judges  foi'  such  orders  as  they  may 
deem  fit. 

The  records  of  the  case  are  submitted  herewith. 

The  order  of  the  learned  Judge  was  as  follows  :  — 

^Oik  Oct    1918  Beoadwat,  J. — Agreeing  with  the  reference  of  the  Sessions 

Judge  I  alter  the  compensation   payable  to  the  sum  of  Rs.  50 

only. 

Bevision  accepted. 

(1)  li  P.R.  (Cr.)  1902  (Crotrn  v.  Hamir  Chand). 

(2)  26  P.  R.  (Cr.)  1902  (Croicn  v.  Qadu). 
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No,  16. 

Bejore  Hon.  Mr.  Justice  Scott-Smith. 

HARI  CHANf)  AND  MATHRA  DAS-  (Coxvicts)— 
PETITIONERS. 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  915  of  1918. 

Criminal  Procedure  Code^  Act  V  of  1898,  section  522— order  to  restore 
possession  of  ivvnoveable  property- where  dispossession  was  not  accompanied 
by  criminal  force  as  defined  in  section  350  of  the  Indian  Penal  Code. 

Held,  that  an  order  to  restore  possesBion  of  immoveable  property  under 
section  522  of  the  Criminal  Procedure  Code  can  be  made  only  where  dispos- 
session was  by  the  use  of  criminal  force,  as  defined  in  section  350  of  the    , 
Penal  Code,  and  could  not  therefore  be  made  in  the  present  case   where  the 
trespass  was  committed  in  the  absence  of  the  complainant. 

I.  L,  R.  27  Cat.  Ui  (1)  and  /.  L.  ft.  26  M.-.d.  49  (2),  followed. 
Eevision  from   the  order  of  A.  W.  J.   Talbot,   Esquire,   District 
Magistrate,  Jhang,  dated  the  I8th  May  1918. 

Nand  Lai  and  Mehta  Babadar  Ohand,  for  Petitioners. 

Nemo,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Scott- Smith,  J. — This  is  an  application  for  revision  of  an  \}^i}i  2^ov  1918, 
order  of  the  District  Magistrate  of  Jhang  dismissing  an  appeal 
of  the  petitioners  who  were  convicted  of  an  offence  under 
section  448,  Indian  Penal  Code.  The  Magistrate  also  passed 
an  order  against  them  under  section  522,  Criminal  Procedure 
Code,  to  the  eftect  that  the  complainant  should  be  put  into 
possession  of  the  house  in  which  the  criminal  trespass  was 
committed.  I  saw  no  reason  to  interfere  with  the  conviction 
under  section  448,  but  issued  notice  to  the  District  Magistrate 
in  regard  to  the  order  under  section  522,  (Criminal  Procedure 
Code,  because  there  was  no  finding  that  criminal  force  as 
defined  in  section  350,  Indian  Penal  Code,  was  used  in  the 
commission  of  the  offence.  Section  52i,  Crinainal  Procedure 
Code,  is  to  the  effect  that  whenever  a  person  is  convicted  of  an 
offence  attended  by  criminal  force,  and  it  appears  to  the  Court 
that  by  such  force  any  person  has  been  dispossessed  of  any  im- 
moveable property  the  Court  may,  if  it  thinks  fit,  order  such 
person  to  be  restored  to  the  possession  of  the  same.     In  /.  L.  B. 

(1)  0899]  /.  L.  JR.  27  Val.  174  Jshan  Chandra  v.  Dina  Nalh). 

(2)  (1902)    1.    L.    H.  26    Mad.    49  [Batakala    Pottiavadu  dc.  Peti- 

tioners). 
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XXVII  Gal.  page  174  (1)  it  was  held  that  in  order  to  support 
an  order  under  section  522,  Criminal  Procedure  Code,  there 
must  be  a  finding  that  the  dispossession  was  by  the  use  of 
criminal  force  as  defined  in  section  350  of  the  Penal  Code. 
Another  authority  to  the  same  effect  is  that  reported  in  /,  L.  R. 
XXVI  Mad.  page  49  (2). 

Now  in  the  present  case  the  allegation  is  that  the  trespass 
was  committed  in  the  absence  of  the  complainant,  and  there- 
fore it  is  clear  that  no  criminal  force  was  used  to  him,  and 
there  is  no  allegation  that  it  was  used  to  anybody  who  was  in 
possession  of  the  house  on  complainant's  behalf.  The  order 
passed  under  section  .522,  Ciuminal  Procedure  Code,  was  there- 
fore passed  without  jurisdiction  and  I  accordingly  set  it  aside, 
the  revision  being  allowed  to  this  extent. 

Revision  allowed. 


No.  17. 

Before  Hon.  Mr.  Justice  Wilberforce  and  Hon.  Mr. 

Justice  Martineau. 

SHER  DlL-(CoNVicT)— APPELLANT, 

Versu.8 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  598  of  1918. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  28i'>—Co7iriction  based 
on  evidence  given  by  witnesses  befor  Committing  Magistrate  and  retracted 
by  them  at  (he  trial-  Indian  Evidence  Act  I  of  1872,  section  3.3, 

Held,  that  a  conviction  based  solely  oq  evideuce  given  by  tbo  witne.s8e3 
before  the  Committing  Magistrate  and  retracted  by  them  at  the  trial  is 
unsustainable. 

51  P.  R.  (Cr.)  1887,  p.  136  per  Plowden.  J.  (3\  /.  L.  R.  21  All.  Ul  per 
Banerji,  J.  (4),  and  /.  L  R.  28  All.  683  (5),  followed. 

Appeal  from  the  order  of  B.  B,  Bird,  Esquire,  Additional  Sctsions 
JudgCj  Shahptir,  dated  the  2\st  August  1918 

Nemo,  {(>r  Appellant. 

Mul  Chand,  Public  Prosecutor,  for  Hespondent. 

The  judgment  of  the  Court  was  delivered  by— 

OQ  ^  AT-       iQift  Martineau,  J.— The  appellant  Sher  Dil,  a  Pathan  of  Mauza 

Zind  iVw.  1.  J«.        ciiapii    in    the   Mianwali   district,  has  been   convicted  of  the 

(1)  (1899;  /.  L.  R.  27  Cal.  174  (Ishan  Chandra  v.  Dina  Noth). 

(2)  (1902;     I.    L.    R.    26    Mad.    49    [LiaUikala      Votliavadu  <tc.  Peti- 

tioners). 

(3)  51  P.  U.  (Cr.)  1887  (Umar  v.  Empress). 

(4)  (1898;  /   L.  R.  21  AH.  Ill  ^Quecn  Empress  v.  Jeochi). 

(5)  (1906;  /.  L.  R.  28  All.  683  {Emperor  v.  Dwarka  Kurmi), 
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mnrder  of   Saraundar  Khan,   who   originally   came    from    the 
same  village,  and  sentenced  to  death. 

The   facts   alleged   by    the    prosecution    are   as    follows : 
Samnndar   Khan    went   with    h's    dansrhters,   Ghanamrai    and 
Gnlai ;   abont  12  and  8  years  oM  reppectively,  to  look  for  work 
in  the  Canal  Colony,     He  met  Sher  Dil,  who  was  accorap•^nied 
by  his  mother,   sister  and  two  brothers,  and  they    advised  bim 
not  to  go  in  the  direction  he  intended  as  plagne  was  prevailing. 
He    turned  back  and  the  two  parties    travelled  together.     One 
morning   they  stopped  to  rest  at   a    place   about  two  kot  from 
Rangpor,  and  while  they  were  there  Sher  Dil  suddenly  attacked 
Samnndar  Khan,  giving  him    several  blows  with   the  back  of  a 
hatchet,    and   killing   him-     He   then  dug    a   pit  close  by  and 
hurried  Samnndar  Khan's  body  in  \t*     The  party    proceeded  on 
till  they  reached  Pilo  Wains  where  Sher  Dil  sold  the  two  girls 
whom  he  represented  to  be  his  sisters.     Mu^samraat  Ghanammi 
was  Bold  to    Mehr  Khan  for    Rs.  800,  and  Mussammat  Gulai  to 
Shera   for  Rs.  88,   and  the  marriages    were  performed.     Sher 
Dil  and  his  relations  then  departed.     lu  the  morniug  Mussam- 
mat Ghanamrai  began  crying  aud  told  Shera's  mother,  Mussam- 
mat Fatima,  P.  W.  15,  that  Sher  Dil  was  not  her  brother  and 
that  he  had  killed   her  father.     Mehr   Khan  and  another  man 
went  after  Sher  Oil's  party  and  told   them   that  Mussammat 
Ghanammi  was  crying  and   did  not  went  to  stay.     Sher  Dil 
returned  with  his  relations,  paid  back   the  money  he  had  re- 
ceived, and  took  the  two  girls  away  with    him.     Thoy  went  to 
Khaglauwala,  where  Sher  Oil's  mother,  sister  and  brothers  left 
him.     In  the  morning  the  sentry  on  the  roof  of  the   Khaglau- 
wala police  post   saw   Massammat  Ghanammi  and  her  sister 
running  and  crying  followed  by  Sher  Oil  who    was  threatening 
them.     He  asked  the  girls  what  was  the  matter  and  Mussam- 
mat Ghanammi  said  that   the  man  had  murdered   theii'  father 
and  she  was  afraH  he  might  sell  them  again.     Mussammat 
Ghanhmmi's  statement  was  recorded  by  the  Sub-Inspector  and 
Sher  Dil  was   aiTested.     Mussammat   Ghanammi  afterw-^rda 
pointed  out  the  place  where  she  said  her  father  had  been  killed 
and  the  place  where  he  had  been  buried.     The  ground  at  the 
latter  place  had  been  dug  up  by  animals.     All  that  was  found 
was   a  man's  bones.     The  Assistant  Surgeon  to   whom  they 
were  sent  for  examination  says  that  there  were  no  cuts  on  the 
bones,  and  he  is  unable  to  state  the  cause  of  death. 

Before  the  Committing  Magistrate  the  deceased's  daugh* 
ters,  Mussammat  Ghanammi  and  Mussammat  Gulai,  andtheap* 
pellant'a  mother,  Mussftrnmat  Gal  Masti,  his  sister,  Mussamraat 
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Shah  Masti,  and  his  bi  others,  Mir  Badshah  aud  Lai  Badshah,  ' 
all  deposed  to  having  seen  Sber  Dil  kill  Samuudar  Khan 
with  a  hatchet.  Of  these  witnesses  Mir  Badshah  was  not 
examined  in  the  Sessions  Court  ;ts  he  had  enlisted  in  a  regi- 
ment at  Qaetta.  The  others  all  retracted  in  that  Court  the 
statements  made  before  the  Magistrate  and  deposed  to  the 
effect  that  Samundar  Khan  was  not  struck  with  a  hatchet,  but 
that  he  had  fever"  and  a  boil  on  the  groin  aud  that  as  he  was 
sitting  down  he  fell  back  aud  died. 

The  case  against  the  appellant  rests  on  the  depositions  of 
these  witne.-ses  given  before  the  Committinij  Magistrate  aud 
transferred  to  the  record  of  the  Sessions  Court,  Mir  Badsliali's 
under  section  33  of  the  Evidence  Act  and    the  others'   uuder 

section  288,  Criminal  Procedure  Code. 

******* 

In  51  P.  R,  1887  (1),  Plowden,  J.  e.xpres.sed  tie  opinion 
that  a  couvictiou  based  solely  on  evidence  given  by  the  witness- 
es before  the  Committing  Magistrate  and  retracted  by  them 
at  the  trial  is  unsustainable,  and  a  similar  view  was  taken  by 
Banerji,  J.  in  /.  L.  R.  XXI  AIL  111  (2),  I.  L.  IL  XXVIII  All. 
683  (3). 

We  think  in  the  present  case  not  only  that  it  would  be 
unsafe  to  convict  solely  on  the  statements  made  by  the  alleged 
eye-witnes-es  of  the  murder  before  the  Committing  Magistrate, 
but  that  there  are  strong  grounds,  apart  from  the  fact  of  the 
statements  having  been  I'etracted,  for  doubting  their  truth. 

We  therefore  accept  the  appeal,  set  aside  tlie  conviction 

and  sentence,  and  acquit  Sher  Dil,  and  direct  that  he  be  set  at 

liberty. 

A/'}K'dl  acceyitd. 

No.  18. 

Before  Hon.  Mr.  Justice  Broidiray. 
BASHESHAR  NATH--PETITI0N?:R, 
Versus 
THE  CFiOWN— RESPONDENT. 

Criminal  Revision  No.  b92  of  1918. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  195  [t)  (lj)  —  t'Jhction 
to  prosecute  ichicli  specifies  no  person  to  uliom  sanction  uas  accordtd—bad 
in  law— trial 

Held,  that  a  sanction  under  section  195  (i)  (6)  wLich  does  not  specify 
either  by  nRine  or  by  office  the  person  to  whom  'sanction  is  accorded,  is  bad 
in  law,  and  a  trial  on  such  a  sanction  is  invalid. 


(1)  51  P.  K.  (Cr.^t  18«7  {Umar  v.  Empress). 

(2,  asm  I.  L.  R.  21  All.  HI  {Queen  Empress  v.  Jcochi). 

(3;  (1906)  7.  L.  R.  28  All.  683  {Emperor  v.  Duarka  Kurmi). 
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23  P.  R.  {Cr.}  1901  (1^,  I.  L.  R.  13   Bom.    109  (2),  30  P.  R.  (Cr.)  1905 
(3),  and  13  P.  R.  {Cr.)  1915  (4j,  referred  to. 

Revtsimt  from  the  order  of  Rai  Bahadur  Lata  Damodar  Das, 
Sessions  Judge,  Karnal,  dated  the  Sth  June  1918. 

Jagan  Nafcb,  for  Petitioner. 

Nemo,  for  Respondent. 

l^he  jadgineat  of  the  learned  Jadj^e  was  as  follows  : — 

Broadway,  J. — The  facts  of  the  case  oat  of  which  this  '^^^  ^^*  1918. 
petition  for  revision  has  arisen  are  detailed  in  the  jadgraent  of 
the  learned  Sessions  Judge  and  need  not  be  recapitulated  here 
at  length.  Briefly,  ou  tho  lUh  of  January  1918  the  District 
Ma-gistrate  of  Karnal  visited  the  petroleum  stsre  of  the  peti- 
tioner, Basheshar  Nath.  The  petitioner  is  a  manager  of  a 
firm  styled  "  Gantara  Brothers,"  Agents  of  tho  Standard  Oil 
Company.  The  petitioner  had  been  granted  a  lioense  under 
the  Indian  Petroleum  Act  on  the  19th  of  February  1916.  This 
license  had  been  renewed  for  1917,  and  again  renewed  on  the 
4th  of  January  1918,  for  the  j'ear  ending  81st  December  1918. 
When  the  original  license  in  1916  had  been  applied  for,  the 
petitioner  had  in  pnra.  '3  of  his  application  stated  that  the 
premises  where  the  petroleum  would  be  stored  fulfilled  the 
requirements  of  the  license  in  Form  A,  one  of  the  conditions  of 
which  i3  that  either  the  doorways  and  other  openings  of  the 
storage  shed  shall  be  built  up  to  a  height  of  two  feet  above 
the  level  of  the  road  or  street,  or  the  floor  sunk  to  a  depth  of 
two  feet  below  the  level  of  the  roal  or  street  in  order  to  pre- 
vent any  chance  of  the  petroleum  fl) wing  out  of  the  building 
into  the  road  or  street.  As  stated  above,  the  District  Magis- 
trate visited  the  storage  shed  ou  the  I4th  January  1918,  and 
after  his  visit  recorded  a  note  or  order  to  the  efEect  that  the 
premises  had  been  found  not  to  comply  with  condition  3  of  the 
license.  The  license  was  accordingly  cancelled  and  the  note  or 
"  order  proceeds  "  I  find  that  Basheshar  Nath  in  his  petition  of 
**the  11  th  February  1916, said  'The  petitioner's  shop  is  situate 
"  in  Chaura  Bazar,  Karnal,  and  the  said  premises  fulfil  the 
"conditions  proscribed  by  Form  A.'  The  Deputy  Commissioner 
"  accepted  this  declaration  as  evidence  of  the  conformity  of  the 
"  shop  to  the  conditions  and  on  the  strength  of  it  he  gave 
'*  Basheshar  Nath  his  license.  This  declaration  was  however 
"  false   and  Basheshar  Nath  committed  an  oifence  under  section 

(1)  23  P.  R.  iCr.)  1901  {Abna  Ram  v.  Emperor). 

(2)  (1888;  I.  L.  R.  13  Bom.  109  (Queen  Empress  v.  Rachappa\ 

(3)  30  P.  R.  KCr.)  1905  {baler  Bhan  v.  King-Enperor). 
[i)  U  P.  R.{Cr.)ldl5{LadliaSinghy.Croicn). 
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"  199  of  the  Indian  Penal  Code.     I  direct  that  he  be  tried   by 
'*  Nawab  Umar  Daraz  Ali  Khan." 

The  petitioner  m">ved  the  SaHsions  Jaigje  asking  that  the 
proceedings  should  be  qa-ished  as  not  being  in  conformity  with 
law.  Ou  the  26th  February  1918,  the  learned  Sessions  Judge 
came  to  the  oonclnsion  that  section  199,  Indian  Penal  Code, 
did  not  apply  but  expressed  his  opinion  that  the  case  would  be 
more  appropriately  covered  by  section  182,  Indian  Penal  Code. 
He  thereupon  remxnded  the  case  to  the  District  Magistrate, 
asking  him  to  pass  such  fresh  orders  as  he  might  think  fit. 

The  District  Magistrate  then  recorded  the  following  order : 

"  I  am  quite  indifferent  whether  the  case  is  under  section 
*'  182  or  section  199  It  appears  to  be  for  the  Magistrate  to 
"decide  which  section  applies.  I  give  sanction  under  section 
*'  195  (6)  to  his  prosecution  under  section  182  or  section  199  or 
"  any  other  section  applicable  to  the  facts." 

The  petitioner  was  then  tried  by  Muhammad  Umar  Daraz 
Ali  Khan.  Honorary  Magistrate,  and  coiiviote  I  of  an  offence 
under  section  182,  Indian  Penal  Code,  and  sentencai  to  pay  a 
fine  of  Rs.  100,  or  in  default  to  undergo  three  months*  ri^'orous 
imprisonment. 

Against  his  conviction  and  sentence  he  appealed  to  the 
learned  Sessions  Judge  who  maintained  the  conviction  but 
reduced  the  flue  to  Rs.  25  only.  Before  me  it  has  been  contend- 
ed that  the  proceedings  are  bad  for  want  of  proper  legal 
sanction  or  complaint.  There  can  ba  no  doubt  that  the  trial 
was  not  commenced  on  a  complaint  The  learned  District 
Magistrate  himself  came  to  the  conoluiiioa  that  the  premises 
used  by  the  potitfioner  did  not  comply  with  the  provisions  of 
his  license  and  directed  the  trial  to  proceed  on  a  charge  under 
M  ection  199,  Indian  Penal  ("ode.  The  learned  District  Magis- 
trate appears  to  me  to  have  been  exercising  his  executive 
functions  when  he  inspected  the  premises  and  therefore  he 
cannot  be  regarded  as  having  acted  under  section  4:76,  Criminal 
Procedure  Code.  Later,  when  the  learned  Sessions  Judge 
remanded  the  case  to  him  be  proceeded  to  accord  sanotioa  to 
the  prosecution  of  the  petitioner  under  section  195  (I)  (6), 
Criminal  Procedure  Code.  No  person  was  specified  either  by 
name  or  by  otfioe  to  whom  the  sanction  was  accorded,  and  the 
Banotion  was,  therefore,  bad  in  law.  In  this  view  I  am  sup- 
ported by  23  P.  R  1901  (I),  and  XI H  Bom.  109  (2),  aa  well  as 

[D  23  P.  R.  (Cr.)  1901  (Atnia  Ram  v.  Emperor). 

(3J  (1888)  /.  L.  R.  13  Bom.  lOy  {Quaen  Emprcu  v.  Radwppa). 
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by  30  P,  B.  1905  (1),  and  13  P.  B.  1915  (2).  The  whole  trial, 
therefore,  is  bad  and  I  accordingly  set  aside  the  conviction  and 
sentence.  If  farther  proceedings  are  considered  necessary,  the 
learned  District  Magistrate  will  be  at  liberty  to  commence 
them  in  accordance  with  law. 

Bevision  accepted. 


No.  19. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr. 

Justice  Martineau. 

SADHU- APPELLANT, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  6U  of  1918. 
Indian  Penal  Code,  sections  302,  326  and  22S— causing  death  by  admU 
nistering  dhatura  in  order  to  facilitate  the  commission  of  robbery. 

Held,  upon  the  facts  of  this  particular  case,  that  the  accused,  who  had 
caused  the  death  of  two  persons  by  administering  to  them  dhatura  in  order 
to  facilitate  the  commission  of  robbery,  were  guilty  of  an  offence  under 
section  326  of  the  Penal  Code  and  not  under  section  302. 

28  P.  R.  (Cr.)  1881,  p.  71  per  Plowden  J.  (3)  and  I.  L.  R.  30  All.  568  (4), 
referred  to. 

7.  L.  R.  31  All.  148  (5)  and  32  P.  L.  R.  1911  (6),  distinguished. 
/.  L.  R.  20  All.  143  (7),  not  foUowed. 

Appeal  from  the  order  of  Lata  Bhagat  Ram,  Sessions  Judge, 
Karnal,  dated  the  17th  August  1918. 
Nemo,  for  Appellant. 

C.  Bevan  Petman,  Government  Advocate,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by — 

Martineau,  J. — The  appellants  Sadhu  and  Atru  are  bro-  23rd  Dec.  1918. 
thers,  Chamar  by  caste,  belonging  to  the  village  of  Khatkar 
Khnrd  in  the  Jullundur  District.  They  have  been  convicted 
of  murdering  Prem  and  his  wife  Jamna,  Chamars  of  Gohana 
in  the  Rohtak  District,  by  poisoning  them  with  dhatura,  and 
sentenced  to  transportation  for  life. 

On  the  morning  of  the  1 9th  June  last  Prem  and  Jamna, 
with  two  small  children  named  Phuski  (Jarana's  daughter  by 
a  former  husband)  and  Gagania  (Prem's  son  by  a  former 
wife),  were  found  on  the  road  at  .Tasiya,  about  half  waybetween 

(1)  30  P.  R.  {Cr.)  1905  {Inder  Bkan  v.  King-Emperor). 
{2)  13  P.  R.  iCr.^  1915  {Ladha  Singh  v.  Crown). 

(3)  28  P.  R.  {Or.)  1H81.  p.  71  {Pira  v.  Empress). 

(4)  (1908)  /.  L.  R.  30  All.  563  {Emperor  v.  Bhagwan  Din). 

(5)  (1908)  /.  L.  R.  31  All.  148  {Emperor  v.  Gutali). 
{Q)  32  P.  L.  R.  1911  {Lala  v.  Crown). 

(7)  (1897)  /.  L.  R.  20  All,  143  {Queen  En^resi  v.  TvXiha). 
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Gobana  and  Rohtak.  Prem  and  Jamna  were  lying  unconscious, 
and  the  children,  though  they  were  moving  about,  were  also 
not  in  their  senses.  They  were  all  taken  to  the  thana  at 
Rohtak,  and  from  there  to  the  hospital.  Prem  and  Jamna 
died  on  the  way  to  the  hospital,  but  the  children  recovered. 
The  evidence  of  the  Civil  Surgeon,  who  examined  the  bodies 
of  the  deceased,  shows  that  the  post  mortem  appearances  indi- 
cated that  the  deaths  were  due  to  poison.  The  Chemical 
Examiner  found  dhatura  in  the  deceased  persons'  stomachs  and 
intestines  and  also  in  the  excreta  of  the  two  children,  and  there 
can  be  no  doubt  that  Prem  and  Jamna  died  from  dhatura 
poisoning. 

The  appellants  appear  to  have  been  living  for  some  time 
at  Gohana,  where  they  used  to  sell  grass,  and  they  lived  with 
Prem  and  Jamna  in  a  hut  belonging  to  Mai  Dhan,  as  proved  by 
the  evidence  of  the  latter  and  his  wife  Sama  Kaur  (P.  W.  5 
and  6)  as  well  as  by  that  of  the  children  Phuski  and  Gugania 
(P.  W.  I  and  2). 

A  few  months  before  the  occurrence  Prem  had  obtained 
Rs.  200  by  giving  his  daughter  Jai  Kaur  (P.  W.  1.3)  in  marri- 
age to  some  one  at  Balabh,  although  she  was  already  married 
to  another  man  (see  the  evidence  of  Mai  Dhan,  Sama  Kaur, 
and  Jai  Kaur),  and  the  belief  that  Prem  was  possessed  of 
money  and  valuable  property  is  said  to  have  excited  the 
cupidity  of  the  appellants  and  to  have  prompted  them  to 
commit  the  crime  on  the  night  of  the  18th  June  when  Prem, 
Jamna,  and  the  children  were  on  their  way  from  Gohana  to 
Balabh. 

Phuski  and  Gugania  state  that  they,  Prem  and  Jamna 
left  Gohana  in  company  with  the  appellants.  Thoy  walked 
a  little  way  and  then  got  into  camel  carts  which  were  going 
from  Gohana  to  Hohtak.  There  were  two  carts,  and  three  of 
the  party  travelled  in  one  cart  and  three  in  the  other.  On  the 
way  Prem,  Jamna,  and  the  children  ate  some  laddus.  Gugania 
says  the  appellants  gave  them  the  laddus,  but  Phuski  is  more 
definite  and  says  that  Sadhu  gave  them.  The  children  did  not 
care  for  the  laddus  and  ate  only  a  small  quantity,  giving  the 
rest  to  Jamna.  At  Jasiya  the  carts  stopped  for  a  time  and 
the  passengers  got  out.  The  children  are  unable  to  say  what 
happened  after  that. 

The  cartraen  Akbar  Ali  and  Amin  (P.  W.  3  and  4) 
also  depose  to  Prem,  Jamna,  the  two  children,  and  the  appel* 
lants  having  travelled  in  their  carts  from  a  little  way  beyond 
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Gohana  to  Jasiya,  whpre  the  passengers  alii^hted..  but  know 
nothing  about  the  I'lildns.  Thej  go  on  to  .-^ay  fhaf  wh^n  it 
was  time  to  resume  t'vie  journey  they  caiUi  out  to  the  passen- 
gers to  get  into  the  carts,  but  the  passenge^■^  said  that  the 
woman  had  something  the  matter  with  her,  so  Akhar  Ali  and 
Arain  went  on  with  the  carts  leaving  Prem,  Jamua,  and  the 
children  behind.  When  they  had  gone  aboat  8  miles  the 
appellants  overtook  them,  got  into  one  of  the  carts,  and  went 
on  to  Rohtak.  They  had  with  them  a  bag  and  a  bundle  which 
Prem  and  Jamna  had  previously  been  carrying,  and  explained 
that  they  were  bringing  these  for  their  companions,  who  would 
follow  in  the  morning. 

The  appellants  deny  that  they  travelled  with  Prem  and 
Jamna,  but  they  have  produced  no  evidence  and  there  is  no 
reason  for  disbelieving  the  statements  of  the  two  chidren  and 
the  cartmen. 

The  Sub-Inspector  of  Police  who  investigated  the  case, 
after  discovering  that  the  men  who  had  travelled  with  Prem 
and  his  family  were  residents  of  Khatkar  Khurd,  went  to  that 
village  on  the  26th  June  and  found  the  appellants  at  their 
house  there.  He  searched  the  house  and  found  in  it  a  number 
of  clothes  and  other  articles,  which  have  been  identified  as  the 
property  of  Prem  by  Phuski,  Gugania,  and  Jai  Kaur,  some 
being  also  identified  as  Prem's  by  Sama  Kaur.  Two  purses 
found  on  Atru  have  also  been  identified  as  belonging  to  Prem. 
The  appellants  say  that  the  articles  found  are  theirs,  but  there 
is  nothing  to  support  their  allegations,  and  we  are  satisfied 
that  the  property  belonged  to  Prem, 

The  discovery  of  the  deceased  persons'  property  in  the 
appellants'  possession,  coupled  with  the  evidence  as  to  Prem 
and  Jamna  and  the  two  childron  having  travelled  in  the 
appellants'  company  from  Gohana  and  being  given  by  Sadhu 
some  laddus  after  eating  which  they  got  ill ,  with  fatal  results 
in  the  case  of  Prem  and  Jamna,  establishes  the  appellants' 
guilt  beyond  doubt.  Phuski  says  that  she,  Prem,  Jamna  and 
Gugania  ate  nothing  but  the  laddus  after  leaving  Gohana, 
and  we  think  there  can  be  no  doubt  that  the  dhatura  muat 
have  been  in  the  laddus.  Although  she  says  it  was  only 
Sadhu  who  gave  them  the  laddus  we  have  no  doubt  that  he  was 
acting  in  concert  with  Atru  as  they  were  travelling  together 
and  both  decamped  with  the  property  after  their  victims  had 
been  rendered  insensible. 
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The  question  remains  what  o£Eenoe  the  appellants  com- 
mitted. 

In  I.  L.  B.  XX.  All.  143  (1)  a  woman  who  had  adminis- 
tered dhatura  to  3  members  of  her  family,  who  all  recovered, 
was  found  guilty  of  an  attempt  to  murder,  but  it  is  not  clear 
how  the  Court  came  to  that  finding,  as  it  was  held  that 
although  the  accused  knew  that  she  might  cause  death  she 
had  no  intention  to  do  so,  but  intended  only  to  incapacitate 
temporarily  the  persons  to  whom  she  administered  the  dhatura 
in  order  that  she  might  fly  with  her  lover. 

In  /.  L.  B.  XXXI  All.  148  (2),  the  offence  committed  was 
held  to  be  murder  because  the  dhattira  had  been  given  in  such 
quantity  that  the  person  to  whom  it  was  given  died  in  3  or  4 
hours.  In  the  present  case  the  deaths  occurred  after  a  much 
longer  interval,  and  there  is  nothing  to  show  how  much 
dhattira  was  given. 

The  learned  Government  Advocate  has  also  cited  32  P. 
L.  E.  1911  (3)  but  that  case  is  distinguishable  as  the  learned 
Judges  found  that  the  appellant  was  an  expert  in  dhatura 
poisoning  and  knew  well  that  the  poison  worked  im  a  most 
effective  and  dangerous  manner  upon  his  victims. 

On  the  other  hand  in /.  L.  Zi.  XXX  All.  568  (4),  where 
dhaiura  had  been  administered  to  travellers,  one  of  whom  died 
and  the  trial  Court  had  convicted  under  section  304,  Indian 
Penal  Code,  the  High  Court  on  appeal  altered  the  conviction 
to  one  under  section  325,  though  the  learned  Judges  remarked 
that  the  case  might  possibly  have  come  under  section  326, 

We  are  of  opinion  that  no  hard  and  fast  rule  can  be  laid 
down  as  to  the  section  of  the  Indian  Penal  Code  applicable,  and 
that  the  circumstances  of  the  particular  case  must  be  taken  into 
consideration. 

ln28P.  E.  1881  (6)  Plowden  J.  remarked  on  page  71 
"  The  use  of  dhatura^  on  the  other  hand,  in  order  to  facilitate 
"  the  commission  of  robbery,  does  not  per  se  and  necessarily 
"  impart  contemplation  of  the  victim's  death  as  a  means  towards, 
"  or  as  incidental  to,  tbe  main  end,  of  robbery.  Judicial  ex- 
**  perience  shows  that  numerous  robberies  are  committed  with 
"  the  aid  of  dhatura  without  fatal  results." 


(1)  (1897j  /.  L.  R.  'JO  All.  U:i\Qnccn-Emprcss  v.  Tulsha.) 

(2)  (1908j  /.  L,  li.  31  ^1//.  148  (Emperor  v.  Gutali). 

(3)  32  1\  L.  R.  rjll  (Lala  v.  Crown). 

(4)  (I908J  1.  L.  R.  30  All  568  {Emperor  v.  Bhagwan  Din). 

(5)  ^8  P.  ft.  (Cr.)  1881  p.  71  {Ptra  v.  Empress). 
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In  the  present  case  we  think  that  it  has  not  been  shown 
that  the  appellants  administered  the  dhatura  with  such  intent 
or  knowledge  as  would  make  them  guilty  of  murder.  Their 
offence  would  fall  either  under  section  326  or  under  section 
328,  Indian  Penal  Code,  and  we  think  they  should  be  convicted 
of  the  graver  of  those  two  offences. 

We  accept  the  appeal  only  to  the  extent  of  altering  the 
conviction  in  the  case  of  each  appellant  to  one  for  voluntarily 
causing  grievous  hurt  by  means  of  poison,  under  section  326, 
Indian  Penal  Code.  We  see  no  reason  for  reducing  the  sen- 
tences, which  are  accordingly  maintained. 

Appeal  accepted  in  part. 

No,  20. 

Before  Hon.  Sir  Henry  Rattigan,  Kt,  Chief  Jvdge, 

and  Hon.  Mr.  Justice  Martineau. 

SHAHRAH  AND  OTHERS-(Convicts)— APPELLANTS, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  697  of  1918. 

Accomplice — wife  who  is  a  consenting  party  to  the  murder  of  her  husband 

—value  of  her  evidence— Criminal  Procedure  Code,  Act  V  of  1898,  section  44 — 

Indian  Penal  Code,  section  107. 

Held,  that  a  wife  who  knew  all  about  the  proposal  to  murder  her  hus- 
band and  was  a  consenting  party  to  the  commission  of  the  crime  is  in  the 
position  of  an  accomplice,  vide  eection  ii  of  the  Code  of  Criminal  Procedure 
and  section  107  of  the  Penal  Code,  and  her  evidence  should  not  ordinarily 
be  accepted  either  as  corroborative  of  the  evidence  of  an  approver  or  as 
sufficient,  apart  from  independent  corroboration,  to  justify  the  conviction  of 
any  of  the  accused. 

Appeal  from  the  order  of  J.  A.  Ross,  Esquire,  Additional  Sessions 
Jduge,  Multan,  at  Muzaffargarh,  dated  the  7th  October  1918. 

Abdul  Rashid  and  Muhammad  Rafi,  for  Appellants. 

Herbert,  Assistant  Legal  Remembrancer,  for  Respondent, 

The  judgment  of  the  Court  was  delivered  by— 

Sir  Henry  Rattigan,  C.  J.-  *    *        *        #        #        #         lOth  Jan.  1919, 

It  appears  that  Suleman,  Shahra  and  Gehna  are  related  to 
each  other  and  that  Suleman  had  for  some  years  past  had  an 
illicit  intrigue  with  Mussammat  Hawa  (P.  W.  2),  the  wife  of 
the  deceased  Sohara ;  that  the  appellant  Shahra  was  on  inttmate 
terms  with  Mussammat  Ilotani  the  daughter  of  Sohara  and  Mas- 
sammat  Hawa,  and  that  Mussammat  Hjtaui  aud  Shahra  were 
anxious  to  marryeach  other  and  were  sapporfced  by  Masdammat 
Hawa  bat  that  Sohara  objected  and  had  acfcaally  decided    to 
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betroth  his  daughter  to  one  Budhathe  son  of  Mnssammat  Ghawar 
(p.  W.  19).  Mnssammat  Ghawar  deposes  that  the  ceremony 
of  betrothal  was  to  have  taken  pl^ce  two  days  after  the  date 
of  the  murder.  The  prosecution  allege  that  Suleman,  Shahra  and 
Gehna  conspired  to  murder  Soharain  order  that  Suleman  might 
marry  Mu3samm>it  Hawa  and  Shara  might  marry  Mussammat 
Hotani.  As  regards  Sohrab  and  Ramzan,  it  is  said  that  some 
time  previous  to  the  murder,  Suleman  and  Shahra  had  rescued 
Sohrab  and  Ramzan  from  a  recruiting  party  who  were  carrying 
them  off  and  that  it  was  in  gratitude  for  this  that  Sohrab 
and  Ramzan  lent  their  aid  to  Suleman  and  his  party. 

It  is  clear  from  her  evidence  that  Mussammat  Hawa  knew 
all  about  the  proposal  to  murder  her  husband  and  that  she 
was  a  consenting  party  to  the  commission  of  the  crime.  In 
the  circumstances  we  think  that  Mr.  Abdul  Rashid,  appel- 
lant'9  counsel,  is  fully  justified  in  describing  her  as  an  "  ao- 
complice,"  regard  being  had  to  the  provisions  of  section  44, 
Criminal  Procedure  Code,  and  the  definition  of  abetment  in 
section  107,  Indian  Penal  Code.  Gehna  (P.  W.  r)  is  admittedly 
an  accomplice  and  in  addition  to  bis  complicity  in  this  cold 
blooded  murder,  he  had  for  some  time  past  been  'a  student 
in  the  art  of  thieving  under  the  guidenoe  of  Suleman.  Both 
Gehna  and  Mussammat  Hawa  are  thus  persons  utterly  devoid 
of  any  sense  of  morality  and  it  would  be  impossible  to  accept 
their  evidence  either  as  corroborative  of  each  other  or  sis  suflB- 
oient  apart  from  independent  corroboration  to  justify  the  convic- 
tion of  any  of  the  accused. 

*  *  *  *  ♦ 

As  regards  the  alleged  confession  to  Allah  Dad,  we  find 
from  a  reference  to  the  zimnies  that  when  Sohrab  and  Ramzan 
were  produced  before  the  police  by  Allah  Dad,  the  latter 
informed  the  police  that  neither  of  the  two  would  make  any 
statement.  In  face  of  this  it  ia  impossible  to  accept  Allah 
Dad's  subsequent  evidence  that  though  Ramzan  denied  any 
knowledge  of  the  affair,  Sohrab  confessed  his  guilt  to  him. 
Nor  can  we  accept  the  evidence  that  it  was  Sohrab  who  pointed 
out  the  place  near  to  wliioh  the  deceased's  shoe  and  chadar  wero 
found.  Kabul  (P.  W.  12)  who  went  into  the  water  and 
found  the  shoe,  distinctly  says  that  it  was  Gehna  who  gave 
information  with  I'egard  to  the  spot. 

The  Committing  Magistrate  has  recorded  a  note  to  the 
effect  that  Sohrab  was  willing  to  confess  if  he  were  granted 
a  froe  paidon,  but  it  is  impossible  to  say  what  Sohrab  would 
have   disclosed  had   a   par  lou    been    tendered    to    him  and  we 
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cannot  assume  that  he  was  prepared  to  admit  participation 
in  the  murder.  As  a  matter  of  fact  he  made  no  confession  and 
asserted  his  innocence, 

In  oar  opinion  there  is  no  sufficient  evidence  to  justify 
the  conviction  of  Sohrab  and  the  case  against  Ramzan  is  even 
more  slender,  as  the  only  evidence  against  him  is  the  statement 
of  Gehna  supported  by  the  statements  of  Mussaramat  Hawa. 

As  regards  these  two,  Ramzan  and  Suleman,  we  might 
also  point  out  that  thej  are  in  no  way  related  to  Suleman, 
Shahra  and  Gehna  and  that  they  had  no  direct  motive  for 
participating  in  this  murder. 

As  regards  Shahra,  the  case  is  different.  So  far  as  he  is 
concerned  the  motive  was  strong  and  urgent,  inasmuch  as  the 
betrothal  ceremony  of  Mussammai.  Hotani  was  fast  approach- 
ing and  S  )bara  had  shown  his  determination  not  to  allo?7  his 
daughter  to  marry  Shahra.  The  evidence  of  the  approver  and  of 
Mussammat  Hawa  is  corroborated  by  the  evidence  of  Mussammat 
Hotani  who  had  obviously  no  reason  for  deposing  falsely  against 
her  lover.  She  deposes  that  on  the  morning  after  her  father 
had  disappeared,  Shahra  admitted  that  he  and  others  had 
murdered  him.  It  is  argued  that  Mussaramat  Hotani  was  also 
fully  cognizant  of  the  plan  to  murder  her  father  and  that  her 
evidence  is  no  better  than  that  of  her  mother.  It  is  true  that 
Gehna  has  stated  that  Musammat  Hotani  knew  about  the  plan 
and  was  at  one  with  her  mother  upon  the  subject,  but  he 
admittedly  received  this  information  from  Suleman  and  had 
no  personal  knowledge  on  the  subject.  Apart  from  Gehna's 
hearsay  evidence  on  this  point,  there  is  nothing  in  the 
evidence  on  the  record  to  support  the  allegation  that  the 
daughter  had  any  knowledge  that  her  father  was  to  be  murder- 
ed and  a  reference  to  the  police  papers  makes  it  perfectly 
clear  that  until  Shahra  arrived  on  the  morning  after  the 
murder,  Mussammat  Hotani  was  ignorant  of  the  facts  and 
anxiously  enquiring  from  her  mother  as  to  the  whereabouts 
of  her  father  and  when  he  was  to  return. 

We  hold  therefore  that  the  case  against,  Shahra  has  been 
established  and  we  reject  his  appeal  and  confirm  the  sentence 
of  death  in  his  case.  Sohrab  and  Ramzan's  appeals  are  accept- 
ed, their  convictions  set  aside  and  tliey  are  acquitted. 

Appeal  accepted  in  part. 
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No.  21. 

Bejore  Hon.  Mr.  Justice  Chevis  and  Eon.  Mr. 

Justice  Abdul  Raoof. 

HARNAM  SINGH— (Convict)— APPELLANT, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  747  of  1918. 

Indian  Penal  Code,  sections  34,  111  and  Z9i— robbery  committed  by  four 
persons— death  caused  by  one — whether  his  companions  are  responsible  for 
that  offence— abetment. 

The  robbery  was  committed  by  four  men  ;  two,  one  of  whom  was  the 
appellant,  went  from  house  to  house  bullying  and  ill-treating  the  inmates  and 
making  them  give  up  their  valuables  while  the  other  two  kept  guard  on  the 
house  tops.  Of  the  latter  pair  one  was  armed  with  a  gun,  which  he  fired 
oS  several  times  and  towards  the  close  of  the  affair,  when  the  villagers 
began  to  make  it  unpleasant  for  the  robbers  by  throwing  stones,  he  shot  and 
killed  one  of  them,  who  took  a  prominent  part  in  the  stone  throwing.  The 
question  was  whether  the  appellant  was  liable  for  the  act  of  his  companion 
who  shot  the  villager. 

Ileld,  that  section  34  of  the  Penal  Code  was  not  applicable  to  the  case 
as  the  act  wbich  caused  the  death  was  not  done  by  several  persons  but  only 
by  one. 

HeW  a /so,  that  before  section  111  of  the  Code  could  be  made  applicable 
it  was  necessary  to  prove  (1)  that  the  appellant  was  an  abettor  of  the  robbery 
and  (2)  that  the  murder  was  a  probable  consequence  of  the  abetment  and  was 
committed  in  pursuance  of  the  conspiracy  to  commit  the  robbery— and  that 
eren  assuming  that  the  appellant,  who  was  one  of  the  principal  robbers, 
could  also  be  described  as  an  abettor  ot  his  companions,  under  the  circum- 
•tances  of  this  case  it  could  not  be  held  that  the  murder  was  a  probable 
consequence  of  abetment. 

Hf.ld  consequently,  that  the  appellant  was  not  guilty  of  the  offence  of 
murder  or  abetment  of  murder,  but  of  the  otfenco  punishable  under  section  394 
of  the  Code. 

Appeal  from  the  order  of  Khan  Bahadur  Khaicaja  Tasadduq 
Hua8ai7i,  Sessions  Judge,  Hissar,  dated  the  2lst  October  1918. 

GuUu  Ram,  for  Appellant. 

Mul  Chand,  Public  Prosecutor,  for  Respondent, 

The  judgment  of  the  Court  was  delivered  by — 

IQIQ  Ohevis,  J. — The   appellant   Harnam    Singh    has  been  con- 

victed of  the  murder  of  Umar  Hyat,  and  sentenced  to  death. 
The  case  is  before  us  on  appeal,  and  also  under  sootion  374, 
Criminal  Prooedure  Code,  for  orders  as  to  confirmation  of  the 
death  genteace. 
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The  murder  in  question  occurred  in  the  course  of  a  roobery 
which  took  place  in  the  houses  of  Jainti,  Santa  and  Ishari  at 
Badalgaih  soon  after  sunset  on  the  9th  November  1917.  The 
facts  of  the  robbery  are  related  at  length  in  the  judgment  of  the 
learned  Sessions  Judge,  and  it  is  unnecessary  to  repeat  them 
in  full  detail  here.  Briefly  it  may  be  said  that  the  robbery 
was  committed  by  four  men  ;  two,  one  of  whom  is  alleged  to 
be  the  appellant,  went  from  house  to  house,  bullying  and 
ill-treating  the  inmates  and  making  them  give  up  theif  valu- 
ables, while  the  other  two  kept  guard  on  the  house  tops.  Of  the 
latter  pair  one  was  armed  with  a  gnn,  which  he  fired  off  several 
times,  and  towards  the  close  of  the  affair,  when  the  villagers 
began  to  make  it  unpleasant  for  the  robbers  by  throwing  stones, 
he  aimed  at  Umar  Hyat  who  was  taking  a  prjminent  part  in 
the  stone-throwing,  and  shot  and  killed  him.  The  robbers 
then  made  off  with  their  booty. 

The  manner  in  which  the  investigating  police  came  to  the 
conclusion  that  Ha^-nam  Singh  was  one  of  the  robbers  and 
arrested  him  in  Calcutta  in  April  19:8  is  described  in  the  judg- 
ment  of  the  learnfd  Sessions  Judge. 

That  the  robbery  and  the  murder  took  place  as  described 
by  the  witnesses  is  not  denied,  and  the  only  question  of  fact 
arising  for  decision  in  this  appeal  is  whether  it  has  been  proved 
that  the  appellant  is  one  of  the  four  robbers. 

*  *  *  «  •  • 

•  *  •  *  #  • 

We  hold  it  clearly  proved  that  the  appellant  is  one  of  the 
four  men  who  committed  the  robbery. 

Next  comes  the  question  what  offence  he  Is  guilty  of.  He 
was  not  the  man  who  fired  the  gun  and  killed  the  deceased. 
The  learned  Sessions  Judge  has  applied  section  34  of  the 
Indian  Penal  Code,  but  we  are  of  opinion  that  this  section  is 
frequently  misapplied  and  we  do  not  consider  it  appli  -able 
to  the  present  case.  The  section  runs  thus  :  "  When  a  criminal 
"  act  is  done  by  several  persons,  in  furtherance  of  the  common 
"intention  of  all,  each  of  such  persons  is  liable  for  that  act  in 
"  the  same  manner  as  if  it  were  done  by  him  alone."  Thus 
if  two  men  were  jointly  to  beat  a  man  to  death  each  of  the 
two  would  be  liable,  though  he  alone  had  not  caused  the  death. 
But  here  there  is  no  question  of  an  act  causing  death  being 
done  by  several  persona.  The  fatal  shot  was  fired  by  one 
man  alone,  and  if  the  appellant  is  to  be  convicted  of  the 
^murder  it  must  be,  not  by  reason  of  section   34,   ladian  Penal 
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Code,  but.  an  an  abettor.  We  note  that  in  many  snch  cases 
the  difficulty  of  fixing  responsibility  on  to  all  the  gauj?  does 
not  arise,  because  such  robberies  are  often  ooramitted  by  gang? 
of  5  or  more  men,  and  then  section  149  is  applicable, — a  sec- 
tion which  goes  much  further  than  section  34,  as  it  relates 
rot  merely  to  acts  done  in  furtherance  of  the  common  object, 
but  also  to  such  acts  as  the  offenders  knew  to  be  likely  to 
be  coramittHd  in  furtherance  of  that  object.  There  in  also 
section  393,  Indian  Penal  Code,  which  lays  down  that  if  any 
one  of  a  or  more  dacoits  commits  a  murder  in  the  course  of 
the  dacoity  every  one  of  the  dacoit«i  may  be  punished  with 
death.  Here,  however,  there  were  only  four  culprits,  so  neither 
section  149  nor  section  896  can  be  applied 

The  qu«*stion  remains  whether  the  appellant  is  guilty  of 
abetra'^nt  of  the  murder.  The  appellant  knew  of  course  that 
one  of  hifl  comrades  was  armed  with  a  gun,  and  it  must  be 
presumed  that  he  knew,  not  merely  that  the  gun  would  be  fired 
off  to  frighten  the  villagers,  but  that  it  might  be  used  in 
ease  of  necessity  to  effect  the  escape  of  the  robbers  by  causing 
death.  But  there  was  preputnubly  no  intention  formed  before- 
hand of  killing  any  body.  Several  shots  were  fired,  but  seeing 
that  only  one  at  the  very  end  of  the  affair  took  effect  it  would 
appear  that  the  earlier  shots  were  not  intended  to  hit;  and 
thn  two  robbers  inside  the  house  only  inflicted  simple  hurts. 
So  we  can  scarcely  hold  that  the  appellant  instigated  the  fatal 
ohot,  or  engaged  in  a  conspiracy  for  it  to  be  fiied  or  aided  the 
tiring  of  that  shot.  On  behalf  of  the  Crown  section  111,  Indian 
Penal  Code  is  quoted,  and  it  is  urged  that  the  fatal  shot  was 
a  probable  consequence  of  the  robbery.  Section  III  runs  as 
follows  :  "  When  an  act  is  abetted  and  a  different  act  is  done, 
"the  abettor  is  Table  for  the  act  done  in  the  same  manner 
"and  to  the  name  extent  as  if  he  had  directly  abetted  it : 
*'  provided  that  the  act  done  was  a  prob  ible  consequence  of  the 
"abetment,  and  wiis  committed  under  the  infljence  of  the 
*  inKtigation  or  witli  the  >»id  or  i'<  pursuance  of  ihe  conspracy 
"  whuh  constituted  the  abetment." 

.So  in  orler  to  apply  sectio!  ?  1 1  to  the  present  cise  we 
ehrtll  liju-e  to  find  (I)  fliat  th"  appellant  was  :ui  abettor  of  tie 
rnbbt'ty,  Mini  2  that  the  murder  wji-j  a  j»r)b,ibl4  ronsfqnenco 
o'  '  bw  iibjjtiiKMit  Ht,d  WH-*  committed  in  pui8uance  of  ilio 
coiiupirnry  to  commit  tbe  r^jbb  jy. 

Now  the  appellant  was  one  of  tlie  principal  to  the  robbery 
and  not  meit  1y  an  abettor,  and  the  section  as  framed,  and  the 
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illuBtrationa    which   aocorapaoy   it    seem    to     point   merely    to 
abettors.     Bat  illastrations  are   not  exhaustive,  and  it  may  be 
argued  with  sonne  force  that  when  two  or  more  persons    jointly 
commit  an  offence  each   of  them  is  not  merely  a  principal,   but 
is  also  an  abettor  of  his   companions  since   he   is   aiding   them 
in    the   doing  of  the  Oct.     We  need  not,  however,  decide  this 
point,  since  we  are  not  prepared  to  hold  that   the   murder  was 
a  probable   consequence   of  the  abetrr.ent  to    commit  robbery. 
When  the  chances  are  in  favour  of  a  certain     event    happening 
the'*   that  event   is  probable,  when  the  chances  are  against  its 
happening  it  is  improbable.     When   the  chances    are    even   we 
get   the   middle   line   between    probability  and    improbability. 
Improbability  if  increased  to  the   extreme   limit    becomes    im« 
possibility,   probability    if    increased   to  the  limit  becomes  cer- 
tainty.    The  half  away  line  is  neither   prob  ibility    nor    impro- 
bability,    Now   in   a   robbery    of  this  kind,  when  there    is    no 
previouM  entnity  of  any  sort,  fire-arms    are  taken  with  the  main 
object:  of  frightening  the  villagers,  and  it  is  not  the  intention  of 
the  robbers   to  use  the  fire-arms   with  deadly  effect,  unless   it 
should  be  necessary  to  do  so  in  order  to  effect  their  escape.     If 
the  appellant  and  his  comrades  had    been    asked   by   a   friend 
shortly  before  the  robbery  what  were   the    odds   on  a   murder 
being  committed  dnring  the  course  of  that  robbery  we  imagine 
that  they  would  have  said  the  odds  were  against  any  body  being 
killed.     And  we  thinjc  that  such  an   answer  would    have    been 
right.     Many  such  robberies  take  place  without  any   one  being 
killed.     We  do  not,    however,   mean    to  lay    down  any  general 
rule  as  to  probabilities  in  such  cases ;  every  case  must  be  judged 
as   far  as  possible   on  its  own    merits.     We  cannot    therefore 
uphold  the  conviction  of  murder  by  reason  of  section  111. 

But  section  394!  is  clearly  applicable  ;  this  section  provides 
that  if  any  ^person  in  committing  robbery  voluntarily  causes 
hurt  he  ar>d  any  other  person  jointly  concerned  in  committing 
the  robbery  shall  be  punished  with  transportation  for  life 
or  with  rigorous  impris  mment  for  a  terra  which  may  extend 
to  ten  years,  and  shall  also  ba  linble  to  fine.  We  think  the 
maximum  sentence  allowed  by  this  section  should  be  passed. 
Robberies  by  armed  gings  at  night  requ'r-  rigorous  repression, 
as  the  legislature  clearly  recngniza-  when  providing  special 
pun'slimerits  for  ging-«  of  five  or  more  persons  committing 
such  offdMC  3.  H-re  the  g-i'ig  just  fell  short  of  five,  aud  so 
the  offander  is  not  liable  t»  the  death  8eut9no9  to  which  h» 
would  otherwise  havo  baeu  li  tble  under  section  396» 
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We  8o  far  accept  the  appeal  a^  to  alter  the  conviction  to  one 
under  pection  394,  and  the  sentence  to  one  of  transportation 
for  life. 

Appeal  accepted. 

No.  22. 

Before  Hon.  Mr.  Justice  Scott- Smith. 

SANT  RAM— PETITIONER, 

Versus 

THE  CROWN— RESPONDENT. 

Criniinal  Revision  No.  778  of  IP  1 8. 

Punjab  Municipal  Act,  III  of  1911,  section  173— accused  depositing 
goods  on  n  portion  of  a  street  which,  had  been  let  by  the  Municipality  to  another 
person. 

Held,  that  where  a  Municipality  has  leased  out  the  right  to  stock  goods 
on  a  specified  poition  of  a  street  to  one  person,  it  cannot  prosecute  another 
person  under  section  173  of  the  Punjab  Municipal  Act  for  depositing  goods 
thereon  without  the  permission  of  the  lessee. 

Cni>e  reported  by  Lata  Earn  Chandrat  Sessions  Judge,  Attack, 
loith  hU  No.  747  of  2^th  June  1 918. 

r^adr-ud-Din  Knreshi,  for  Petitioner. 

Nemo,  for  Respondent. 

TTie  facts  of  this  case  are  as  follows  : — 

There  is  no  dispute  about  the  facts  of  this  case.  On  5th 
February  1918  the  Municipality  of  Hazro  leased  out  Phari  Teh 
Bazari  (the  right  to  stock  goods  on  a  specified  portion  of  a 
street)  to  one  Bhag  Mai  for  Rs.  70.  It  was  stipulated  that 
the  lessee  was  to  have  the  same  rights  as  the  Manicipality  in 
respect  of  the  property  leased  and  that  he  was  entitled  to 
realise  the  rent  from  any  one  who  deposited  his  goods  thei'e  for 
sale. 

The  petitioner  depositel  liis  goods  on  a  portion  of  the 
site  without  the  perniissiDn  of  the  le.ssee  and  the  Honorary 
Magistrate  1st  Class  at  Hazro  in  a  complaint  made  by  the 
Secretary  of  the  Committee  convicted  and  sentenced  the  peti- 
tioner to  a  fine  of  Rs.  6  under  section  IV:^  (c)  of  the  Municipal 
Act 

The  accused,  on  conviction  l)y  Khan  fiahadur  Muhammad 
Aiira  Khan,  exercising  the  powers  of  an  Honorary  Magistrate 
of  the  1st  Class  in  the  Attook  District,  was  sentenced,  by  order 
dated  the  i>6tb  April  1918,  under  section  17;<,  Act  III  of  19 11, 
to  a  fine  of  Rs.  6. 
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The  proceedings    are  forwarded  for   revision  on  the  following 
grounds  : — 

Section  173  provides  for  a  penalty  in  case  of  unauthorised 
projections  and  obstructions  and  the  main  contention  put  for- 
ward on  behalf  of  the  petitioner  is  that  where  the  Municipality 
has  itself  leased  out  the  property  for  a  specified  purpose,  it  can 
have  no  grievance. 

The  learned  Public  Prosecutor  for  the  Crown  contends 
that  the  nature  of  the  property,  viz.,  that  it  is  a  street  is  not 
altered  by  the  fact  of  the  lease  and  section  173  would  still  be 
applicable. 

In  my  opinion  the  conviction  is  not  justified.  The  Com- 
mittee has  a  right  to  prevent  encroachments  and  obstructions 
on  its  property  and  the  law  as  laid  down  in  section  173  of  the 
Municipal  Act  provides  for  the  due  protection  of  that  right. 
At  the  same  time  the  Committee,  in  exercise  of  its  rights  of 
ownership,  can  decide  that  a  particular  portion  of  its  property 
should  be  set  apart  for  use  for  a  specified  purpose  by  an 
indiddual,  class  of  persons  or  by  the  public.  It  can  also 
impose  conditions  subject  to  which  the  right  of  user  can  be 
exercised. 

In  the  present  case  it  is  clear  from  the  deed  of  lease  itself 
that  the  Committee  has  decided  to  set  apart  a  portion  of  the 
street  for  use  by  the  public,  the  use  being  for  a  specified 
purpose,  viz  ,  that  of  depositing  goods  for  sale.  The  right 
was  subject  to  a  condition  that  the  user  shall  be  subject  to 
payment  of  rent.  The  amount  of  rent  and  the  manner  in  which 
it  was  to  be  realised  from  every  individual  using  the  property 
were  not  decided  upon  because  the  Committee  decided  to  farm 
out  its  rights.  These  details  were  left  to  the  lessee  from  whom 
the  Committee  realised  all  the  rent  which  it  reasonably  expected 
to  realise  if  it  had  kept  the  whole  thing  in  its  own  hands. 

There  has  thus  been  no  default  qua  the  Municipality.  The 
property  has  not  been  used  for  any  other  purpose  except  tho 
one  specified  and  that  body  is  not  pecuniarily  affected  because 
it  has  realised  the  rent  from  the  lessee.  There  can  be  no 
obstruction  where  the  property  is  used  in  the  manner  it  is 
intended  to  be  used,  and  the  failure  to  pay  rent  only,  even  if 
the  Committee  had  to  realise  it  itself  and  there  had  been  no 
lease,  is  cleai'ly  not  an  obstruction  contemplated  by  the  Act. 
But  in  this  case  the  Committee  has  no  reason  even  for  that  com* 
plaint, 
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Where  the  Committee's  own  rights  are  not  infringed  in 
any  manner  I  do  not  consider  that  it  can  have  any  justification 
to  import  the  penal  provisions  of  the  Act  to  protect  its  lessee 
against  default  iu  payment  of  rent  by  sub-lessees  who  actually 
use  the  pi-operty.  This  is  exactly  what  has  been  attempted  in 
this  case. 

I  would  for  these  reasons  consider  that  the  conviction 
cannot  be  maintained  and  I  order  that  the  record  be  submitted 
to  the  Chief  Court  with  the  recommendation  that  the  conviction 
be  quashed  and  fine  refunded. 

The  order  of  the  Chief  Court  was  delivered  by — 

Ibth  Nov  1918  ScoTr-SMiTH,  J. — For  the   reasons  given  by   the  learued 

Sessions   Judge  I  am   of   opinion   that   this  conviction  cannot 
stand. 

Section  173  of  the  Panj^ib  Municipal  Act  obviously  cannot 
apply  to  a  part  of  a  street  leased  out  to  a  persou  for  the  express 
purpose  of  his  renting  portions  of  it  to  shopkeepers  for  placing 
thereon  their  goods  for  sale.  AVhat  Sant  Ram  should  have 
done  was  to  rent  a  portion  of  the  site  from  Bhag  Mai  or  to  get 
the  latter's  permission  to  place  his  goods  on  it.  If  without 
doing  this  he  placed  his  goods  on  the  site  he  may  have  rendered 
himself  liable  to  an  action  for  damages  on  the  part  of  Bliag 
Mai,  but  he  did  not  commit  any  offence  within  the  meaning 
of  section  173  of  the  Punjab  Municipal  Act.  The  essence  of 
such  an  offence  is  tbe  placing  of  goods  on  a  street  without  the 
permission  of  the  Municipal  Committee,  but  where  such  permis- 
sion is  not  necessary,  the  Committee  having  farmed  out  its 
rights  to  a  third  person,  no  offence  under  the  section  can  be 
committed.  1  therefore  set  aside  the  conviction  and  sentence, 
and  acquit  Sant  Ram. 

Fine  if  paid  to  be  refunded. 

Bevteicn  accepted. 


No.  23. 

Before  Hon.  Mr.  Justice  MartineaiL. 

KRISHEN  DEO  SINGH-PETITIONEK, 

FersHs 

HARI  SINGH-RESPONDENT. 

Criminal  Revision  No.  707  of  1918. 

Crivivial  Procedure  Code,  Acl  V  of  1898j  section  H5—Rtvision  to  Chief 
Court—death  vf  i^lilioiier—  abatement  of  application  for  revision. 
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Held  that  the  death  of  the  petitioner  for  revision  of  an  order  of  a  District 
Magistrate  under  section  145  of  the  Code  of  Criminal  Procedure  during 
pendency  of  the  application  causes  the  application  to  abate  ;  sub-section  (7) 
of  the  section  being  only  applicable  to  proceedings  before  the  Magistrate. 

6  /'.  /?.  iCr.)  1893  (1),  referred  to. 
'Revision  from  the  order  of  0.  F.  DeMontmorency,  Esquire^  District 
Magistrate,  Lyallpur,  dated  the  20th  id  ay  1918, 

Beechey  and  Obsdalla,  for  Petitioner. 

C.  Bevan  Petman,  Sewa  Ram  Singh  and  Govind  Das,  for 
Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :— 

Mabtinead,  r. — In  this  case  Sardar  Krishen  Deo  Singh  \^th  Dec.  1918. 
applied  for  revision  of  an  order  of  the  District  Magistrate  of 
Lyallpur  which  was  apparently  intended  to  be  an  order  under 
section  145  of  the  Criminal  Procedure  Code.  While  the  appli- 
cation was  pending  the  applicant  died.  His  mother  wishes  to 
prosecute  the  case  as  his  representative,  and  counsel  have 
appeared  on  her  behalf. 

Counsel  for  the  respondent  contends  that  the  application 
for  revision  abates,  and  I  think  the  contention  is  correct.  The 
provision  in  section  \4ih  (7)  of  the  Criminal  Procedure  Code 
that  proceedings  under  that  section  shall  not  abate  by  reason 
only  of  the  death  of  any  of  the  parties  thereto  relates  only  to 
proceedings  before  the  Magistrate.  In  6  P.  B.  1898  (1),  where 
a  person  whose  appeal  from  an  order  convicting  him  of  an 
offence  had  been  dismissed  died  while  his  application  for  revi- 
sion was  pending,  it  was  held  that  by  analogy  to  section  431 
of  the  Code,  the  application  must  abate.  Following  that  au- 
thority 1  hold  that  the  application  in  the  present  case  abates. 
1  also  see  no  sufficient  reason  for  this  Court  to  interfere  on  its 
own  motion  with  the  District  Magistrate's  order. 

Revision  rejected. 


(Ij    6  P.  R,  (C'r.)  1893  {Khazana  v.  Queen  Empress), 
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No.  24. 

Before  Hon.  Sir  Henry  Rattigan,  Kt.,  Chief  Judge  and 
Hon.  Mr.  Justice  Abdul  Raoof. 

BAHAL  SINGH  AND  :MULA  SINGH— (Convicts)— 
APPELLANTS, 

Vei^sus 

THE  CROWN-RESPONDENT. 

Criminal  Appeal  No.  811  of  1918. 

Indian  Penal  Code,  sections  34,  302  and  ^25— where  death  is  caused  by 
one  bloic  iciih  a  deadly  iceapon— offence  chargeable  against  the  other  accused 
present— nieaiiiiig  of  a  criminal  icl  being  done  by  "  set  eral  "  persons,  ex- 
plained. 

One  D.  S.  was  killed  by  one  blow  on  his  head  with  some  sharp 
weapon.  The  Sessions  Judge  found  that  both  the  accused  13.  S.  and  M.  S. 
with  others  armed  with  gandasas  had  invaded  the  compoucd  where  D.  8.  was 
sleeping  that  they  had  immediately  assaulted  D.  S.  and  that  one  of  their 
number  struck  him  on  the  head  and  killed  him.  lie  also  held  that  the  com- 
mon intention  of  the  assailants  was  to  kill  some  members  of  this  family. 
Taking  this  view  of  the  case  he  applied  section  3i  read  with  section  33  of 
the  Penal  Code  and  held  that  they  were  all  guilty  of  the  murder  of  D.  S.  and 
sentenced  B.  S.  and  il.  S.  to  death  under  section  302,-read  with  section  34. 

The  Chief  Court  found  that  the  accused's  intension  was  to  insult  and 
disgrace  one  Mussaramat  Iv.  It  aldO  found  thit  it  was  M.  S  who  delivered 
the  fatal  blow  and  his  conviction  under  section  302  was  accordingly  upheld. 

Held  houccer,  as  regai'ds  B.  S.  that  although  he  was  present,  he  not 
having  struck  the  deceased,  it  could  not  be  said  that  the  criminal  act  was 
done  by  both  the  accused  jointly  in  furtherance  of  their  common  intention 
and  section  34  of  the  Penal  Code  was  consequently  inapplicable. 

I.  L.  R.  21  All.  2G3  per  Strachey,  C.  J.  (I),  I.  L.  R.  40  All.  686  (2)  and 
I.  L.R.  41  Cal.  1072  (lOSSj  per  Stephen  J.  (3),  referred  to. 

Held  also,  that  as  both  accused  had  armed  themselves  with  deadly 
weapons  B.  S  must  have  known  that  in  case  of  opposition  the  weapons 
would  be  used  and  in  all  probability  grievous  hurt  would  be  caused  and 
that  he  was  therefore  guilty  of  abetment  of  an  olleuce  under  section  325, 
read  with  section  109  of  the  Penal  Code. 

Appeal  from  the  order  of  N.  H.  Prenter,  Esquire,  Sessions  Judge, 
Lahore,  dated  the  ISlh  November  I'JIS. 

Morton,  Beechey  and  Nand  Lai,  for  Appellants. 
Mul  Cliand,  Public  Prosecutor,  for  Respondeut. 

(1)  (1899)  /.  L.  A'.  21  A//.2G3  {Queen-Empress  v.  Mahabir  Tiicari). 

^2}  (191HJ  /.  L.  U.  40  All.  (J80  {E'nperor  v.Gulab). 

(3>  (1914;  I.  L.  li.  41  Cal.  1072  (108«>  {Emperor  v.  Nirmal  Kanla  Hoy). 
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The  judgment  of  tbe  Court  was  delivered  by  - 

Abdul  Raoof,  J. — Four  men,  namely  Bahal  Singh,  Mula  7th  Feb.  1919 
Singh,  Dhara  Singh  and  Fateh  Singh  were  committed  to  the 
Court  of  Session  on  a  charge  of  murder  of  one  Dula  Singh 
under  section  302,  Indian  Penal  Code.  The  two  latter,  z.  e., 
Dhara  Singh  and  Fateh  Singh,  were  acquitted  by  the  learned 
Sessions  Judge,  who  convicted  the  two  first,  namely  Bahal 
Singh  and  Mula  Singh,  and  sentenced  them  to  death.  Both  of 
them  have  filed  appeals  to  this  Court  and  the  case  has  also  come 
up  before  us  under  a  reference  under  section  374,  Criminal 
Procedure  Code,  for  the  confirmation  of  the  sentence  of  death 
passed  upon  them. 

The  case  as  set  up  on  behalf  of  th  e  prosecution  was  that 
the  families  of  'lohkam  Singh  and  Wir  Singh  were  not  on  good 
terms.  Moiikam  Singh  had  three  sons,  Fateh  Singh,  Bahal 
Singh  and  Mula  Singh,  and  a  daughter,  Mussammat  Kisso. 
Uhara  Singh,  the  accused  No.  3  in  the  case,  is  the  son  of  Bahal 
Singh.  Wir  Singh's  family  is  represented  by  Labh  Singh, 
Kehr  Singh,  Sher  Singh,  Kunden  Singh  and  Dula  Singh,  the 
five  sons  of  \Vir  Singh.  Labh  Singh  has  two  sons,  Gurdit 
Singh  and  Ranjifc  Singh.  It  is  alleged  that  Gurdit  Singh  en- 
tered the  house  of  Mohkam  Singh's  family  with  the  object 
of  having  sexual  intercourse  with  Mussammat  Kisso.  A  com- 
plaint was  filed  against  Gurdit  Singh  in  the  Court  of  the 
Tahsildar  of  Chuuian  under  section  451,  Indian  Penal  Code. 
There  were  several  adjournments  of  the  hearing  of  this  case. 
One  of  the  dates  fixed  for  the  hearing  of  this  case  was  the 
22nd  of  July  1918  and  a  day  previous  to  this  z.  e.,  on  the  21st 
of  July  1918  Gurdit  Singh  along  with  his  father,  Labh  Singh, 
left  the  village  of  their  residence,  namely  Chak  No.  24-  in 
order  to  attend  the  Court  of  the  Tahsildar  of  Chunian.  It 
appears  that  the  other  brothers  of  Labh  Singh  did  not  reside 
in  this  village  but  they  had  their  residences  elsewhere.  On 
account  of  this  feud  with  the  family  of  Mohkam  Singh,  Labh 
Singh  was  in  constant  fear  of  molestation  and  injury  from 
the  members  of  Mohkam  Singh's  family.  For  this  reason 
Dula  Singh  aftd  Kehr  Singh  who  lived  in  a  village 
called  Jamsher  had  been  called  and  requested  to  stay 
with  Labh  oingh's  family  to  be  of  use  and  help  to  them. 
Therefore  they  had  for  some  time  been  living  in  Labh  Singh's 
house.  It  is  stated  that  when  leaving  for  the  Court  of  the 
Tahsildar  of  Chunian  Labh  Singh  told  his  wife^  Mussammat 
Kishen  Kaur,  to  lock  the  door  of  the  compound  and  requested 
his  neighbour,  Wadhawa  Singh,  also  to  look   after  his   family 
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during  his  absence.  Labh  Singh  had  left  in  the  morning. 
About  midday  Kehr  Singh  went  out  of  the  house  to  get  fodder. 
Mussaramat  Kishen  Kaur  was  left  in  the  house  with  Dula 
Singh  who  was  sleeping  on  a  charpoy  under  a  shed.  At  about 
2-30  P.M.,  it  is  stated,  Bahal  Singh  climbed  over  the  wall  and 
came  into  the  compound  of  the  house  with  a  ganJasa  in  his 
hand.  The  other  accused,  Mula  Singh,  Fatteh  Singh  and 
Dhara  Singh,  also  came  in  immediately  after.  Mussammat 
Kishen  Kaur  called  out  to  Dula  Siugh  who  having  got  up  from 
his  bed  was  assailed  by  the  accused  persons  with  gandasas  and 
dangs.  Dula  Singh  was  killed  on  the  spot.  jMussammat  Kishen 
Kaur  tried  to  run  away  but  she  was  caught  by  the  accused, 
Dhara  Singh,  while  climbing  a  ladder  and  was  pulled 
down.  She  was  compelled  to  hand  over  the  key  of  the  com- 
pound to  the  assailants.  The  door  was  opened  and  certain 
other  persons  were  also  admitted  into  the  hous^.  She  was 
lifted  by  Indar  Singh,  one  of  the  men  who  had  just  been  let 
in,  and  Dhara  Singh,  who  took  her  out  of  the  house,  threw  her 
upon  a  heap  of  manure,  tore  her  clothes  and  maltreated  her. 
When  the  accused  had  left  the  house  she  returned  to  her 
compound  and  found  Dula  Singh  lying  dead.  One  Wadhawa 
Siugh  was  seen  trying  to  give  Dula  Singh  "some  milk  in  order 
to  revive  him.  He,  however,  left  the  place  when  Mussammat 
Kishen  Kaur  re-entered  the  house  naked.  Narain  Singh,  the 
Lambaidar,  came  in  and  the  whole  stoiy  was  related  to  him 
by  Mussammat  Kishen  Kaur  how  the  four  accused  had  assail- 
ed Dula  Singh  and  maltreated  her, 

On  the  return  of  Kehr  Singh  to  the  compound  and  the 
arrival  of  Sher  Singh,  another  brother  of  Labh  Singh,  they 
started  in  the  company  of  Narain  Singh,  the  Lambardar,  to  report 
the  matter  at  the  police  station  Pattoki.  The  report  was  made 
at  8-15  P.M.  on  the  evening  of  the  21st  July  191S.  It  wa,3  made 
by  Narain  Singh  alone  as  his  two  companions,  Kehr  Siugh  and 
Sher  Singh,  had  left  him  in  the  way  and  had  gone  to  look 
for  Labh  Singh  in  the  village  at  Bhai  Kot,  having  requested 
Narain  Singh  not  to  make  any  report  until  the  arrival  of  Labh 
Singh.  In  the  report  it  was  stated  that  Narain  Singh  was 
sitting  under  a  tahli  tree  that  day  near  the  village  well.  He 
suddenly  heard  the  voice  of  Dula  Singh  uttering  the  worda 
"  mar  gae,  mar  gae."  Upon  this  he  went  to  the  house  of 
Dula  Siugh  and  saw  Bahal  Singh  and  Mula  Singh,  sons  of 
Mohkam  Singh,  Jat,  residents  of  the  village,  coming  out  of 
the  house  of  Dula  Singh.  Bahal  Singh  liad  a  chhavi  in  his 
hand   while  Mula   Singh    u  dang.     When   he   went   inside  the 
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house  he  saw  Dula  Singh  lying  murdered  ou  the  ground  and 
blood  oozing  out  of  his  head.  Mussammat  Kishen  Kaur  said 
to  him  that  Bahal  Singh  and  Mula  Singh  after  murdering  the 
deceased  had  taken  to  their  heels.  He  gave  as  the  reason 
for  the  murder  the  ti-espass  by  Gurdit  Singh  into  the  house  of 
Bahal  Singh  and  Mula  Singh  with  the  object  of  committing 
adultery  with  Mussamraat  Kisso,  their  sister,  about  which  a 
complaint  had  been  lodged  in  the  Court  of  the  Tahsildar  of 
Chunian. 

It  is  to  be  borne  in  mind  that  in  this  report  only  two 
names  were  mentioned,  namely  those  of  Bahal  Singh  and 
Mula  Singh.  When  the  police  arrived  at  about  midnight 
Mussammat  Kisheu  Kaur  stated  that  Dula  Singh  had  been 
killed  by  the  four  accused  persons.  She  however  reserved 
her  full  statement  till  after  the  return  of  her  husband,  Labh 
Singh.  Narain  Singh,  the  Lambardar,  who  had  made 
the  report,  was  examined  as  a  witness  for  the  prosecution  in 
this  case.  It  appears  from  his  statement  tbat  he  tried  to 
modify  his  previous  statement  contained  in  the  iiist  informa- 
tion report.  He  admitted  having  seen  two  men  running  away 
from  the  house  of  Labh  Singh.  He  stated  "  I  saw  two  men 
"  running  away,  one  had  a  dang  and  the  other  had  some 
"  weapon,  it  might  have  been  a  gandasa  or  a  chhavi.  Something 
*'  was  shining,  it  might  have  been  the  ferule  for  stick.  I  went 
"  into  the  compound.  I  did  not  identify  either  of  the  two 
"  men.  I  found  Dula  Singh  lying  murdered  and  Mussammat 
•'  Kishen  Kaur  sitting  beside  him.  She  told  me  that  he  had 
"  been  murdered  by  Bahal  Singh  and  Mula  Singh."  He  admit- 
ted having  gone  to  the  thana  and  having  reported  that  a 
murder  had  been  committed  but  in  order  to  minimise  what  he 
had  reported  to  the  police  he  stated  in  his  deposition  "  I  do  not 
*'  know  what  the  police  wrote-  I  did  not  have  the  report 
"  read  out  to  me.  I  got  no  copy  of  the  report  given  to  mo." 
In  his  cross-examination  he  stated  that  Bahal  Singh  accused 
had  opposed  him  at  the  time  of  his  appointment  as  a  Lambar- 
dar. The  Sub-Inspector,  Gobiud  Sahai,  who  had  taken  down 
the  first  information  report  made  by  Narain  Singh  Lambardar 
in  his  deposition  stated  that  he  took  down  the  statement  made 
by  Narain  Singh,  that  he  wrote  exactly  what  he  said  and  that 
he  gave  him  a  copy  of  the  statement.  He  read  out  the  state- 
ment to  him  and  he  had  acknowledged  it  to  be  correct.  A 
receipt  for  the  copy  was  taken  from  him.  According  to  the 
evidence  of  the  Sub-Inspector>  the  brother  Kehr  Singh  also 
came  to  report  and  he  reported  against  the  four  accused. 
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Having  taken  down  the  report,  as  we  have  mentioned  above, 
the  Sub-Inspector  went  to  the  honse  of  Labh  Singh  and  arrived 
there  at  about  midnight.  He  prepared  the  statement  of  inju- 
ries, and  sent  the  body  for  post  mortem  examination  with 
Mahna  Singh  constable.  Mussammat  Kishen  Kaur  was  ex- 
amined by  him  but  she  refused  to  give  a  full  statement  till 
the  arrival  of  her  husband  but  she  did  give  him  the  names 
of  the  four  accused.  Ou  the  arrival  of  her  husband  she  did 
make  a  fuller  statement  and  handed  over  to  the  Sub-Inspector 
her  torn  clothes,  a  da7iff  and  a  padlock.  Mussammat  Kishen 
Kaur  in  her  statement  before  the  Court  of  Session  stated 
that  about  3^  months  ago  in  the  afternoon  Uula  Singh  was 
lying  on  a  bed  in  the  compound.  She  was  also  in  the  com- 
pound working  at  her  spinning  wheel  a  few  paces  distant  from 
Dula  Singh,  Ranjita  and  her  little  daughters  were  playing 
about.  The  door  of  the  compound  was  locked  for  fear  of 
enemies.  At  tlmt  time  Bahal  Singh  came  into  the  compound 
followed  by  the  other  three  accused.  Bahal  Singh  first  struck 
Dula  Singh  on  the  head.  According  to  her  statement  the  other 
three  accused,  namely  Mula  Singh,  Fatteh  Singh  and  Dhara 
Singh  also  attacked  Dula-  Singh  and  hit  him.  Fatteh  vSingh 
and  !Mula  Singh  had  gandasas.  They  struck  Dula  Singh  on  the 
top  of  the  head.  Fatteh  Singh  and  Mula  Singh  struck  at 
exactly  the  same  time  and  in  the  same  place.  Dula  Singh  fell 
to  the  ground.  Then  Dhara  Singh  struck  Dula  Singh  ou  the 
stomach  two  or  three  times  with  a  dang  which  he  had  in  his 
hand.  According  to  this  witness  three  of  the  accused  per- 
sons had  delivered  strokes  ou  the  head  of  the  deceased  before 
he  fell  to  the  ground. 

According  to  the  medical  evidence,  however,  it  would  ap- 
pear that  there  was  only  one  incised  wound  5  "  x  2",  found  on 
the  head  of  the  deceased  and  that  death  was  stated  to  have 
been  caused  "  by  injury  a)t<6-7Hor^ew,  homicidal  and  with  some 
"sharp  weapon."  Ran  jit  Singh,  son  of  Labh  Singh,  corrobo- 
rated the  statement  made  by  liis  mother,  Mussammat  Kishen 
Kaur. 

Kebr  Singh  was  also  examined  as  a  witness  in  this  case. 
He  admittedly  was  absent  from  the  compound  of  Libh  Singh  at 
the  time  of  the  occurrence  but  he  tried  to  make  out  that  he 
came  back  just  in  time  to  observe  from  a  distance  the  four 
accused  persons  going  to  the  house  of  Wadhawa  Singh.  The 
evidence  of  this  man  has  been  altogether  discarded  by  the 
learned  Sessions  Judge  and  for  very  good  roasona.  Labh  Singh 
also  admittedly  was  not  present  ou  tho  day  of  the  occurrenoe 
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and  bis  evidence  was  merely  formal.  The  learned  Sessions 
Judge  having  taken  into  consideration  the  discrepancies  to, be 
found  between  the  first  information  report  anJ  the  statament 
of  Mussamn)afc  Kishen  Kaur  as  to  the  number  and  identity  of 
the  accused  |)tMM!n3,  cnme  to  the  couclusioa  that  it  was  not 
fully  established  that  Fatteh  Singh  and  Dhara  Singh  were  also 
among  the  assailants.  LFpon  a  review  of  the  entire  evidence, 
he  however,  came  to  the  conclusion  that  the  case  against  B  ihal 
Singh  and  Mula  Singh  was  established  beyond  any  reasonable 
doubt.  He  found  that  Mala  Singh  admitted  that  he  went  into 
the  compound  of  Labh  Singh  and  had  a  fight  with  Dala  Singh  iu 
the  course  of  which  he  killed  the  latter.  As  regards  B>thal 
Singh  the  learned  Sessions  Judge  found  that  as  against  him 
also  the  case  had  been  fully  made  out  upon  the  evidence  of 
Mussaramat  Kishen  Kaur  and  Ranjit  Singh.  He  preferred  to 
rely  upon  the  oinginal  statement  of  Narain  Singh,  the  lambar- 
dar,  and  held  that  Bihal  Singh's  presence  was  established. 
The  plea  of  alibi  set  up  on  behalf  of  Bahal  Singh  was  rejected 
by  the  learned  J  udge  for  very  good  reasons. 

The  defence  set  up  by  Mula  Singh  was  that  he  had  struck 
Dnla  Singh  in  self-defence  in  retaliation  of  an  attack  made 
by  Dula  Singh  upon  him.  His  story  was  that  he  was  water- 
ing his  horse  when  it  got  looae,  ran  away  and  entered  the 
hoase  of  Libh  Singh  attracted  by  the  neighing  of  the  colt 
in  Labh  Singh's  compound.  He  followed  the  horse  into  the 
house  and  Dula  Singh  at  once  sprang  upon  him  and  hit  him  on 
the  head  with  a  dang.  There  was  a  kahi  lying  by  which  he 
picked  up  and  used  it  in  self-defence  when  he  was  being 
attacked  by  Dula  Singh.  The  two  witnesses  called  in  support 
of  this  defence  were  disbelieved  by  the  learned  Sessions  Judge 
for  very  cogent  reasons. 

Having  found  that  both  Bahal  Singh  and  Mula  Singh  had 
entered  the  house  the  learned  Sessions  Judge  then  considered 
the  question  as  to  who  actually  delivered  the  fatal  blow  which 
brought  about  the  death  of  Dula  Singh.  In  his  opinion  it  was 
established  that  several  men  of  whom  Bahal  Singh  and  Mula 
^ingh  were  two  had  invaded  the  compound  of  Labh  Singh 
armed  with  gandasas  and  that  they  had  immediately  assaulted 
Dula  Siugh  and  that  one  of  their  number  struck  him  on  the 
bead  and  killed  him.  He  also  held  that  it  was  proved  that 
the  common  intention  of  the  assailants  was  to  kill  some 
membeis  of  this  family.  He  preferred  to  believe  the  theory 
that  the  party  uf  assailants  had  come  with  the  intention 
of  killing  some  one  in[Labh  Singh's  family.     Taking  this  view 
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of  the  case  the  learned  Sessions  Judge  applied  section  34  read 
•with  section  33,  Indian  Penal  Code,  and  held  that  all  were 
guilty  of  the  ranrder  of  Dnla  Singh.  He  therefore  convicted 
hoth  Bahal  Singh  and  Mula  Singh  under  section  302,  read 
with  section  34,  Indian  Penal  Code,  and  sentenced  both  of 
them  to  death. 

It  has  been  contended  on  behalf  of  the  appellants  that  the 
case  has  not  been  made  out  against  thera  upon  the  evidence  on 
the  record.  On  behalf  of  Bahal  Singh  it  was  urged  that  there 
was  no  reliable  evidence  to  establish  that  he  was  one  of 
the  assailants.  Now  tliei'e  can  bo  no  doubt  that  Bahal  Singh 
and  Mula  Singh  were  named  from  the  very  coramenoenient. 
Their  names  were  mentioned  in  the  fuvt  information  report. 
Mussammat  Kishen  Kaur  and  Ranjit  Singh  both  named  them 
and  although  Narain  Sinfrh,  the  larnbardar,  tried  to  minimise 
his  first  i-tatement  he  did  state  that  Mnssammat  Kishen  Kaur 
had  told  him  that  Dnla  Singh  had  been  murdered  by  Bahal 
Singh  and  Mula  Singh.  We  therefore  entirely  agree  with  the 
learned  Sessions  Judge  in  the  conclusion  that  the  presence  of 
both  the  appellants  had  been  established  beyond  any  possible 
doubt. 

As  regards  the  motive  of  the  nccused  nnd  the  intention 
with  which  they  came  to  the  house  of  Labh  Singh  we  have 
come  to  a  different  conclasion  from  that  arrived  at  by  the 
learned  Sessions  Judge.  The  real  grievance  whiolv  Bahal 
Singh's  family  members  had  against  the  family  of  Labh  Singh 
was  that  Gurdit  Singh  had  disgraced  their  family  by  having 
sexual  intercourse  with  Mussammat  Kisso.  It  was  as  to  this 
that  they  had  complained  to  the  Court.  We  think  that 
their  object  in  going  to  the  house  of  Labh  Singh  was  to 
biing  about  by  retaliation  the  same  kind  of  disgrace  upon 
Ltbh  Singh's  faniily  to  which  their  family  had  been  sub- 
jected. In  our  opinion  they  intended  simply  to  insult  and 
disgrace  Mussamraat  Ki.sheu  Kiur,  the  wife  of  Labh  Singh. 
No  dovot  they  went  thera  armed  as  they  thought  it  prudeut 
to  guaid  against  possible  op[josition  and  danger.  Wo  do  not 
think  that  wo  would  be  justified  in  holding  under  (he.se 
circnn-stances  that  they  had  tlie  intention  of  killing  anybody. 
In  all  piobability  while  attempting  to  molest  Mu.s.sammat 
Kishen  Kaur  tlioy  wore  opposed  by  Dula  Singh  and  there- 
upon iVlula  Singh  struck  him  with  the  weapon  which  he  had 
which  cut  the  parietal  bone  and  caused  the  death. 

Ab  regards  Mula   ."Singh   there   can  be  no  doubt   upon  his 
admiPbion  that  it  was  he  who  delivered  the   fatal   stroke.     He 
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must  be  taken  to  Lave  intended  to  kill  the  mau  as  be  nju^t 
Lave  known  the  «'.on'5;'^iience3  of  the  use  of  the  daageroue 
weapon  with  which  he  delivered  the  "stroke  (seciion  800,  olanse 
3,  Indian  Penal  Code).  He  is  therefore  certainAj'  ffuilt/  of  r.'»a 
ofFence  of  murder  His  story  about  the  horse  and  eu  seqnen^ 
fight  with  Dula  Singh  and  his  plea  of  self-def'^noe  cannot  bj 
entertained.  The  story  on  the  face  of  it  appeal's  to  be  absurd* 
As  has  been  shown  there  is  evidence,  which  we  believe,  to  the 
effect  that  the  door  of  the  compound  was  closed  and  locked.  It 
wiS  not  therefore  possible  for  the  horse  or  ilula  Singh  to  have 
entered  the  compound  through  the  door.  The  story  of  tha 
horse  hiving  been  proved  to  be  fal?e  the  plea  of  self-defence 
based   upon  it  must  necessarily  fail. 

As  regards  Bahal  Singh  although  we  believe  the  evidence 
with  regard  to  his  presence,  we  do  act  think  that  he  can  be 
found  gailty  of  the  ofFence  of  murder.  The  act  which  cau=<ed 
the  death  of  Dula  Singh  has  not  been  established  against  him. 
According  to  the  medical  evidence  there  can  be  no  doubt  that 
only  one  stroke  was  delivered  and  th-it  stroke  has  been  found 
to  have  been  delivered  by  Mala  Singh.  It  therefore  follows  that 
f^c  criminal  act  was  not  done  by  Bahal  Singh  and  Mula  Singh 
jointly  in  furtherance  of  their  common  iuteutiou.  Section  3 if, 
Indian  Penal  Code,  runs  thus  :— 

"  When  a  criminal  act  is  done  by  several  persons  (in 
"furtherance  of  the  common  intention  of  all)  each  of  ■^'ich 
"  persons  is  liable  for  that  act  in  the  same  manner  a-^  if  it  w.n'a 
"  done  by  him  aloae." 

According  to  this  section,  in  order  to  make  bnh  B  ihal 
Singh  and  Mula  Singh  equally  liable  for  the  murder  of  Dala 
Singh,  it  ought  to  hive  been  established  that  both  of  them 
struck  the  deceased.  It  was  so  established  in  the  two  c.iMes 
of  the  Allahabad  High  Court  relied  upon  by  the  learned  Public 
Prosecutor.  In  the  case  Queen-Empress  v  Mahabir  Tiwari 
reported  in  I.  L  B  XXI  All.  page  263  Strachey,  C.  J  ,  (1) 
made  the  following  remarks  :— 

**  There  can  be  no  doubt,  however,  that  the  appellant  was 
"  one  of  the  persons  committing  the  daooity ;  and  the  evidence 
"shows,  that  upon  Gajraj  seizing  the  aiipellant  while  the 
"dacoits  were  engaged  in  plundering  the  threshing  floor,  all 
"  the  dacoits  attacked  and  beat  him  with  lathis,  and  that  the 
"  appellant  similarly  joined   the  rest    in   so   heating  him.     It  is 

(1)  (1899)  U  L,  i?.  21  All,  263  {Queen-Empress  v,  Mahabir  Tiwari), 
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"  thus  clear  that  the  attack  ou  Gajraj  was  made  by  the  daooits, 
"iucludiijg  the  appellant,  ia  furtherance  o£  the  common  in- 
*'  tention  of  all,  and  therefore  each  of  them  was  liable  under 

"section  3i,  of  the  Codn  iu  the  same  manner  a^  if  he  were  the 
"  fiole  assailant." 

In  the  case  of  Emperor  v.  Gulab  and  otJiers  reported  iu 
I.  L.  B  XL  All.  6^6  (i)  the  finding  was  that  "  abase  followed 
"  between  the  parties  and  thereupon,  according  to  the  evideuce 
*"for  the  prosecution,  the  three  men  attacked  tiardial  with 
"their  lathin.  Ganga  Prasad  was  also  armed  with  a  lathi  and  a 
"  regular  fight  took  place  betwaau  two  men  ou  one  side  and 
"  three  oq  the  other."  It  wag  held  in  that  case  that ''  the  three 
''  accused  were  all  arned  with  the  same  class  of  weapon.     They 

"all  attacked  llirdial The 

"three  accused  were  moved  by  a  commoa  intention.  That 
"intention  may  not  have  been  to  causa  death,  but  in  carrying 
"  out  their  intention  they  all  used  deadly  weapons  and  they 
"must  be  deemed  to  have  known  thit  they  wore  likely  to 
"  cause  death."  Upjn  this  fiading  it  was  hold  in  that  case 
that  section  3i  applied.  Such  is  not  the  case  here.  In  the  case 
of  Emperor  v.  Nirnial  fCanta  Boy  reported  in  I.  L.  It.  XLI  Gal. 
page  1072  Stepheo,  J  ,  at  page  1088  (2)  observed  aj;  follows:  — 
"The  second  point  depends  ou  the  term  of  section -ii.  this 
"  pixjvides  that  when  a  criminal  act  is  done  by  seveial  persons 
"in  furtherance  of  the  common  intention  of  all,  each  of  such 
"  persons  ia  liable  for  thai  act  in  the  same  manner  as  if  it 
"  were  done  by  him  alone.  In  this  case  the  killing  of  N;  ipeudra 
"  was,  according  to  the  evideuce,  dine  by  )uy  person  who  was 
"nut  the  accused.  It  waa,  therefore,  not  done  by  several 
"peisoua  and  I  do  not  see  how  tlie  section  oau  apply.  The 
"only  act  he  can  be  liable  for  under  the  secLiou  is  one  done 
"by  several  persous  of  whom  he  was  one,  i e,,  by  the  man  who 
"escaped  and  himself.  They  may  have  committed  many  crimi- 
"nal  acts  together:  but  they  did  not  both  kill  Nripeudra. 
'•  The  ditleronco  between  the  acts  of  the  t^vo  men  is  that  the 
"one  actually  killed  the  Inspector,  and  the  other  accused 
"  mert'ly  attempted  to  kill  him.  In  order  to  make  the  accused 
"  liable  for  murder,  under  eection  3i,  it  would  be  necessary  to 
"say  that  an  offence  and  an  attempt  to  commit  il  are  the  same 
"'act' which  seems  to  me  not  to  be  the  case."  We  entirely 
agree  m  the  view  taken  by  Stephen,  J.,  as  to  the  applicability 
of  section  i4. 


(1)  (J918j  1.  L.  K.  40  All.  080  {Emperor  v.  Gulal). 

(2)  (1914)  1.  L.  li,  11  Cat.  1072  (1088)  {Emviror  v.  ^'irmvl  Kanta  Roy) 
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We  are  clearly  of  opiuion  that  Bahal  Siugh  has  not  been 
rightly  convicted  of  the  offence  of  murder  under  section  302 
read  with  section  34,  Indian  Penal  Code.  He  h-jwever  was  a 
member  of  the  invading  p^rty.  They  had  both  armed  them- 
selves, according  to  the  evidence,  with  deadly  weapons.  It 
must  have  been  known  to  Bahal  Singh  that  in  case  of  opposi- 
tion the  weapons  would  be  used  and  at  least  it  must  have  been 
known  to  him  that  in  all  probability  grievous  hurt  would  be 
caused.  He  mnst  therefore  be  taken  to  have  abetted  an  offence 
under  section  325  i^ead  with  section  109,  Indian  Penal  Code. 
Therefore  while  upholding  the  conviction  and  confirming  the 
sentence  of  death  in  the  case  of  Mula  Siugh,  we  set  aside  the 
conviction  and  sentence  passed  upon  Bahal  Singh  under  sec* 
tion  302/34  and  we  convict  bim  under  sections  325/109,  Indian 
Penal  Code,  and  sentence  him  to  seven  years'  rigorous  imprison- 
ment. 

Appeal  accepted  in  part. 


No.  25. 

Before  Hon,  Sir  Henry  Rattigan,  Kt.,  Ghief  Judge. 

LABHU  AND  BHAGTU— (Agcused)-='PETITIONERS, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  13G7  of  1918. 

Indian  Penai  Code,  sections  323  and  SHo —personal  action —death  of 
complainant— ichcthcr  charges  under  these  sections  abate. 

B.  and  L.  were  cbarged  in  tke  stiaie  trial  with  having  committed  offences 
under  sections  323  and  325  Indian  Penal  Codej  respectively,  the  complainant 
being  one  F.  D.  who  died  during  the  progress  of  the  trial.  Thoy  were 
convicted  of  the  offences  charged. 

Eeld,  that  the  conviction  of  B.  under  section  323,  Indian  Penal  Code, 
was  bad  inasmuch  as  the  right  to  carry  on  the  prosecution  abated  ou  the 
death  of  the  complainant. 

20  P.  R.  {(Jr.)  1017  (1),  followed. 

But  held,  as  regards  the  conviction  of  L.  under  section  325  that  inas- 
much  as  such  an  offence  was  not  compoundablo  unless  tho  Court  expressly 
granted  sanction,  the  charge  did  not  abate  upon  tho  complainant's  death  and 
that  the  conviction  was  accordingly  justified. 

Case  reported  hy  A.  U.  Braslier,  Esquire,  Sessions  Judge,  Amritiarf 
with  his  Uttor  No.  730  of  Vlth  December  1918. 

The   accused   on    conviction   by   Mahant    Raghbir   Singh 
exercising   the   powers  of   a  Magistrate  of  the  Ist  Class  in  the 

(l;  26  p.  R,  iCr.)  1917  iRama  Nand  v.  Crom). 
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Amritsar  District  were  sentenced,  by  order  dated  November 
28rd,  1918,  Labhu  under  section  Sib  of  the  Indian  Penal  Code, 
to  one  mouth's  rigorous  imprisonment,  and  Biiagta  under  sec- 
tion 323,  Indian  Penal  Code,  to  pay  a  fine  of  Rs.  50  or  in  default 
to  undergo  one  month's  rigorous  imprisonmaut. 

The  proceedings  are  forioarded  for  revision  on  the  foUoioing 
grounds:  — 

Though  the  death  of  the  cjmplaiuant  during  the  pendency 
of  the  proceedings  has  not  been  made  a  ground  of  revision  the 
file  shows  that  the  complainant  Fazl  Din  had  died  prior  to 
November  \Uh  1918,  and  from  the  statement  of  his  mother 
before  me  it  appears  that  he  died  at  the  enl  of  October.  It  ii 
clear  therefore  from  26  P.  Li,-  1917  (1)  that  the  right  to  carry 
on  the  pro33cution  under  seacion  3J  >,  Indian  Penal  Cjie,  did 
not  survive  to  the  legal  raprese.ibitive  of  Fazil  Din,  and  1 
think  that  a  prosecution  under  section  325  must  stand  on  thij 
same  footing,  the  only  reason  which  could  exist  for  making  a 
distinction  being  that  the  cjjiposition  of  an  offence  u-ider 
section  325,  Indian  Penal  Code,  requires  the  sanstion  of  the 
Court. 

I  accordingly  recommend  that  the  convictions  bd  set  aside, 
and  have  directed  that  the  accused  Labhu  be  released  on  bail 
pending  the  orders  of  the  Chief  Court. 


The  order  of  the  Chief  Court  was  delivered  by — 

2hth  Feb.  1919.  Sm  Henry  Rattigan,  C  J.— In  this  case  Bhagtu  was  charg- 

ed with  having  committed  an  offence  under  section  323,  Indian 
Penal  Code,  and  Labhu  was  charged  at  the  same  ttial  with 
having  committed  an  olfence  under  section  3-5,  Indian  Penal 
Code,  the  complainant  being  one  Fazl  Din  who  died  during 
the  progress  of  the  trial.  Labhu  was  convicted  and  sentenced 
to  one  month's  rigoroas  imprisonment  and  Dhagtu  was  also 
convicted  and  directed  to  pay  a  fine  of  Ri.  5J.  The  procoediugs 
have  been  forwarded  for  revision  by  the  Sessions  Judge,  Amrit- 
sar, on  the  ground  that  the  right  to  carry  on  the  prosecution 
abated  on  the  death  of  the  complainant  and  that  consequently 
the  accused  persons  should  not  have  been  convicted.  No  26 
P.  It,  l'Ji7  (Or.)  (I)  is  authority  for  holding  that  the  charge 
under  section  3J3,  Indian  Penal  Code,  was  in  respect  of  an 
offence  personal  to  the  complainant  and  that  upon  the  com- 
plainant's  death   proceedings    iu   respect   to  that  charge  must 

(X)  26  P.  B.  (fir,)  1917  {Bama  Hand  v.  Crown), 
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be  deemed  to  have  abated.  Acting  upon  this  authority,  so  far 
as  Bhagtu  is  concerned  I  accept  the  recommendation  of  the 
Sessions  Judge  and  set  aside  the  conviction  an  1  direct  the  6ne, 
if  levied,  to  be  refunded. 

It  appears  to  me,  however,  that  there  is  an  essential 
difference  in  this  respect  between  cases  falling  under  section  323 
and  section  32.5,  Indian  Penal  Code,  inasmuch  as  the  former 
are  compouadable  without  the  sanction  of  the  Court  whereas? 
an  offence  under  section  325,  Indian  Penal  Code,  cannot  be 
compounded  unless  the  Court  expressly  grants  sanction.  While 
therefore  the  former  cases  may  be  held  to  be  personal  to  the 
complainant,  the  latter  cannot  fall  within  the  same  category. 
I  therefore  uphold  the  conviction  of  Labhu  but  as  he  ha"* 
already  suffered  nineteen  days'  imprisonment,  I  reduce  his 
sentence  to  the  amount  of  imprisonment  ah'eady  undergone  by 
him. 

Revision  accepted 


No.  26. 

Before  Hon.  Mr.  Justice  Ghevis  and  Hon,  Mr.  Justice 

Broadway. 

THE  CROWN— APPELLANT, 

Vcrsx{,s 

NATBU  RAM  AND  OTHERS— RESPONDENTS. 

Criminal  Appeal  No-  116  of  1919. 

Indian  Com-panie^  Act,V  II  of  1913,  section  104— refwm  as  to  allot- 
ments of  shares —duty  of  Directors  and  Managers— ignorance  of  laio. 

Held,  that  it  is  the  duty  of  the  Directors  and  Managers  of  a  Coaopaay  to 
furnish  the  return  of  aliotmeuts  of  shares  require!  by  section  101  of  the 
Companies  Ac  1 1 9 1 3 . 

U  (1),  and  18  P,  R.  1916  (2),  referred  to. 

Held  also,  that  the  plea  of  ignorance  of  law  cannot  be  accepted  as  an 
excuse  for  not  carrying  out  the  provisions  of  the  section. 

IGl  P.  L.  R.  1914  (.•<),  referred  to. 
Appeal  from  the  order  of  Khan  Fais  Muhammad  Khan,  Magistrate, 
ist  Glass,  Qurdaspur,  dated  the  Ibth  January  1919. 

Herbert,  Olfg.  Government  Advocate,  for  Appellant. 
Gokal  Uband  Naiang,  for  Respondents, 

U)  14  P.  R.  (Cr.)  1916  [Tota  Ram  v.  Croxon). 

(2)  18  /'.  R.  {Cr.)  1910  {Tata  Ram  v.  Crown). 

.'3;  164  /',  L.  R.  1914  {Cliiiabil  Das  v.  Ohander  Dhan), 
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The  jadgment  of  the  Court  was  delivered  by — 

27/^  March  1919.  Bkoadway,  J. — Nathu  Ram  Varraa,  Managing  Director  of 

the  Batahi  Bank,  Limited ;  Munshi  Ram  Sharma,  manager 
and  Megh  Raj,  Pleader;  Halas  Rai,  merchant  and  Rai  Sahib 
Karam  Chand,  Directors  of  the  said  Bank  were  proceeded 
against  under  section  104  (3)  of  the  Indian  Companies  Act 
(VII  of  19  lo)  for  Having  failed  to  comply  with  the  provisions 
of  section  104  (1)  (a)  of  the  said  Act.  Rai  Sahib  Karam 
Chand  died  and  the  remaining  persons  were  acquitted  by  tlio 
trying  Magistrate  on  the  15th  January  1019. 

Against  this  order  of  acquittal  the  Local  Govern naent  has 
preferred  this  appeal  and  we  have  heard  the  learned  Govern- 
ment Advocate  in  support  while  Mr.  Gokal  Chand  Narang  has 
addressed  us  on  behalf  of  the  four  respondent.^. 

The  Bank  of  Batala,  Limited  was  registered  under  the 
Indian  Companies  Act  1882  on  the  7th  May  1913  as  a  Company 
having  a  share  capital  and  the  four  respondents  were  the 
officers  of  the  said  Bank. 

Its  first  Balance  Sheet  was  Issued  for  the  year  ending  on 
the  31st  December  1913  and  showed  that  o50  shares  had  been 
allotted. 

On  the  1st  April  1914  the  pre.9ent  Indian  Companies  Act, 
VII  of  1913,  came  into  force  and  by  section  104  (1)  («)  of 
this  Act  it  was  enacted  that  :  — 

Section  104  (1)  "  Whenever  a  Company  having  a  share 
"capital  makes  any  allotment  of  its  shares,  the  Company 
"  shall,  within  one  month  thereafter  ; 

(a)  "  file  with  the  Registrar  a  return  of  the  allotments, 
"  stating  the  number  and  nominal  amount  of  the  shares  com- 
'*  prised  in  the  allotment,  the  names,  addresses  and  descrip- 
"  tions  of  the  allottees,  and  the  amount  (if  any)  paid  or  due 
"  and  payable  on  each  share ; " 

A  Balance  Sheet  was  issued  by  the  Bank  for  the  half-year 
ending  on  the  30th  June  19!4  in  which  the  number  of  shares 
that  had  been  allotted  was  shown  as  565.  The  provisions  of 
the  section  104  (I)  (a)  of  Act  VII  of  1913  had  however  not 
been  complied  with. 

For  the  year  eroding  on  the  30tli  June  1915,  the  Bank 
issued  another  Balance  iSheet  in  which  the  number  of  shares 
allotted  was  given  as  568.  Here  again  section  104  (I)  (^j)  of 
Act  VII  of  1913  had  been  ignored. 

The  Registrar  however  took  do  aotiou  in  the  matter, 
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Subsequently    Balance   sheets   were    issnei   for   the  year 
ending  on  the   30th  Jnne  1916  and  on  the  30th  Jane  1917,  the 
number  of  shares  allotted  being  enterel  in  e'oh  cas  •  as  5 '8. 

In  the  Balance  sheet    that  was  issued  for  the  year  ending 
on  the  30th  June  1918  however  the  number  of  shares  allotted 
was   shown  as  7;^5;  an  increase  of  177  shares  within  the  year 
tinder  referetice. 

These  1 77  shares  were  allotted  as  under  : — 
On  the  30th  October  1^17  ...  ...  17 

On  the  13th  January  1918  ...  ...         152 

On  the  19th  February  1918  ...  ...  8 

Total  ...         1-7 

but  the  returns  of  these  aUotmenta  were  not  filed  with  the 
Registrar  till  the  2otli  October  1918  when  they  had  been 
requisitioned  by  that  officer.  There  had  thus  bee-i  a  default 
in  complying  with  the  requirements  of  section  lOi  (s)  (a)  of 
Act  VII  of  1913. 

The  case  for  the  Crown  was,  and  is,  that  by  reason  of 
their  default  the  respondents  had  rendered  themselves  liable 
to  the  penalties  imposed  by  section  104  (3)  of  Act  VII  of  1913 
which  runs  as  follows  :— 

"  (3)  If  default  is  made  in  complying  with  the  require- 
"ments  of  this  section,  every  ofiBcer  of  the  company  who  is 
''  knowingly  a  party  to  the  default  shall  be  liable  to  a  fine  not 
"exceeding  five  hundred  rupees  for  every  day  during  which 
"the  default  continues  " 

The  respondents  while  admitting  that  the  provisions  of 
section  104  (1)  (a)  of  Act  VII  of  1913  had  not  been  complied 
with  pleaded  (1)  that  the  Directors  were  not  responsible  for 
the  default  inasmuch  as  it  was  not  their  duty  but  the  duty  of 
the  manager  to  fnrnish  the  said  returns  and  (2)  that  in  any 
event  the  default  was  not  an  intentional  one  and  was  due  only 
to  their  ignorance  of  the  provisions  of  the  new  Act,  the  former 
Act  of  1882  not  having  any  corresponding  provision  in  it. 

The  trying  Magistrate  held,  rightly,  that  the  "  default  and 
negligence "  were  "  quite  patent,"  but  acquitted  the  respon- 
dents holding  that  the  use  of  the  word  "  knowingly  "  in  sec- 
tion 1C4  (3)  of  the  Act  excused  not  only  ignorance  on  matters 
of  fact  but  ignorance  of  law  as  well. 

Mr.  Herbert  for  the  Crown  contended  that  this  view  was 
incorrect  and  that  ignorance  of  law  could  not  be  pleaded  by 
the  respondents  as  an  excuse.  He  argued  that  esthe  respon- 
dents must  be  presumed  to  know  the  law  they  must  be  held 
to  have  knowingly  taken  part  in  the  omission  to  comply  with 
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it.     He  further  contended  that  the  Directors  and  Managers  of 
the  Bank  were  bound  to  see   that   the   provisions   of   the  law 
were  complied  with  and  w^re   bound  therefore  to  sea  that  the 
necessary  returns  were   submitted.     In    support  of   this  latter 
contention  he  referred  to  14  (I)  and  IS  P.  /?  1916  (2).     There 
can  be  no  doubt  that  it  is  the  duty   of  the    Directors   and   the 
Managers  of  a  Company  to  furnish  the  returns  that  are  neces- 
sary under  section  104  (1)  (a)  of   the  present    Act.     Tha  first 
contention  therefore  of  the  respondents  is    untenable  aid  they 
must  be   held  liable   unless    they   are  able  to  show    that   they 
are  excused  by  their  ignorance  of  the   law.     Seeing    that  the 
Act  had  been  in  force   since   the    Ist  April   1914   and  further 
having   regard  to  the   fact   that  one   of   the   respondents  is  a 
pleader  it  is   obvious   that  the  plea   of   ignorance   of  the  law 
cannot  be  accepted.     The  respondents  must  be    held   to    have 
known  tbat  on  the  allotment  of  the  shares   in  question  the  law 
required  a  return   of  the   allotment   to  be   forwarded   to   the 
Registrar.     Doubtless  if  they  or  any  one  of  them  could  show 
as  a  matter  of  fact  that  they  or  he  were  or  was  not  aware  of 
the  default  and   could   show  circumstances  to  justify  the  con- 
clusion that  as  a  matter  of   fact  they  or  he  believed  that  the 
returns   required   had   been   sent,   the   penalty   could    not    be 
exacted.     In  the  present  case   the   only  real   plea  is   that  they 
were  unaware  of  the  provisions  of  th?  law  on  this  subject,  and 
this  excuse  cannot  be  accepted   (161  P.  L.  li.  1914)  (S).     In 
these   circumstances    it    must    be   held   that    the   respondents 
were   knowingly   parties   to   the   default   and   have   therefore 
rendered  themselves  liable  to   the   penalties  provided  by    sec- 
tion   104  (.'^)  of  Act  VII  of  1913.     At  the   same  time  it  is  not 
necessary  to  exact  the  full  or  any  heavy   penalty.     The  default 
was  not  an  intentional   one  but   due    to   negligence   alone  and 
had  the  respondents   thought  fit  to   move   the   proper   Court 
under   the   proviso    to   sub-clause  "^  of  section  lOi   they  might 
have  had  the  time  extended. 

We,  therefore,  think  that  a  fine  of  Rs.  2.5  in  all  payable 
by  each  of  the  respondents  will  meet  the  case  and  accepting 
this  appoal  we  convict  the  respondents  under  section  lOI-  (3) 
of  Act  VII  of  191.3  and  sentence  each  of  thorn  to  pay  a  fine  of 
Rs.  25. 

Appeal  acceptetL 


(1)  It  P.  R.  (Cr,)  ini6  'Tnta  Rnm  V.  Croicn). 

(2)  1ft  P.  R.  {Cr.)  1916  (Tntn  Rnm  v.  Cro'cn\ 

3)  16-1  P.  L.  R.  1914  {Clihabil  Das  v.  Chander  Bkan). 
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No.  27. 

Before  Hon.  Mr.  Justice  Wilberforce, 

THE  CROWN, 

•  Ve7*su3 

ASGHAR  A  LI— ACCUSED. 

Criminal  Revision  No.  1161  of  1918. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  iZ^— Chief  Court 
cannot  enhance  a  sentence  which  is  not  a  legal  sentence,  e.g.,  a  sentence  for 
imprisonment  for  a  period  already  undergone. 

Held,  that  the  power  of  enhancement  of  sentence  under  section  i39  of 
the  Code  of  Criminal  Procedure  can  only  be  exercised  where  the  sentence 
passed  is  a  legal  one. 

Held  also,  that  a  sentence  to  imprisonment  for  the  period  already  passed 
by  accused  in  the  lock-up  is  not  a  legal  sentence, 
9  P.  W.  R.  1907  (I),  referred  to. 

Gase  reported  by  W.  S.  HaiiuUon,  Esquire,  District  Magistrate, 
Karnal,  with  his  No.  1332/ (?.  of  Zrd  October  1918. 

The  accused,  on  conviction  by  Manghi  Mahammad  Yasaf, 
exercising  the  powers  of  a  Magistrate  of  the  I  Class  in  the 
Karnal  District,  was  sentenced,  by  order,  dated  11th  September 
1918,  under  section  411  of  the  Indian  Penal  Code,  to  a  period 
which  has  already  passed  in  the  lock-up. 

The  facts  ctf  this  case  are  as  followi :  — 

Lieutenants  C.  Reynolds  and  N.  Walker,  while  travelling 
from  Simla  to  Delhi  by  train,  were  robbed  of  their  articles. 
The  former  was  robbed  on  the  night  between  39-20th  July 
and  the  latter  on  the  night  between  l8t-2nd  August  19 18. 
The  accused  was  travelling  without  tickets  in  the  same  trains 
as  the  complainants.  Last  time  when  arrested  he  was  searched 
and  fonnd  in  possession,  besides  the  articles  of  stolen  property, 
of  two  First  Class  tickets  from  Simla  to  Delhi  which  apparently 
belonged  to  the  complainants.  He  was  charged  under  sec- 
tion 411,  Indian  Penal  Code,  and  sentenced  to  imprisonment 
for  the  period  already  passed  by  him  in  the  lock-up. 

The  proceedings  are  f.irwarded  for  revision  on  the  following 
grounds  :~^ 

The  sentence  is  perfectly'absurd.  So  is  the  conviction  under 
section  41  instead  of  section  879.  The  thief  is  proved  to  have 
been  on  the  trains  on  both  nights  on  which  the  thefts  were  com- 
mitted, he  is  also  found  in  possession  of  the  two  Ist  Class 
tickets   stolen   besides   other   property.     How    could   he  have 

(1)  9  P.  W.  R.  1907  {Bhagel  Singh  v.  Crown). 
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obtained  the  Ist  Class  tickets  trnlees  he  himself  had  stolen 
them  P  They  are  worth  nothing  and  no  one  would  "receive  " 
them.  I  think  the  accused  should  have  been  sentenced  to  one 
year's  impriaonment  at  least-  There  are  two  separate  thefts 
which  show  the  man  is  a  habitual  train  thief.  Tho  case  must 
go  up  for  enhancement  of  punishment. 

The  order  of  the  Chief  Court  was  delivered  by— 

7th  Jan.  1919.  "Wilberforce,  J. — In  this  case  the  accused  has  been  sentenc- 

ed in  two  cases  by  a  Magistrate  to  imprisonment  for  the  period 
which  he  had  already  passed  in  the  lock  up.  The  District 
Magistrate  has  referred  the  case  to  this  Court  with  a  recom- 
mendation for  enhancement  of  the  sentences,  I  regret,  however, 
that  I  am  unable  to  take  action  as  no  legal  sentence  has  been 
passed  and  the  provision  of  section  439,  Criminal  Procedure 
Code,  only  I'efera  to  such  sentences.  9  P.  W.  R.  19D7  (I)  is  an 
authority  that  a  sentence  for  a  period  already  undergone  is  not 
a  legal  pentence.  I  am  therefore  compelled  to  remand  the  case 
to  the  Magistrate  with  directions  that  he  shall  pass  pentences 
in  accordance  with  law  upon  the  accused. 

Case  remanded. 


No.  28. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

HOSHNAK  RAM-GANGA  RAM— PETITIONERS, 

Versiis 

THE  CROWN-RESPONDENT. 

Criminal  Revision  No.  1320jof  1918. 

Indian  Petroleum  Act,  VIII  of  18Q9,  sections  2  and  \l— offence  of 
■'transporting"  and  "keeping"  excess  quantity  of  petroleum— explained. 

The  petitioners,  who  carried  on  business  at  Toba  Tek  Singh,  entered 
info  a  contract  with  the  Lyallpur  agents  of  the  Asiatic  Petroleum  Company 
at  Karachi  for  the  purchase  of  a  certain  quantity  of  petroleum,  and  in 
pursuance  of  that  confract  the  agents  wrote  to  tho  Company  at  Karachi  to 
despatch  tho  poods.  The  latter  consequently  despntched  petroleum  and  sent 
the  Railway  roceipt  to  their  agents.  In  the  receipt  the  agents  were  des- 
cribed as  tho  consignees.  The  petitioners  on  hearing  from  tho  agents  went 
to  them,  paid  tho  money  and  got  the  Railway  receipts  endorsed  in  their 
favour.  They  then  went  to  the  Railway  station  and  took  delivery  of  the 
ROO  gallons  of  petroleum. 

Ildd,  that  on  these  facts  the  petitioners  were  not  guilty  of  the  offence 
of  "transporting"  petroleum  within  the  meaning  of  section  11  of  the 
Petroleum  Act. 

(1)  9  P.  W.  R.  1907  {Bhagel  Singh  v.  Crown). 
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7.  L.  R.  13  Mad.  191  (l;,  distiuguislied. 

But  held  also,  that  as  petitionerd  took  delivery  of  the  800  gallons  of 
petroleum  and  kept  it  for  some  time  they  -were  guilty  of  the  offence  of 
"keeping"  an  excess  quantity  of  petroleum  within  the  meauing  of  the 
section. 

39  Indian  Cases  995  (2),  distinguished. 

Revision  frovi  the  order  of  Khan  Bahadur  Khan  Abdul  Ghafur 
Khan,  Khan  of  Zaida,  Seasions  JaJye,  L>/allpur,  dated  the 
9th  October  1918. 

Bam  CLand,  for  Petitioners. 

Mnl  Chand,  Public  Prosecutor,  for  Respoudent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Sbadi  Lal,  J. — The  petitioners,  who  constitute  the  firm  of  ^1*'^  •^'^"'  1919. 
Hoshuak  Ram-Ganga  Ram  doing  business  at  Toba  Tek  Singh 
in  the  district  of  Lyallpur,  have  been  convicted  of  having 
transported  and  possessed  petroleum  in  contravention  of  sec- 
tion 1 1  of  the  Indian  Petioleum  Act,  VIII  of  1899.  Now, 
so  far  as  the  offence  of  transporting  is  concerned,  I  am  of 
opinion  that  the  conclusion  of  the  lower  Courts  cannot  be 
upheld. 

The  material  facts  at  e  briefly  as  follows ; — The  Asiatic 
Petroleum  Company  of  Karachi,  which  consigned  the  petroleum, 
have  got  their  agents  ^lul  Chand-Khan  Chand  at  Lyallpur. 
It  appears  that  the  petitioners  enteied  into  a  contract  with 
the  agents  at  Lyallpur  for  the  purchase  of  a  certain  quantity 
of  petroleum,  and  that  in  pursuance  of  that  contract  the  agents 
wrote  to  the  Asiatic  Petroleum  Company  at  Karachi  to  des- 
patch the  goods.  The  latter  consequently  despatched  petro* 
leum  and  sent  the  Railway  receipts  to  Mul  Chand-Khan 
Cband.  It  is  to  be  observed  that  in  the  Railway  receipts  the 
Asiatic  Petroleum  Company  are  described  as  the  consignors 
and  Mul  Chand-Khan  Chand  as  the  consignees.  So  far  as 
these  receipts  are  concerned,  the  pelitioners'  names  did  not 
originally  appear. 

Upon  instructions  received  from  Mai  Chand-Khan  Chand 
the  petitioners  went  to  them,  paid  the  money  and  got  the 
Railway  receipts  endorsed  in  their  favour.  They  then  went 
to  the  Railway  station  and  took  delivery  of  the  goods.  Upon 
these  facts  I  am  not  prepared  to  hold  that  the  petitioners  can 
be  deemed  to  have  transported  petroleum  from  Karachi  to 
Toba  Tek  Singh.  The  word  "transport,"  as  defined  in  sec- 
tion  2  of  the  Act,  means  to  remove  from   one   place  to  another, 


(l>  (1889;  I.  L.  R.  13  Uad.  191  (Qu,-icn-Emprez8  v.  Ramanujam), 
(2>  (191 7 >  39  Indian  Cases  995  (In  re  Siraminatha  Iyer). 
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and  I  fail  to  nnderstaud  how  it  can  be  said  that  the  petitioners 
removed  petroleum  from  Karachi  to  its  destination. 

It  is  perfectly  clear  that  they  oiigically  entered  into  a 
contract  to  purchase  the  yoods,  and  that  the  property  therein 
did  not  pass  until  the  payment  by  them  "f  the  pi  ice  to  Mul 
Chand-Khan  Chand  and  the  endorsement  of  the  receipts  by 
the  latter  in  their  favour.  The  pttroleum  was  up  to  that  date 
the  property  of  the  Asiatic  Petroleum  Company,  and  the  posses- 
sion was  also  with  them.  If  they  had  I'efused  to  deliver  the 
goods  to  the  petitioners,  the  latter  could  only  claim  damages 
for  the  breach  of  an  agreement  to  sell ;  but  they  could  not  say 
before  the  aforesaid  date  that  the  dominium  had  passed  to  them, 
or  that  the  goods  were  iu  their  possession.  Suppose,  the  agents, 
instead  of  endorsing  the  Railway  receipts,  Lad  gone  to  the 
Railway  station  at  Toba  Tek  Singh  and  taken  delivery  of  the 
petroleum  from  the  Railway  administration,  and  then  handed 
it  over  to  the  petitioners.  In  that  case,  I  du  not  think  that  it 
could  be  seriously  contended  that  the  petitioners  had  ti-ans- 
ported  the  petroleum.  And  I  do  not  consider  that  the  fact  that 
the  agents  endorsed  the  receipts  to  the  convicts  and  authorised 
them  to  receive  the  goods  makes  any  real  difference  iu  the 
matter. 

Mr.  Mul  Chand  for  the  Crown  invites  my  attention  to  a 
judgment  of  the  Madras  High  Court  in  I  L.  R.  XIII  Mad. 
191  (I),  which  deals  with  the  offence  of  ti-ansportiug  opium 
in  contravention  of  the  provisions  of  the  Opium  Act,  I  of  1S7-?. 
In  that  case  the  accused  had  sent  a  servant  to  buy  opium 
from  a  licensed  dealer  at  a  certain  place  and  to  bring  it  to 
Madras,  and  the  Court  rightly  held  that  the  act  of  the  servant 
■was  the  act  of  the  master  and  consequently  convicted  the 
latter  of  the  offence  of  transporting.  1  do  not  think  that  that 
judgment  has  any  application  to  the  facts  of  the  present  case. 
Neither  the  Asiatic  Petroleum  Company  nor  their  agents, 
Mul  Chand*Khan  Cband,  can  be  viewed  as  the  agents  of  the 
petitioners.  It  ceema  to  me  that  the  petitioners  were  one 
party  to  the  contract,  and  the  Asiatic  I'ctroleum  Company 
through  their  agents  were  the  other  party  to  the  contract.  1 
am  unable  to  hold  that  either  the  promisor  or  the  promisee 
can  iu  this  case  be  regarded  as  the  agent  of  tho  other. 

On  tho  question  of  possession  tho  luattur  seeaiti  to  bo 
dimple  enougli.  It  is  beyond  dispute  that  tho  petitioners 
received  delivery  of  8i0  gallons  of  kerosine  oil  on  the  9th  May 

t^l)  -Ib^fyj  /.  L.  li,  13  Had.  101  [Quccrt'Eruyrci-^  "  Ramanujam<. 
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1918,  which  was  in    excess   of   the  quantity    allowed   by   law. 
The  evidence  adduced   by   them  that   they   sold  600  gallons  to 
one  Ram  Chand  at  the  Railway   station  on  that   day   has   been 
disbelieved  by  the  lower   Couits,   and  there  is  nothing  to  shew 
that  they   did    not  continue   fox^   a   reasonable   time    to   be   in 
possession  of  the  entire   quantity   of   the    kerosine  oil  of  which 
they  undoubtedly  took  delivery  on   the   aforesaid    date.     They 
accordingly  kept  petroleum  in  excess   of   the  quantity   allowed 
by  law,  and   have   been    rightly   convicted    of  having  been    in 
possession  of  the   entire   quantity    covered   by   the   third   con- 
signment.    ^Ir.  Ram  Chand   for   the  petitioners  places  his  reli- 
ance upon  a  judgment  in  XXXIX  Indian  Cases,  page   99o    (1), 
but  that  case    is    distinguishable    on   the   simple   ground   that 
there  the  person  concerned  immediately   after   taking  delivery 
from  the  Railway   Company   distributed    the   petroleum  at  the 
railway  premises  to  certain  persons  for  whom  it  was  intended. 
The    Cout  t   accordingly   held  that   he  did  not  keep  within  the 
meaning  of  section    15   (a)    of   the    Petroleum    Act  more  than 
500    gallons   of   petroleum   for    a  reasonable   time.     Here   aa 
stated  above,  the  petitioners  have  failed   to   establish  that  they 
distributed    any   petroleum    out    of    SOO    gallons    which    they 
received  on  the  9th  May  1918. 

Accordingly  1  accept  the  application  for  revision  so  far  aa 
to  set  aside  the  convictions  and  sentences  in  respect  of  the 
transporting  of  petroleum.  The  convictions  and  sentences  in 
regard  to  the  possession  of  petroleum  are  maintained.  The 
fines  levied  in  consequence  of  the  convictions  which  are  hereby 
set  aside  must  be  refunded  to  the  petitioners. 

Hevision  accepted  in  fart. 

No.  29. 

Before  Mr,  Justice  Abdul  Raoof. 

SURAJ  BHAN  AND  BAIJ  NATH— (Accpseu)— 

PETITIONP]RS, 

Versus 
THE  CROWN-RESPONDENT. 
Criminal  Revision  No.  1307  of  1918. 
Criminal  Procedure  Code,  Act  V  of  1898,  scclion  Zii— whether  applicable 
a  an  appeal— application  for  adjournment— costs. 

The  accused  appcUints'  counsel  in  the  Sessions  Court  applied  to  the 
Court  to  send  for  certain  papers  which  were  necessary  for  the  support  of  the 
appeal  and  prayed  that  the  hearing  might  be  adjourned  for  that  purpose, 
'I'he  Court  g  -anted  the  adjournment  on  condition  that  Rs.  100  was  paid  into 
Court  which  was  done. 


(1)  (1917)  39  IndianXasea  995  {In  re  Swaminatha  Iyer). 
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Held  that  section  344  of  the  Code  of  Criminal  Procedure  is  not  appli- 
cable to  an  appeal  and  that  the  order  requiring  appellants'  Agent  to  pay 
Rs.  100  was  consequently  ultra  vires. 

I.  L.  R.  28  .1//.  207  208)  (n  referred  to 

9  Cal.  W.N.  18  (2),  and    1002;  22  .4//.  W.  A7. 50  P,    distinguished. 
Revision  from  the  order  of  Lala  Bhagat  Jim ,  Sessions  Judgp, 
Karnnl,  dated  the  2\st  August  I  PIS- 
'^  Ganpat  Rai,  for  Petitioners. 

Nemo,  for  Respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 
lif^  ^^n'Z  1919.  Abdul  Raoop,  J.— Suraj  Bhan  petitioner  was   convicted    on 

the  24th  Jane  1918  under  sections  471/114  and  420/114  by 
H.  Harconrt,  Esquire,  District  I^lagistrate,  Rohtak.  Against 
this  conviction  he  filed  an  appeal  to  the  Court  of  the  Sessions 
Judge  at  Karnal.  On  the  1  2th  July  19  8  the  learned  Sessions 
Judge  adjourned  the  hearing  of  the  appeal  to  tlie  2nd  August 
1918  as  the  counsel  for  the  Crown  could  not  appea--.  On  the 
2nd  August  the  hearing  was  again  adjourned  to  the  21st 
August  1918  on  the  same  ground.  Ou  the  21st  August  the 
Advocate  for  the  accused  applied  to  the  Court  to  send  for 
certain  papers  which  were  necessary  for  the  support  of  the 
appeal  and  prayed  that  the  hearing  of  the  appeal  might  be 
adjourned  for  that  purpose.  The  learned  Judge  made  an  order 
in  the  following  words  .— "  The  Advocate  for  the  accused 
••  wishes  to  have  some  papers  sent  for.  If  the  agent  for  the 
"  accused  pays  Rs.  100  to-day,  the  case  should  be  postponed. 
"  Jn  default  of  payment  I  will  hear  the  case.  The  case  should 
'*  come  off  on  the  ISth  October  19! 8."  On  the  same  day  the 
learned  Sessions  Judge  added  a  P.  S.  to  his  order  to  this  effect. 
"  The  Advocate  for  the  accu.sed  has  paid  in  Ra.  100.  The  case 
"  to  be  postponed  and  to  come  off  on  the  18th  October  !018. 
•'  The  money  to  be  credited  under  the  head  '  Law  and  Justice.' 
"  The  parties  to  be  inforaed  of  the  date  of  hearing." 

The  present  application  has  beeu  made  for  the  revision  of 
this  order  and  it  is  argued  in  the  first  instance  that  flie  learned 
Sessions  Judge  had  no  power  to  make  such  an  order  and  in  the 
second  place  it  is  argued  that  under  the  circumstances  of  this 
particular  case  such  an  order  ought  not  to  have  been  made. 
The  only  seotion  of  the  Code  of  Criminal  Procedure  under 
which  such  an  order  could  have  been  made  is  seotion  344  which 
enables  the  Court  to  postpone  the  commencement  of  or  adjourn 

Caknlfa)  ^        I'ro^ad  Poddar  v.     The  Corporation  of 

(3)  (1902>  22  4//.  V.  M  59  {King-Emveror  v.  Chhaheraj  Singh). 
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any  enquiry  or  trial.  The  appeal  before  the  learned  Sessions 
Judge  cannot  strictly  be  said  to  be  an  enquiry  or  trial.  It  is 
therefore  contended  that  section  344  did  not  empower  the 
learned  Sessions  Judge  to  make  the  order  under  revision.  In 
the  case  Sew  Prasad  Poddar  v.  The  Oorpo ratio u  of  Calcutta  {IX 
Calcutta  Weeklij  Xotes,\^age  18)  (1),  it  was  held  that  a  Court  had 
power  to  call  upon  a  party  to  pay  costs  of  the  day  under  section 
344,  but  that  was  a  case  which  did  not  relate  to  an  appeal.  In 
M'lthura  Prasad  v.  Ba^mtLal,  I.  L.  B.  XXVITT  All  207  (2),  a 
similar  view  was  taken  by  the  learned  Chief  Justice  of  the 
Allahabad  High  Coart.  In  his  opinion  the  Court  had  power  to 
allot  costs.  At  page  208  however  referring  to  the  case  of 
King-Emperor  v.  Ghhaberaj  Singh  (Allahabad  Weekly  Notes  1902, 
page  59)  (3),  the  learned  Chief  Justice  observed  : — "  In  that 
"  case  Mr.  Justice  Blair  set  aside  an  order  awarding  costs  of 
"  an  adjournment  against  the  Government.  The  attention  of 
"  the  learned  Judge  does  not  appear  to  have  been  called  to  the 
"terms  of  section  344  of  the  Code  of  Criminal  Procedure,  and 
"  furthermore  tbe  case  does  not  seem  to  have  been  argned  and 
"  the  award  of  costs  was  against  the  Government.  It  also 
"  Appears  that  the  adjournment  was  not  the  adjournment  of 
**  the  trial  in  the  strict  sense  of  the  word,  but  of  an  appeal." 

Evidently  the  learned  Chief  Justice  was  of  opinion  that 
section  344  was  not  applicable  to  an  appeal.  In  my  opinion  the 
plea  taken  on  behalf  of  the  petitioner  in  this  case  must  prevail. 

I,  therefore,  f-et  aside  the  order  of  the  learned  Sessions 
Judge  and  direct  that  the  amount  paid  by  the  petitioner  should 
Yff,,  refunded  to  him. 

Revision  accepted. 


No.  30. 

-  Before  Mr.  Justice  Shadi  Lai  and  Mr.   .IvMice 
Martineau. 
AKBAR  AND  OTHERS— APPELLANT, 
Versus 
THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.    43  of  1919. 

Criminal  Procedure  Code,  Act  V  of  1898,  section  337  (4)  and  393— 
whether  District  Magistrate  who  authorised  the  tender  of  pardon  to  an 
approver  can  try  the  case  -also  whether  sentence  of  whipping  in  addition  to 
7  years'  rigorous  imprisonment  is  legal. 

(1)  (1904)  9  Cal.  W.  N.  18  {Sew  Prasad  Poddar  v.    The  Corporation  of 

Calaitta). 

(2)  (1905)  /.  L.  R.  28  All.  207  (208)  (Mathura  Prasad  v.  Basant  Lal^. 

(3)  (1902)  22  All.  W.  N.  59  {King-Emperor  v.  Chhaberaj  Singh). 
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Held,  that  section  337  ^4)  of  the  Code  of  Criminal  Procedure  only 
disqualifies  the  Magistrate  tendering  the  pardon  from  trying  the  case  and 
not  the  District  Magistrate  who  sanctioned  the  tender. 

Held  also,  that  as  section  393  (6)  declares  that  persons  sentenced  to 
imprisonment  for  more  than  iive  years  shall  not  be  punishable  with 
•whipping  a  sentence  of  whipping  in  addition  to  7  years'  rigorous  imprison- 
ment is  illegal,  as  a  sentence  cannot  be  passed  of  which  the  execution  is 
prohibited  by  law. 

I.  L.  R.  1  Mad.  56  (1\  referred  to. 

Appeal  from  the  order  of  J,  Wilson- Johnston,  Esquire,  C.  B.  E., 
District    Magistrate,  Fmvalpindi,  dated  the  2nd  Januari/   1919. 

Kam  Lai  and  Badr-ud-Din  Kureslii,  for  Appellants. 

Dalrymple,  Assistant  Legal  Remembrancer,  for  Respon- 
dent- 

The  judgment  of  the  Court  was  delivered  by — 
Martineau,  J. —  *  *  *  ♦ 

3rd  May  191  ^.  j^   j,^   contended    that  as   the   approver   was    tendered    a 

pardon  with  the  sanction  of  the  District  Magistrate  the  latter 
was  precluded  from  trying  the  case.  This  contention  is  not 
correct,  as  it  is  only  the  Magistrate  tendering  the  pardon  who 
is  debarred,  under  section  337  (4)  of  the  Criminal  Procedure 
Code,  from  trying  the  case. 

"With  regard  to  the  sentences  the  question  arises  whether 
the  appellants  could  legally  l)e  sentenced  to  \vhipj>ing  in  addi- 
tion to  seven  years'  imprisonment.  Section  393  of  the  Crimi- 
nal Procedure  Code  runs  as  follows  : — 

"  No  sentence  of  whipping  shall  Ix;  executed  by  instal- 
"  ments  :  and  none  of  the  following  persons  shall  be  punishable 
"  with  whipping  (namely)  • — 

"  (a)  females  ; 

"  (b)  males  .sentenced  to  death,  or  to  transportation,  oi- 
'*  to  penal  servitude,  or  to  imprisonment  foi-  ni<^re  than  five 
"  years  ; 

"  (c)  males  whom  the  Coui-t  considers  to  be  more  than 
"  forty-five  years  of  age." 

Mr.  Ram  Lai  on  behalf  of  the  ai)i)ellants  contends  that 
under  clause  (b)  of  that  section  a  sentence  of  whii)ping  cannot 
l>e  combined  with  a  sentence  of  imprisonment  for  more  than 
five  years,   whilst  Mr.   Dalrymple  on  the  other  side  argues  that 


(1)  a876)  /.  L.  R.  I  iJ/ad,  56  {F.  B.)  High  Court  Proceedings), 
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the  word  "  sentenced  "  has  no  reference  to  the  sentence  passed 
in  combination  with  the  sentence  of  whipping,  but  means 
"ah'eady  sentenced." 

The  only  authoritj-  to  which  we  have  been  referred  in 
this  connection  is  /.  L.  R.  1  Mad.  56  (l)  which  relates  to  the 
construction  of  section  7  of  the  old  "Whipping  Act,  VI  of 
1864,  That  section  ran  as  follows  : — "  No  female  shall  be 
"  punished  with  whipping,  nor  shall  any  person  who  may  bo 
"  sentenced  to  death,  or  to  transportation,  or  to  penal  servitude 
or  to  imprisonment  for  more  than  five  years,  be  punished 
"  Avith  whipping."  It  was  held  that  those  words  did  not  touch  the 
legality  of  the  sentence,  but  the  legality  of  the  punishment, 
and  that  the  meaning  Avas  simply  that  the  status  of  woman 
and  that  of  persons  under  a  particular  sentence  rendered  it 
illegal  to  inflict  the  punishment  of  whipping. 

We  are  inclined  to  take  a  similar  view  iu  construing 
section  393  of  the  Criminal  Procedure  Code.  The  first  nine 
words  of  the  section  clearly  relate  only  to  the  execution  of 
the  sentence  of  whipping,  and  the  whole  chapter  in  which  the 
section  occurs  is  one  dealing  with  the  execution  of  sentences. 
The  one  exception  is  to  be  found  in  section  391  (3),  which 
provides  that  no  accused  person  shall  be  sentenced  to  whip- 
ping in  addition  to  imprisonment  when  the  term  of  imprison- 
ment to  which  he  is  sentenced  is  less  than  three  months.  The 
distinction  between  the  words  "  shall  be  sentenced  "  in  section 
391  (3)  and  "  shall  be  punishable "  in  section  393  is  note- 
worthy. 

We  think,  therefore,  although  the  point  is  not  free  from 
doubt,  that  the  provision  contained  in  section  393  clause  (6) 
that  the  persons  mentioned  therein  shall  not  be  punishable 
with  whipping  refers  to  the  execution,  and  not  to  the  passing, 
of  the  sentence  of  whipping.  The  section  makes  it  illegal  to 
execute  the  sentence  of  whipping  on  persons  who  have  been 
sentenced  to  imprisonment  for  more  than  five  years,  and  con- 
sequently the  sentences  of  whipping  passed  in  this  case  cannot 
Ijo  carried  out.  It  follows  that  the  sentences  themselves  are 
illegal,  as  a  sentence  cannot  be  passed  of  ■which  the  execution 
is  prohibited  by  la-\\-. 

The  result  io    that   >vhile   maiutaiuiug    the  convictions  for 

ofiances  under   cections   376  and  376-109,  Indian  Penal  Code, 

and  the  eentences  «f  imprisonment  and   solitary  confinement 

passed  for  those  offences,  we  set  aside  the  sentences  of  whip- 

U)  0^76^  I.  L.  B,  1  Uad.  56  (f .  B)  iEihg  Court  Proceedinys).  '~~ 
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ping.  We  also  maintain  the  sentences  passed  for  oflfeuces 
under  sections  376 — 511  and  sections  376-511-109,  Indian 
Penal  Code,  but  alter  the  conviction  in  the  case  of  each  api^el- 
laut   to  one  under  sections  376-115,  Indian  Penal  Code. 

Appeal  accepted  in  part. 

No.  31. 

Before  Sir  Henry  Rattigan,  Chief  Justice,  and 
Mr.  Justice  Dundas. 

AMAR  SINGU  AND  NATHA  SINGH— (Oo.svicts)— 
APPELLANTS, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  407  of  1918. 

Explosive  Substances  Act,  VI  of  1908,  section  7— consent  to  prosecution— 
whether  Court  can  coniict  under  a  sectvM  of  the  Act  other  than  that  set  out 
in  the  order  of  consent— Criminal  Procedure  Code,  Act  V  of  1898,  section 
230. 

lleld,  that  the  cuusouL  uuder  sectiou  7  of  the  Explosive  Subbtauces 
Act  should  state  briefly  the  facts  which  constitute  the  olloncos  and  authorise 
the  trial  of  the  accused  persou  upou  thoac  facts  as  constituting,  in  the 
opiniou  of  the  couseDtiug  authority,  an  olieuce  under  one  or  other  sections 
of  the  Act.  It  is  for  the  Court  to  decide  liually  whether  upon  the  facts 
stated  in  the  order  of  consent  a  particular  offence  has  been  commitlcd  and 
the  mere  fact  that  the  consenting  authority  is  of  opinion,  that  the  facta 
constitute  an  offence  under  one  section  of  the  Act,  is  in  itself  no  bar  to  a 
conviction  of  the  accused  person  upon  tho  same  facts  of  another  ofience 
under  another  section  vide  section  230  of  the  Code  of  Criminal  Procedure. 

11  P.  It.  iCr.)  1911  (1),  and  I.  L.  R.  30  Cat.  905  (2),  referred  to. 
Appeal  from  the  order  of  b\    IF.   Kennaway,  Esquire, 
Scsdiond  Judge,  Hoshiarpur,  dated  tho  2lind  May  1918. 
Fakir  CLand,  for  Appellant. 
Mul  Chaud,  Public  Prosecutor,  for  Respondent, 
Tho  judgment  of  the  Court  was  delivered  by — 

Sir  Hemiy  Uattigan,  C.  J.—  *  *  * 

****** 

We  did  nut  consider  it  uecesfaary  to  call  upou  counsel  for 
tho  Cru^^  u  to  reply  upon  tho  merits  of  tho  appeal  before  ub, 
but  Mr.  Mool  Chaud  requested  permission  tu  make  a  few 
remarks  with  reference  to  the  criticiems  of  the  learned  Sessions 

il)  11  P.  li.  iCr.)  1911  iGirdkari  Lai  v.  Crown). 

;2'  <1903;  /.  L.  li.  30  Ca;.  905  (Prcfulli  Chandra  v.  Emperor). 
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Judge  regarding  the  form  of  sauctiou  granted  by  the  Local 
Government  under  section  7  of  the  Act.  The  learned  Public 
Prosecutor  contends  that  these  criticisms  were  unjustifiable  and 
that  the  views  enunciated  by  the  Sessions  Judge  in  the  con- 
cluding portion  of  his  judgment  are  erroneous.  The  order 
of  the  Local  Government  under  section  7  of  the  Act  runs  as 
follows  : — 

Whereas   the  Local  Government  of   the  Punjab   has   re- 

"  ceived  information  that  on  or  about   the  18th  June  1917  at 

'*  Bihola,    in  the  District   of  Hoshiarpur,  Punjab,  Amar  Singh, 

son    of  Narain    Singh,    Jat  of  Bihola,    had  in  his  possession 

and  control    a  bomb  with  intent  to  endanger  life  and  injure 

"  property   in    British   India,  and  that   Natha    Singh,    brother 

of   Amar  Singh,  abetted  Amar  Singh,   in  such  possession  and 

*  control. 

And  whereas  it  appears  that  the  said  Amar  Singh  and 
Natha     Singli    have   thereby  comuiitted    offences    punishable 
under  section  4  and  section  6,   respectively,  of  the  Explosive 
"  Substances  Act,  1908." 

"  The  Lieutenant-Governor  of  the  Punjab  hereby  consents 
"  to  and  orders  the  trial  of  the  said  persons  for  the  said 
'*  offences." 

With  reference  to  this  order  the  learned  Sessions  Judge 
observes : — 

"Section  7  of  Act  VI  of  1908  merely  requires  the  con- 
"  sent  of  the  Local  Government  before  a  Court  can  proceed 
"  to  the  trial  of  any  person  for  an  oflFence  against  the  Act. 
*'  All  that  would  seem  to  be  necessary  would  be  a  simple 
"letter  from  a  Secretary  to   Government  conveying  the  Local 

*  Government's  consent  to   the  trial  of  such   and  such  person 
"  or  persons  for  whatever  ofifeuces  he  or  they  may  be   found 

*  to   have  committed  under    the  Act,    Anything    more   than 
"  this   would   seem  unnecessary  to  tie    the  hands  not  only  of 

the  executive  authorities  (which  might  or  might  not  be  advis- 
"  able)  but  also  of  the  Courts  which  it  would  hardly  be  the 
"  intention  of  Government  to  fetter  by  defining  too  narrowly 
"  the  offences  to  be  tried." 

We  cannot  agree  with  the  learned  Judge  that  a  consent 
given  in  vague  and  indefinite  terms  to  the  trial  of  a  person 
for  any  offence  >vhich  he  may  possibly  have  committed  under 
the  Act  is  all  that  is  necessary  in  order  to  comply  with  the 
provisionD  of   Bsction   7.     In  our  opinion,   the  proper  coursi 
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for  the  Local  Government  or  the  Governor  General  in  Council, 
as   the   case   may  be,    to   adopt   is  to  state  brieOy    the   facts 
which   constitute   the     oflfence   and  to   give  a  consent    to   the 
trial   of  the   accused  person  upon    those  facts  as   constituting, 
in   the   opinion  of  the   consenting   authority  an   offence   under 
one  or  other   of  the   sections   of   the  Act.     It  is  for  the  Court 
and   not  for   the   Government  to  decide  finally   whether  upon 
a  given  set  of  facts  a   particular  offence   has  been  committed 
and  the   mere   fact  that  the  consenting  authority  is  of  opinion 
that   the   facts  constitute  an  offence  under  one  section  of  the 
Act,    is  in  itself   no  bar  to  a  conviction   of    the   accus.d  person 
of  another  offence    under  another  section,    provided   of   course 
that  the  facts  stated  in  the  order   giving  consent  aie  the  saa)o 
as   those   upon   which    the     conviction   is    based.     In   such  a 
case   it   would  probably  bo   necessary   for    the   Court    to  alter 
the   charge,    but   this  does   not   mean  that  fresh   consent  to  the 
trial  upon  such  altered  charge  would   have  to  be  given  by  the 
consenting  authority.     In  our  opinion  section  230  of  the  Code  of 
Criminal    Procedure   makes  a   full    pro^■ision  for  a    case  of  this 
kind  providing   as    it  does   that   if  an  offence  stated  in  a  new, 
altered  or  added   charge   is  one   for  the   prosecution   of  which 
previous  sanction  is  necessary,    the   case  shall  not  be  proceeded 
with  until    such   sanction   is  obtained,  unless  sanction  has  been 
already  obtained  for  a   prosecution   on  the   same  fact  as   those 
on  which  the  new  or  altered  charge  was  founded.     The  decisions 
reported   in  No.    11    P.  R.  1911  (CV.)  (1),  and /.  L.  R.   XXX 
Cal.  905  (2),  are  authorities  in  support   of  this  view.     We  hold 
accordingly   that  the   order   of    the   Local  GoAernment   giving 
consent  to  the  trial  of  the  accused  i>ersons  in   this  case  was  in 
proper   form  and    was   not  open   to  the   objections  taken  to  it 
by  the  learned  Sessions  Judge. 

The  appeals  are  rejected. 

Appeal  rejected 


(1)  WP.R.  (Cr.)  1911  (GirdhaH  Lai  v.  Crown). 

(2)  (1903)  /.  L.  R.  R.  30  C'a^.  905  {Profulta  Chandra  v.  Umperor), 
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No.  32. 

B<'fore  Mr.  Justice  Soott-Sinith  and  Mr.  Justice 

Martineciu. 

THE  CROWN, 

Versus 

MULTAN  SINGH-ACCUSED. 

Criminal  Revision  No.  91  of  J  9 19. 

Criminal  Procedure  Code,  Act  V  of  180S,  sections  87  (3),  89  and  405  — 
whether  absconder  can  contest  the  validitij  of  the  proclamation  in  his  applica- 
lion  under  section  Sd  —  ajid  whether  Uigh  Court  can  go  into  it  on  rerision— 
order  under  section  87  (.3)  must  specify  date  of  publication. 

Held,  following  7.  L.  R.  22  All.  216  (219)  per  Blair  J.  (1),  that  sec- 
tion 89  of  the  Code  of  Criminal  Procedure  prescribes  a  remedy  where  there 
is  a  good  and  legal  publication  but  offers  no  facility  for  the  contesting  of 
the  legality  of  the  proclamation. 

But  held  also  that  although  the  petitioner  could  not  contest  the  legality 
of  the  proclamation  in  his  application  under  section  89,  there  was  nothing 
to  prevent  this  Court  from  considering  it  in  exercise  of  its  revisional 
jurisdiction, 

I.  L  K.  19  Mad.  3  (2),  referred  to. 

Held  further,  that  an  order  of  the  Court  under  section  87  (3)  of  the 
Code  which  only  states  that  the  proclamation  under  the  section  has  been 
duly  published  but  not  that  it  was  published  on  a  specified  day  is  defective 
and  cannot,  under  (he  circumstances,  be  considered  conclusive  evidence 
that  the  requirements  cf  section  87  have  been  complied  with. 

Held  also,  that  as  the  requirements  as  to  publication  contained  in 
section  87  (2;  (a)  and  (c)  had  not  been  complied  with  and  as  moreover 
such  publication,  as  there  was,  took  place  on  the  15th  of  May  which  was  less 
than  30  days  from  the  11th  of  June,  the  date  fixed  for  the  appearance  of  the 
petitioner,  the  publication  was  not  in  accordance  with  law  and  the  sub- 
sequent proceedings  were  therefore  also  invalid  and  must  be  set  aside. 

I.  L.  R.  19  Mad.  3  (2\  referred  to. 

Case  reported  by  Lieutenant-Colonel  A.  A,  Irvine,  Sessions 
Ji(,d{/e,  Ambala,  with  his  Ko.  54  G,  o/lOtk  January  1919. 

Nemo,  for  C-rown. 

Shamir  Chand,  for  Accused. 

Tlie  facts  of  the  case  are  as  follows  : — 

On  the  20th  March  1917  a  complaint  (dated  15th  March 
1917)  was  presented  to  the  Sub- Divisional  Officer,  Rupar,  who 
recorded  the  complainant's  statement  and  sent  the  proceedings 
to  an  Honorary  Magistrate  of  Kharar  for  disposal. 

(1)  (1900)  /.  L.  R.  22  All.  216  (219)  {Abdullah  v.  Jitu). 

(2)  (1895)  /.  L.  R.  19  Mad.  3  {Queen- Empress  v.  Subbarayar). 
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On  23rd  March  1917  the  Honorary  Iklagistrate  issued 
summons  under  section  498,  Indian  Penal  Code  to  Multan 
Singh  and  others  On  30th  March  1917  the  complainant 
applied  to  the  Honorarj'  Magistrate  to  the  effect  that  Multan 
Singh  had  gone  with  the  woman  concerned  in  the  case  to  some 
other  place  (i  e.  was  keeping  out  of  the  way)  and  a  bailable 
warrant  issued  for  10th  April  1917  (it  is  important  here  to  note 
that  Multan  Singh  before  the  District  Magistrate,  filed  an 
Identity  certificate,  with  a  view  to  showing  that  on  the  9th  April 
1917,  he  appeared  under  his  alleged  second  name,  '  Gharib," 
before  the  Calcutta  Police  the  photograph  on  that  certificate  is 
unquestionably  that  of  Multan  Singh) 

A.  fresh  warrant  was  issued  by  the  Honorary  IMagistrate 
for  1 9th  April  1917;  and  on  that  date  it  was  noted  on  the  record 
that  the  warrant  had  not  been  returned  and  a  date  was  fixed, 
8th  May  1917. 

On  8th  May  1917  it  was  noted  that  the  appellant  could 
not  be  found  ;  and  the  Honorary  Magisti-ate  ordered  a  proclama- 
tion to  issue  under  section  87,  Criminal  Procedure  Code. — fixing 
11th  June  1917  for  hearing  (?'.  e.  more  than  the  30  days  required 
under  section  87). 

It  is  here  important  to  note  that  on  11th  June  1917  the 
appellant  did  not  appear  :  and  the  Honorary  Magistrate  then 
passed  a  validating  orchr  to  the  effect  that  publication  of  the 
proclamation  had  taken  place  as  required  by  law  under  section 
87  and  the  Tahsildar  was  directed  to  prepare  a  list  of  attachable 
property. 

On  7th  July  1917  the  Court  ordered  certain  property  to 
be  attached  and  a  report  was  received  in  September  1917. 
Meanwhile  certain  objections  had  been  raised  by  one  Laiq  Ram 
(that  the  property  was  ancestral)  and  by  Multan  Singh's  wife 
and  mother  (that  certain  property  should  be  released  for  their 
maintenance).  These  objections  failed  before  the  Honorary 
Magistrate  on  24th  November  1917,  before  the  Sessions  Judge 
on  19th  December  1917,  and  before  the  Chief  Court  on  19th 
April  1918. 

The  property  of  the  accused  was  attached  and  seized  by 
Khan  Bahadur  Sayad  Pasir  Hufwiin,  Honorary  Magistrate, 
exercising  the  powers  of  a  Magistrate  of  the  l.st  class  in  the 
Ambala  District,  by  order  dated  7th  July  1917  under  section  88 
of  the  Criminal  Procedure  Code,  and  an  application  to  the  District 
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Matfistrate,  asking  him  for  the  return  of  the  sale  price  of  his 
moveable  property  and  for  the  release  from  attachment  of  certain 
land  attached  by  that  Court  and  still  under  attachment,  was 
rejected  on  23rd  September  1918, 

The  proceedings  are  forivarded  for  revision  on  the  following 
grounds  : — 

I  am  unable  to  agree  entirely  with  the  District  Magistrate's 
view  expressed  in  para.  2  of  his  order  of  23rd  September  1918, 
now  under  appeal  for,  though  section  88,  Criminal  Procedure 
Code  empowers  the  Court  issuing  the  proclamation  to  attach 
"  at  any  time,"  it  seems  to  me  quite  clear  that  the  proclamation 
under  section  87  was  really  a  nullity  and  for  the  following 
reasons : — 

Section  87  (2)  prescribes  the  mode  of  publication  a,  b,  e. 
In  respect  of  the  proclamation  in  question  there  is  nothing 
whatever  to  show  that  it  was  publicly  read  anywhere  ;  and 
though  it  was  affixed  to  appellant  Multan  Singh's  ordinary 
place  of  residence  on  the  15th  May  1917,  no  duplicate  was 
affixed  to  a  conspicuous  part  of  the  Court  house  "  A  duplicate 
was  apparently  affixed  to  the  door  of  the  Police  station.  The 
provisions  of  section  87  (2)  (a),  (b)  and  (c)  are  mandatory  and 
consequently  it  seems  quite  clear  that  the  proclamation  was 
really  a  nullity. 

However  there  comes  this  difficulty — section  87  (3) — since  we 
find  that  on  the  llfch  June  1917,  the  Honorary  Magistrate  did 
actually  pass  a  validating  order — which  must  be  accepted  as  con- 
clusive evidence  "  that  the  requirements  of  section  87  have  been 
complied  with. 

This  certainly  seems  an  extraordinary  provision  of  law  ; 
but  there  can  be  no  doubt  of  its  existence.  I  have  been  unable 
to  find  Punjab  authority  on  the  point  ;  but  I  have  seen  /.  L. 
R.  XIX  Mad.  3  (1),  1.  L.  R.  XXVII  All.  572  (2)  and  /.  L  R. 
XXII  All.  216(3).  In  the  first  of  these  reported  cases  it  was 
found  that  the  proclamation  was  affixed  to  the  Court  house  on 
November  6th,  1893,  requiring  a  person  to  appear  on  December 
11th,  1893  but  was  not  published  in  the  village  until  November 
15th.  1893,  and  it  was  held  that  there  was  no  legal  proclamation 
under  section  87,  and  the  order  was  set  aside  and  the  attachment 
declared  void. 

(1)  (1895)  7.  L.  R.  19  Mad.  3  (Qiieen- Empress  v.  Suhharayar). 

(2)  (1905)  /.  L.  R.  27  All.  572  {Mian  Jan  v.  Abdul). 

(3)  (1900)  /.  L.  R.  22  All,  216  {Abdullah  v.  Jim), 
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In  the  2nd  mling  it  was  held  that  the  proclamation  VN-as 
"an  absolute  necessity "  but  there  there  has  apparently  been 
no  validating  order  under  section  87  (3),  Criminal  Procedure 
Code. 

However  the  ruling  to  which  I  wish  to  draw  special  atten- 
tion is  /.  L.  R  XXII  AU.1\%  (at  page  218,  the  last  10  lines— 
and  219  (1)  middle,  loeginning  at  "  It  has  Ixjen  objected)." 

According  to  my  view — though  the  proclamation  in  the  pre- 
sent case  was  a  nullity,  ^lultan  Singh  cannot  now  take  exception 
to  it,  because  of  the  Honorary  Magistrate's  validating  order. 

Multan  Singh,  however,  has  certain  rights  under  section 
89,  Criminal  Procedure  Code — and  I  think  it  is  clear  that  evi- 
dence to  prove  that  the  appellant  was  absconding  as  well  as  his 
evidence  in  exculpation  must  be  heard  in  his  presence,  and  a 
judicial  determination  on  the  point  must  be  come  to. 

The  District  Magistrate  does  not  appear  to  have  beard 
any  e\adence.  Multan  Singh  has  wished  to  prove  (a)  that  on 
April  9th,  1917,  he  was  in  Calcutta  (6)  that  his  second  name  is 
"Gharib"  ;  (c)  that  he  was  not  absconding,  and  that  he 
went  to  Penang — and  his  counsel  produced  before  me  3  regis- 
tered envelopes  in  proof  of  his  client's  visit  to  Penang. 

Whatever  the  truth  of  the  matter  may  be,  it  seems  to  me 
clear  that  Multan  Singh  must  have  an  opportunity  of  proving 
his  assertion. 

I  cannot  myself  direct  further  enquiry  into  this  matter, 
section  437,  Criminal  Procedure  Code  and  I  accordingly  for- 
ward this  report  under  section  438,  Criminal  Procedure  Code 
for  the  orders  of  the  Chief  Court  of  the  Punjab. 

Since  the  above  order  was  wi'itten,  appellant's  counsel  has 
applied  verbally  to  this  Court,  putting  forward  that,  since  this 
is  an  appeal,  this  Court  could  itself  take  action  under  section 
428,  Criminal  Procedure  Code.  However,  apart  from  the  fact 
that  this  is  asking  this  Court  to  review  its  own  order,  and 
also,  that  it  seems  desirable  to  obtain  (if  i)0S8ible)  the  Chief 
Court's  view  of  the  correct  interpretation  of  section  87  (3)  Crimi- 
nal Procedure  Code>  I  doubt  if  section  428,  Criminal  Proce- 
dure Code,  can  apply  here.  That  section  distinctly  refers  to 
the  taking  of  "  additional  evidence "  whereas,  in  the  present 
case,  it  does  not  appear  that  any  evidence  was  taken  at  all  by 
the  District  Magistrate.  My  order  of  16th  December  1918 
will,  therefore  stand. 

(1)  (1900)  /.  L.  R.  22  All.  216  {Abdullah  v.  Jitu), 
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The  order  of  the  High  Court  was  delivered  by — 

Scott-Smith,  J. — The  facts  of  this  case  are  given  in  the  8th  May  1919. 
referring  order  of  the  Sessions  Judge,  Ambala,  dated  the  16th 
December  1918.  The  District  Magistrate  ha\-ing  passed  an 
order  rejecting  the  petitioner's  appUcation  for  restoration  of  the 
property  attached  under  section  89,  Criminal  Procedure  Code, 
an  appeal  was  filed  in  the  Court  of  the  Sessions  Judge,  and  such 
an  appeal  was  competent  under  section  405,  Criminal  Procedure 
Code.  At  the  same  time  we  agree  with  the  dictum  of  Blair,  J. 
in  /.  L.  B.  XXII  All.  216,  at  page  219  (l)  "that  section  89 
"  prescribes  a  remedy  where  there  is  a  good  and  legal  publica- 
"  tion,  but  offers  no  facility  fur  the  contesting  of  the  legality 
"  of  the  proclamation."  The  petitioner  therefore  could  not 
contest  the  legality  of  the  proclamation  in  his  application  under 
section  89.  Criminal  Procedure  Code  ;  but  there  is  nothing  to 
prevent  this  Court  from  considering  it  in  exercise  of  its  revi- 
sional  jurisdiction  as  was  done  in  the  case  reported  as  /.  L.  R. 
XIX  Mad-  page  3  (2).  The  learned  Sessions  Judge  is  of 
opinion  that  the  legality  of  the  proclamation  proceedings  cannot 
be  questioned  having  regard  to  the  fact  that  the  Magistrate 
who  held  those  proceedings  recorded  an  order  under  section  87 
(3)  Criminal  Procedure  Code,  to  the  efiect  that  the  proclamation 
had  been  duly  published.  It  is  contended  before  us  that  this 
validating  order  is  defective.  Section  87  (3)  runs  as  follows  : — 
"  A  statement  in  writing  by  the  Court  issuing  the  proclama- 
tion to  the  effect  that  the  proclamation  was  duly  published  on  a 
specified  day  shall  be  conclusive  evidence  that  the  requirements 
of  this  section  have  been  complied  with,  and  that  the  proclama- 
tion was  published  on  such  day." 

Now,  in  the  so  called  validating  order,  the  Magistrata 
stated  as  follows : — Aj  yeh  mid  pesh  hui,  report  ishtihar  zer 
da/a'  87  zabita  fai^jdari  boJd  to' mil  hash  zabita  shamil  misl  ho 
chuki  hai.  This  may  be  taken  to  mean  that  the  proclamation 
under  section  87  has  been  duly  published  ;  but  it  is  nowhere 
stated  that  the  proclamation  was  duly  published  oh  a  specified 
day.  The  words  "on  a  specified  daycare  important,  because 
section  87  (i)  lays  down  that  the  proclamation  must  require 
the  person  against  whom  a  warrant  has  been  issued  to  appear 
at  a  specified  place  anil  at  a  specified  time  not  less  than,  thirty 
days  from  the  date  oj  publishing  such  proclamation.  It  is  there- 
fore clear   to  us   that  the  so-called  validating  order  is  defective 

.        ..(Lx.(1900)  /.  L.  R,  22  All.  216  (219)  (Abdullah  v.  Jitti). 

[2)  (1895}  /.  L.  li.  Id  Mad.o  {QueeK-Empress  v.  Subourayar). 
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and  the  statement  in  writing   by    the   Court  referred  to  abov  e 
cannot,  under  the  circumstances,  be  considered  conckisive  evi- 
dence that  the  requirements  of  section  87  have  been  complied  with. 

Now,  turning  to  the  proclamation  proceedings  we  find 
that,  as  stated  by  the  learned  Sessions  Judge,  the  requirements 
as  to  publication  contained  in  section  87  (2)  (a)  and  (c)  were 
not  complied  with.  Moreover,  such  publication  as  there  was 
took  place  on  the  15th  of  May  which  was  less  than  thirty  days 
from  the  11th  of  June,  the  date  fixed  for  the  appearance  of 
the  petitioner.  It  is  therefore  clear  that  the  publication  of 
the  proclamation  was  not  in  accordance  with  law,  and  the  sub- 
sequent proceedings  are  thereforce  also  in  valid.  In  /.  L.  R  XIX 
Mad.  3  (l)  it  was  held  that  there  was  no  legal  proclamation 
under  section  87,  Criminal  Procedure  Code,  and  the  High 
Court  set  the  order  of  attachment  aside. 

Wo  therefore  accept  the  revision  and  setting  aside  the 
attachment  of  the  petitioner's  property  as  invalid  direct  that 
so  much  of  the  property,  moveable  or  immoveable,  as  has 
not  yet  been  sold  be  restored  to  him  and  that  the  proceeds  of 
the  sale  of  any  property  which  has  taken  place  be  refunded 
to  him. 


Revision  accepted. 


(1)  (1895)  r.  L.  R.  19  Uad.  3  {Queen-Emprcst  v.  Subbaray  ar.) 
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No.  33. 

Bejore  Mr.  Justice  Dundas. 
DAULAT  RAM— (Convict)— PETITIONER, 
Versus 
THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  697  of  1919. 

Opium  Act,  1  of  1878,  scclions  i  and  9  and  rule  iS^selliny  more  than 
two  tolas  of  opium  to  one  person  —whether  an  offence  punishable  under  sec' 
tion  9. 

Petitioner  was  coDvicted  under  section  9  of  a  breach  of  the  rules,  Notifi- 
cation 954,  IGth  October  1916,  amended  27th  March  1917,  under  the  Opium 
Act,  in  that  he  sold  more  than  two  tolas  of  pure  opium  to  one  person  at  one 
time.  It  was  argued  that  the  act  only  amounted  to  a  breach  o^'  the  conditions 
of  the  license  and  did  not  justify  conviction  under  section  9. 

ilcldf  that  having  regard  to  the  provisions  of  section  4.  of  the  Act  and  of 
rule  48,  the  conviction  under  section  9  was  quite  right. 
10  P.R.  {Cr.)  1893  (1),  distinguished. 
Revision  from  the  order  0/  P.  J.  Rust,  Esquire,  Sessions  Jud(je, 
Shahpur  at  Sargodha,  dated  the  2Gth  March  1919. 
B.  R.  Purl,  for  Petitioner. 
Assistant  Legal  Remembrancer,  for  Respondent. 

The  judgment  of  the  leai'ned  Judge  was  as  follows  : — 

Ddndas,  J. — The  applicant  has  been  convicted  under  seC'  inf^  j^^iy  [Qiq 
tion  9  of  the  Opium  Act,  of  a  breach  of  the  rules  Notification 
051,  IGth  October  191G,  amended  27th  March  1917,  under  the 
Opium  Act,  in  that  he  sold  more  than  two  tolas  of  puie  opium 
to  one  person  at  one  time-  In  the  application  for  revision  it 
is  argued  that  the  applicant's  act  only  amountts  to  a  breach  df 
the  conditions  of  the  license  which  breach  may  expose  him  to 
penalties  under  rule  53  but  not  to  conviction  under  section 
9.  The  authority  quoted  is  10  P.  li.  of  1893,  Or.  (i),  in 
which  it  was  held  that  the  omission  by  a  cultivator  to  enter 
the  amount  of  his  cultivation  on  the  back  of  his  license  might 
be  a  ))reach  of  the  conditions  of  the  license  but  was  not  a 
broach  of  any  rule  under  the  Act.  No  doubt  if  rule  49  of 
Notification  No.  951;,  dated  the  16th  October  1916,  as  amended 
on  the  27th  March  1917,  stood  alone,  the  argument  would  be 
sound.  The  case,  however,  can  be  distinguished.  First  of  all 
there  is  a  substantive  rule  No.  48  which  runs  as  follows  :  — 

"  Save  as  provided  by  rules  46  and  47,  the  sale  of  opium 
'•  is  permitted    only  in  accordance  with  the  terms  and  oondi- 

(I)  U  P .  li,  {Cr.)  1893  (Bur  Sin  ifiv.  Queen- Empress), 


g^  CRIMINAL  JUDGMENTS— No.  33  [Rbcobd.Deoembbe  1919. 

"  tions  of  a  license  granted  as  provided  in  the  following  rules." 
Sale  in  contravention  of  the  conditions  of  a  license  is  therefore 
a  breach  of  rule  48.  Secondly  by  section  4:  of  the  Act  it  is 
provided  that  "  no  one  shall  sell  opium  except  as  permitted  by 
"  this  Act,  or  by  rules  framed  under  this  Act."  Looking  to 
section  4  of  the  Act  and  rule  48  the  applicant  is  clearly  liable 
to  punishment  under  section  9,  The  case  is  clearly  distin- 
guishable from  that  reported  in  10  P.  E.  of  1893,  Cr.  (1)  and 
the  application  for  revision  must  be  rejected. 

Application  reiected 


(  lo;^  R.  {Cr.)  1893  (Bar  Singh  V.  Queen- Empress) 


JfiiTdncial  €ammt90ioner  of  the 
Punjab. 

REVENUE  JUDGMENTS. 


No.  1. 

Before  Hon.  Mr.  H.  J.  Maynard,  C.S.I.,  I.G.S.,  Financial 

Gom^nissioner. 

SALIH  MOHAMMAD -APPLICANT 

Versus 
MEHAR  SINGH— KESPOXDENT, 

Revenue  Revision  No.  6  of  1918. 

Cicil  Procedure  Code,  Act  V  of  1908,  section  72— Execution  of  decree 
against  ma  nber  of  an  agricultural  tribe — whether  Collector  can  propose  a 
temporary  alictiation  of  judgment- debtor's  land— Punjab  Alienation  of  Land 
Act.  XIII  of  lyOO,  section  16  (I;. 

The  applicaDt,  a  member  of  an  agricultural  tribe,  was  the  judgment- 
debtor  under  a  decree  of  a  Civil  Court  and  his  land  was  attached  in  execution. 
The  Executing  Court  asked  the  Collector  to  intervene  with  a  proposal  for 
temporary  alienation  under  section  72  of  the  Code  of  Civil  Procedure.  The 
Collector  proposed  a  temporary  alienation  for  12  years  of  part  of  the  land 
under  attachment. 

UM,  tliat  the  Collector  had,  under  section  72  of  the  Code  of  Civil 
Procedure,  jurisdiction  to  make  the  proposal  for  temporary  alienation  not- 
withstanding the  provision  of  section  16  (1)  of  the  Punjab  Alienation  of 
Land  Act. 

4  P.  R.  1903,  approved  (1). 

8  P.  R  (Rev.)  1917,  pro  tanto,  dissented  from  (2), 

Held  also,  that  the  position  of  a  Revenue  OflScer  executing  a  decree  of  a 
Civil  Court  by  attachment  of  land  or  temporary  alienation  or  otherwise  is 
that  of  a  Ministerial  OQicer  of  the  Civil  Court,  taking  his  orders  from  such 
Court,  and  he  lias  no  power  to  order  a  temporary  alienation. 

Uevision  from  the  order  of  Lt.-Col.  F.  Popham  Young,  Commis- 
sioner of  Rawalpindi,  dated  the  28th  March  J  918. 

Raghunath  Rai,  for  Applicant. 

A  mar  Nath  Monga,  for  Respondent. 


(1)  4  P.  R.  1903  {Badar  Din  v.  Bura  Mai). 

(2j  8  P.  R.  {Rev.)  1917  {Akmad,Khan  v.  Parmanand). 
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The  order  of  the  learned  Financial  Commissioner,  was  as 
follows : — 

17^^  Feb.  1919.  Maynard,  F.  C. — I  have  heard   counsel  for  both  parties  in 

this  case.  Mehar  Singh,  respondent,  obt>iiued  a  decree  from  a 
Civil  Court  for  R-<.  572  as^ainst  Silih  Mohammad,  applicant, 
who  was  described  as  a  Hajput  f-fhatti.  The  judgment  debtor's 
land  in  two  villages  was  attached  in  execution.  Tlie  Court 
executing  the  decree  twice  asked  the  Collector  whether  he 
would  intervene  with  a  propot^al  for  temporary  alienation  under 
f  section  72  of  the  Civil  Pi-ocedure  Code.  On  the  first  occasion 
the  Collector  declined  to  do  so,  on  the  ground  that  the  land 
was  not  more  than  suflBcient  for  the  maintenance  of  the  judg- 
ment debtor  and  his  family.  On  the  second  occasion  the  Col- 
lector re-examined  the  figures,  took  into  account  the  remit- 
taucfs  made  by  the  judgment-debtor's  sons,  and  ordered  that 
the  Civil  Court  should  be  informed  that  he  was  ready  to 
arrange  for  a  temporary  alienation  for  twelve  years  of  a  part 
of  the  land,  viz.,  that  situated  iu  the  village  of  Buhra.  This 
land  consists  of  76  kanals,  of  which  8  are  already  mortgaged. 
The  remaining  land  which,  under  tliis  proposal,  would  remain 
for  the  maintenance  of  the  judgment-debtor,  consists  of  10^^ 
kanals,  50  cultivated  and  5:^  waste,  in  the  village  of  Mohra 
Shaikhan.  The  fact  that  the  applicant  is  of  an  agricultural 
tribe  is  suflBciently  proved. 

No  order  of  temporary  alienation  has  been  passed.  The 
judgment-debtor  lodged  an  appeal  against  the  Collector's  report 
to  the  Civil  Court,  expres-ing  his  willingness  to  arrange  for  a 
tem,;orary  alienation.  The  L'onimissioner  rejected  that  appeal, 
remarking  that  the  judgment-debtor  was  merely  endeavouring 
to  avoid  payment  of  his  debts  and  that  he  was  being  left  with 
ample  means  of  subsistence. 

The  proposal  of  the  Collector  to  effect  a  temporary  alieua< 
tion  wiis  recorded  in  the  absence  of  the  judgmen;-debtor,  who 
was  hel  1  to  have  been  i>re3ent  outside  the  Court  but  to  have 
deliber..tely  evaded  atteudanrj.  Tno  grounds  of  revision  bo- 
fore  thii  Court  are  taken  up  mainly  by  the  contentions  that 
the  judgment-debtor  was  not  responsible  for  his  absence,  and 
that  the  proposal  'throughout  uescribed,  and  quite  incorrectly 
desci'ibt'.l,  as  an  order)  of  temporary  alienation,  made  in  his 
absen;*!-,  was  irregular.  The  othnr  contentions  are  that  the 
so-called  order  was  improper  because  the  Revenue  Assistant 
had  reported  against  it,  that  the  Collector  had  already  decided 
*:  not  to  propose  a  temporary  alienaLion,  and  that  the  subsistence 

left  to  the  judgment-debtor  is  inadequate. 
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None  of  these  contentions  has  any  force  as  a  ground jjof 
revision,  and  I  find  it  unnecessary  to  disnus'^    them.     The  case 
for   the    applicant   lias   been  put   before    me   on   quite   other 
grounds,  which  lequire  consideration.     Briefly  they  are  these: 
that  the  judgment-debtor  is  a  member  of  a  notified  agricultural  j 
tribe,  that  a  sale  in  execution  of  decree  of  land  belonging  to  a 
member  of  an  agricultural  tribe  is   illegal  under  the  provisions 
of  section  16   ( 1 )  of  the  Punjab    Alienation  of  Land  Act,  and  j 
that,  as  section  7 J  of  the  Code  of  Civil  Pi'ocedure  requires  that} 
the  Collector's  representation  is  to  be  made  with  reference  to, 
and  in  view   of,  a  proposal  to  sell  atta'  bed  land,  no  temporary 
alienation  of  snch  land  can  be  made  by  the  Collector  under  the 
section  cited. 

Revenue  Judgment  P.  7?,  Xo.  8  of  1917  (I)  is  in  point. 
But  in  that  case  the  Revenue  Orficer  had  himself  ordered  a 
temporary  alienation,  by  his  appellate  order.  Such  an  order 
was  clearly  without  any  legal  authority,  and  the  claim  of  the 
judgment-debtor  in  that  case  must  inevitably  have  failed  for 
that  reason.  The  position  of  a  Revenue  03ic»r  executing  the 
decree  of  a  Civil  Court  by  the  attachment  of  land  or  by  tem- 
porary alienation  or  otherwise,  is  that  of  ministerial  oflBcer  of 
the  Civil  Court,  taking  his  orders  from  such  Court,  and  he  has 
no  power  to  order  a  temporary  alienation. 

Having  ruled  in  the  case  above  cited  that  the  whole  pro- 
cedure in  the  Assistant  Collector  and  the  Collector's  Courts 
had  been  irregular  and  ultra  vires,  for  reasons  which  I  have 
summarised  above,  my  learned  colleague,  the  Hon'ble  Mr. 
Fagan,  proceeded  iu  paragraph  6  of  his  jtidgmeut  to  consider 
what  would  have  been  the  correct  procedure  for  the  Assistant 
Collector  to  adopt.  He  expressed  Lis  dissent  from  the  dictum 
of  the  Hou'ble  Judges  of  the  Chief  Court  in  f .  B.  Civil  No.  4 
of  1903  (2),  that  thH  land  of  a  member  of  an  agricultural  tribe 
was  liable  after  attachment  to  be  dealt  with  under  section  326 
of  the  Civil  Procedure  Code,  corresponding  to  section  72  of  the 
present  Code  Briefly  his  reason  for  this  view  is  that  a  propo> 
sal  for  the  sile  of  such  land  can  only  be  made  by  mistake,  that 
no  representation  by  the  Collector  uuder  .section  72,  Civil  Pro- 
ceduro  Code,  is  legally  possible  and  that  therefore  no  tem- 
porary alienation  of  the  land  of  a  member  of  an  agricultural 
tribe  can  be  made  by  the  Collector  under  the  authority  of  that 
section.     It   is   important   to   note   that   this   conclusion   was 

(1)  8  P.  R,  \Rev.)  1917  (Ahmad  Khan  v.  Parmanand), 

(2)  4  P.  R.  1903  {Badar  Din  v.  Bura  Mab. 
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formulated  after  it  had  been  made  clear  that  the   application 
for  revision  must  be  accepted  for  quite  other  reasons. 

I  have  examined  the  history  of  section  72  of  the  present 
Civil  Procedure  Code.  Something  like  it  appeared  in  the  Code 
of  1859  (section  244  of  that  Code)  and  the  discussions  in 
Council  upon  that  Code  and  upon  the  later  Code  of  1876, 
(where  it  appears  as  section  325)  make  it  plain  that  the  object 
was  to  avoid  the  evils  of  the  sale  of  agricultural  land  in  execu- 
tion of  decree  by  providing  an  alternative  process  of  a  more 
equitable  and  less  harsh  description.  In  moving  that  the 
report  of  the  select  Committee  on  the  bill  of  1877,  be  taken 
into  consideration,  the  Hon'ble  Sir  A.  Hobhouse  quoted  his 
own  words  spoken  on  a  former  occasion,  with  reference  to  the 
provisions  relating  to  execution  sales  as  follows  :  — 

"  These  provisions  constitute  the  principal  alteration  which 
•*  we  propose  in  the  Code,  and  our  object  has  been  to  alleviate 
'the  harshness  and  rigidity  of  the  law,  to  diminish  the  number 
"  of  forced  sales,  and  to  get  for  the  owner  of  the  land  something 
"like  an  adequate  value  for  it:  at  the  same  time  keeping  in 
"mind  the  important  piineiple -one  of  the  most  important 
"  objects  of  all  civilized  society — that  a  man  should  perform 
"  his  contracts  and  pay  his  debts  to  the  best  of  liis  ability." 

These  may,  then,  be  taken  as  the  double  objects  of  that 
portion  of  the  Civil  Procedure  Code,  which  deuls  with  execu- 
tion of  decrees  upon  land,  and  in  particular  of  section  72  which 
provides  a  procedure  Tor  recovery  of  the  judgment-debt  from 
land  without  Bale.  There  is  nothing,  of  which  I  am  aware,  in 
the  discussion  which  preceded  the  fi-aming  of  the  Punjab 
Alienation  of  Lund  Act  to  indicate  that  its  framers  intended, 
when  prohibiting  the  sale  in  execution  of  decree  of  land  belong- 
ing to  members  of  notified  agricultural  tribes,  to  prohibit  ali'o 
the  alternative  method  of  temporary  alienation,  which  haJ 
been  introduced  into  the  law  with  the  double  object  of  dimin- 
ishing the  number  of  forced  sales,  and  of  securing  as  far  as 
possible  the  payment  of  just  debts  from  the  produce  of  land. 
It  is  in  the  highest  degree  improbable  that  they  would  deliber- 
ately  have  made  so  far  reaching  a  change,  without  a  definite 
statement  of  the  specific  intention  to  do  so.  If,  then,  the  effect 
of  section  7i  of  the  Civil  Procedure  Code  read  with  section 
16(1)  of  the  Punjab  Alienation  of  Land  Act  be  to  prevent  a 
Civil  Court  from  authorising  a  Collector  to  satisfy  a  decree 
by  a  temporary  alienation,  it  is  a  pui-ely  accidental  effect,  due 
to  oversight  in  the  framing  of  the  latter  Act. 

I  do  not  think  that  there  has  been  any   such  oversight  or 
ttcoident,  or  that  section  72  has  the  meaning  which    has  been 
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attributed  to  it  by  my  learned  colleague.  Notwithstanding  the 
prohibition  of  the  alienation  of  the  land  of  a  member  of  an 
agricultural  tribe,  there  still  remain  instances  in  which  a 
Collector  might  find  it  necessary  to  represent  to  a  Court  that 
a  sale  was  objectionable.  Obvious  instances  are  those  of  a 
person  whose  status  as  a  member  of  an  agricultural  tribe  was 
in  dispute,  or  whose  status  was  discovered  after  an  order  of 
sale  had  been  passed.  It  seems  equally  plain,  moreover,  that 
a  representation  by  a  Collector  that  an  order  of  sale  is  illegal 
by  reason  of  section  IG  (1)  of  the  Punjab  Alienation  of  Land 
Act  would  fall  within  the  language  of  the  section,  and  that  an 
order  does  not  cease  to  be  "  objectionable  "  because  it  is  con- 
trary to  law.  The  word  "objectionable"  would  appear  to  be 
applicable  to  any  process  to  which  objection  may  legally  be 
taken. 

In  the  present  case  the  Collector  has   never,  in  so    many 
words,  represented  to  the  Civil  Court  that  the  sale  of  the  land 
is  objectionable ;  but  I  think  I  should  be  placing  a  strained 
interpretation  upon   the  section  if  I    were  to  argue  that    the 
absence  of  such  a  formal  representation,   mide    in  a  particular 
form  of  words,  has  the  effect  of  rendering   illegal  the  applica- 
tion of  the  important  execution  process  for  which  the   section 
provides.     When  a  Collector   proposes  to  satisfy  a  decree  by  a 
temporary  alienation  of  land,  it  is  plain  that  he  holds  sale  to 
be  objectionable,  and  neither  his  proposal,  nor  the  authorisation 
thereafter  given  to  it   by  the  Court,  would  appear  to  be  in- 
validated by  the  fact  that  he  has  not  said  that  sale  is  objection- 
able.    Following  the   interpretation  of  the    law    given  by  the 
Hon'ble  Judges  of  the  Chief  Court  in  F,  i2.  Civil  No.  4  of  1903  (1), 
1  hold  that   there    is  no   reason   for   doubting   that  the   land 
of  a  member  of  an  agricultural  tribe  is  liable  after  attachment 
to  be  dealt  with  under  section  72  of  the  present  Code ;  and  that 
the   proposal  of  the  Collector  to  effect  a  temporary  alienation  of 
the  land  of  the  judgment-debtor   in  this  case  was  in  no  way 
irregular  or  contrary  to   law  and  was  not  made  without  juris- 
diction.   The  application  for  revision  is  therefore  rejected. 

Revision  rejected. 


(1)  4  P.  R.  1903  (BadaY  Din  v.  Bura  Mai). 
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No.  2. 

Before  Hon.  Mr,  H.  J.  Maynard,  C.  S  I.,  Financial 

Cominissioner. 

RAM  CIIAND  AND  OTHERS— (Defendants)— 
APPLICANTS, 

Versus 

KISHAN  CHAND  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 

Revenue  Revision  No.  24  of  1918.19. 

Punjab  Tenancy  Act,  XIV of  1S87,  sections  56,  60,  111  anJ  112— alien- 
ation by  occupancy  tenants  claiming  unrestricted  power  of  alienation  under 
an  agreement  recorded  at  Settlement —whether  such  agreement  is  binding 
beyond  the  term  of  the  Settlement— proper  interpretation  of  agreement— Un- 
published rulings  of  Financial  Commissioner — w  hen  to  be  followed  by  Sub- 
ordinate Revenue  Courts. 

The  plaiatifis,  the  landlords,  sued  for  cancellation  of  a  mortgage  made 
without  their  consent  by  occupancy  tenants  (not  under  section  5).  The 
tenants  claimed  unrestricted  powers  of  alienation  under  an  agreement 
recorded  in  the  administration  paper  of  1857,  the  terms  of  which  were 
repeated  in  the  administration  papers  of  1882  and  1.501.  It  was  found  by  the 
Financial  Cominissioner  that  the  repetition  in  the  two  later  records  was  made 
wi  thout  any  serious  consideration  of  the  significance  to  be  attached  to  the 
entries  and  that  they  could  therefore  not  be  taken  into  consideration.  The 
agreement  entered  in  the  paper  of  1S37  was  to  tha  effect,  inter  alia,  that 
tenants  who  had  cultivated  the  land  for  more  than  ten  yeai's  should  be 
classed  as  Qadim  and  that  Qaiim  tenants  coald  sell,  or  alienate,  their  right 
of  cultivation  {haqq  kasht),  and  that  on  the  death  of  the  tenant  in  the  absence 
of  descendants  or  co-tenants,  the  tenancy  should  go  to  the  landlords.  The 
tenants  in  the  present  case  were  Q  adim  tenants  under  this  agreement. 

Held,  that  the  agreement  of  1857  was  one  which  would  override  the 
provisions  of  the  Tenancy  Act  in  regard  to  the  power  of  alienation  of  the 
occupancy  tenants  tide  sections  111  and  112  of  the  Act. 

47  P.  R.  1877  (1),  61  P.  R.  1877  (2),  22  P.  R.  1882  (.3),  20  P.  .R.  1896  (4), 
196  P.  R.  1889  (5;  and  130  P.  R.  1907  (6j,  referred  to. 

Held  also,  that  the  agreement  was  not  in  force  only  for  the  term  of  the 
settlement  of  1857. 

16  P.  R.  1915  (7),  not  followed. 

97  P.  R.  1909  (8)  and  22  P.  R.  191 1  (9),  referred  to. 

(1)  47  P.  R.  1877  {Ranjha  v.Chuhar) 

(2)  64  P.  R.  1877  {Raja  Ram  v.  Thok'Ram). 

(3)  22  P.  R.  1882  [Juuakir  Singh  v.  Asa). 

(4)  20  /'.  R.  Ifc9lj  {Phina  Singh  v.  Mahtab  Khan), 
{b)  196  P.  R.  188'J  (Mussammat  Jiwan  v.  lOrahim), 

(6)  130  P.  R.  1907  {Puran  v.  Mamun). 

(7)  1(3  P.  /?.  1915  Ulira  v.  Muhamadi). 

(8)  97  P.  U.  1909  {Fateh  Bakhsh  v.  Lehna). 

(9;  22  P.  R,  1914  {Mussamma  Narain  Devi  v.  Hira)t 
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Revenue  Revision  No.  150  of  1893-99  (unpublished),  distinguished. 

Held  however,  that  such  entries  must  be  interpreted,  in  a  reasonable 
manner  and  as  a  whole,  with  due  reference  to  all  the  provisions  which  they 
contain  and  that  they  cannot  be  construed  so  as  to  give  in  perpetuity  to  an 
occupancy  tenant,  his  heirs  and  assigns,  an  unrestricted  power  of  alienating 
his  tenancy,  unless  such  an  intention  be  expressed  in  clear  and  unambiguous 
language,  uncontradicted  by  other  provisions  such  as  those  regarding  the 
treatment  of  the  tenancy  on  failure  of  heirs,  as  in  this  case. 

38  P.  E.  1910  (1),  referred  to. 

Held  consequently,  that  the  Lower  Appellate  Court  was  right  in  decreeing 
the  claim  of  the  landlords. 

Held  also,  that  it  is  always  open  to  Subordinate  Revenue  Courts  to 
consider  previous  decisions  of  the  highest  Revenue  Court  which  appear  to  be 
relevant  to  the  decision  of  a  case  pending  before  them  and  it  is  desirable  that 
they  should  follow  such  decisions  even  when  unpublished  where  it  is  perfectly 
certain  that  the  facts  are  in  all  respects  similar,  and  the  issue  is  the  same. 
But  there  are  obvious  reasons  for  treating  unpublished  rulings  with  more 
caution  than  published  rulings. 

Revision  Jrom  the  order  ofC.  A.  Barron,  Esq.,  Commissioner  of 
Jullundur,  dated  9th  September  1918. 

Muhammad  Shafi,  for  Petitioners. 

Beechey  and  Nanak  Chand,  for  Respondents. 

The  judgment  of  the   learned  Financial   Commissioner    was 
as  follows  : — 

Maynard,  F.  C. — I  have  heard  the  counsel  for  the  parties.  29th  May  1919, 
The  principal  question  is  whether  certain  entries  in  successive 
administration  papers  of  the  village  of  Malout  constitute  an 
agreement  whereby  the  applicants  (who  are  occupancy  tenants 
but  not  under  section  5)  are  at  liberty  to  alienate  their  occupancy 
rights  without  the  previous  consent  in  writing  of  the  landlord, 
which  section  56  of  the  Punjab  Tenancy  Act  makes  a  normal 
condition  of  such  alienations. 

The  entries  in   question  are   these.     In  clause  No.    IV  of 

the  administration  paper  of  1857  the  following  passage  occurs  : — 

The  tenants  cultivating  the  land  for  more   than  10  years 

"have   been  classed    as  Qadim   and   those  of  less  than  1 0  years' 

standing  have  been  classed  as  Jadid.     The  Qadim  tenants   can 

' '  either   cultivate   their   tenancies  themselves   or   can   derive   a 

"  profit  by   having  them  cultivated  by  others.     They  can  sell  or 

alienate  their  right  of  cultivation    (haqq   kasht).      The  Jadid 

"  tenants  cannot  have  their   lands   cultivated  by   others-"     This 

is  the  document  upon  which  the  names   of  some  of  the  landlords 

(1)  gS  P.  R.  1910  {AllahDitta  v.  Achhrumal). 
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appear  and  the  natural  construction  to  be  put  upon  the  passage 
cited  is  that  it  defines  the  conditions  upon  which  tenants  may,  or 
may  not,  pass  on  the  right  of  cultivation  to  others.  The  Settle- 
ment OflBcer's  final  robhnr  dated  September  12th  1858  uses 
similar  language  regarding  the  power  of  transfer  of  the  right 
of  cultivation  {haqq  hasht).  And  in  a  later  passage  of  the  rob' 
Icar  the  Settlement  Officer  goes  on  to  say  that  the  tenancy  shall 
go  to  the  landlords  in  the  absence  of  descendants  or  co-tenants, 
on  the  death  of  a  tenant  whether  Qadim  or  Jadid. 

An  entry  similar  to  that  of  the  rohkar  above  cited  is 
repeated  in  the  administration  paper  of  1882,  with  a  preamble 
getting  forth  that  the  entry  is  made  in  accordance  with  section  2 
of  the  Tenancy  Act  of  1868  (which  provided  that  entries  in  the 
Record  of  a  regular  Settlement  sanctioned  by  the  Local  Gov- 
ernment before  1871,  regarding  alienation  of  occupancy  tenancies 
among  other  matters,  were  to  ba  deemed  to  be  agreements, 
remaining  operative  in  spite  of  anything  contained  in  the  Act 
of  1868).  In  clause  No.  19  of  the  administration  paper  of 
1900-1  the  following  is  the  language  employed  : — 

"  The  tenants  of  more  than  ten  years'  standing  are  classed 
"  as  Qadim  and  those  of  less  than  ten  years'  standing  are  classed 
"  as  Jadid  in  accordance  with  (the  entries  in  past  records  of 
"  rights)."  The  Qadim  tenant is  entitled  to  sell  or  trans- 
fer his  cultivator's  right  {hagq  kasht  kari). 

These  successive  entries  have  the  superficial  appearance  of 
being  virtually  verbatim  repetitions  of  one  and  the  .same  set  of 
statements.  But  it  was  a  very  diflferent  thing  to  be  a  tenant 
of  ten  years'  standing  in  1882,  from  being  a  tenant  of  ten  years' 
.standing  in  1857.  And  it  was  a  still  more  widely  different  thing 
to  be  a  tenant  of  ten  years'  standing  in  1900-1.  Plainlj',  the 
drafters  of  the  paper  of  1882,  and,  still  loss,  those  of  the  paper  of 
1900-1,  did  not  mean  what  they  said  when  they  assigned  largo 
powers  and  a  special  security  and  a  special  devolution  of  tenure 
to  persons  who  had  been  occupying  land  for  ten  years  at  each 
of  these  two  dates  respectively.  The  laxity  of  the  language 
employed  shows  that  former  entries  were  repeated  without 
any  serious  consideration  of  the  significance  to  bo  attached  to 
them.  The  later  entries  must  be  left  entirely  out  of  account  in 
determining  whether  the  occupancy  tenants  of  the  land  now  in 
dispute  had  or  had  not  a  right  of  alienating  the  tenancy,  without 
the  landlord's  consent.  If  such  a  right  exists,  it  can  only  exist 
in   virtue   of  the  entries  of   1857    and    1858,  authorizing  the 
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tenants,  as  successors  in  interest  of  persons  who   were      Qadim" 
tenants  at  that  date,  to  exercise  it. 

Throughout  the  proceedings  in  this  case  P.  R.  16  of 
1915  (l),  (Civil)  has  been  cited  as  an  authority  for  the 
view  that  an  entry  in  the  administration  paper  of  a  village  con- 
stituting an  agreement  under  section  111  or  1 1 2  Punjab  Tenancy 
Act'  is  in  force  only  for  the  term  of  Settlement  What  the 
Chief  Court  in  that  case  actually  said  was  that,  in  the  absence 
of  an  express  intention  to  the  contrary,  agreements  recorded  in 
a  Settlement  record  are  not  intended  to  take  effect  after  the 
expiry  of  the  period  of  the  Settlement.  The  learned  Judges 
cited  in  support  of  this  view  P^  No.  97  of  1909  (2)  (a  case 
in  which  the  agreement  was  expressly  limited  to  the  term  of  one 
Settlement)  and  No.  22  of  1914  (3)  (where  the  record  did  not 
fulfil  the  conditions  of  section  112,  Punjab  Tenancy  Act,  because 
it  was  prepared  after  1871). 

I  have  examined  a  number  of  rulings  (p.  ^.  47  of  1877  (4), 
64  of  1877  (5),  22  of  1882  (6),  20  of  1896  (7),  196  of  1889  (8), 
130  of  1907  (9) ),  which  show  that,  in  the  matter  of  alienation 
of  or  succession  to  occupancy  tenancies,  the  Chief  Court  of  the 
Punjab  had  not,  prior  to  the  ruling  in  P.  P.  No,  16  of  1915  (l), 
dealt  with  the  question  of  the  validity  of  entries  in  a  village 
administration  paper,  regarded  as  agreements  under  the  Punjab 
Tenancy  Act,  after  the  expiry  of  the  term  of  the  Settlement 
for  which  the  administration  paper  was  prepared.  Nor  has  the 
unpublished  ruling  of  the  Financial  Commissioner  in  revision 
No.  150  of  1898-1899 any  bearing  upon  this  particular  point; 
because  in  that  case  it  was  held  that  the  agreement  of  1857  had 
been  repeated  in  the  Settlement  of  1882.  All  that  emerges 
from  all  these  rulings  is  this  :  that  the  provisions  of  the  Tenancy 
Act  in  regard  to  the  alienation  of  and  succession  to  an  occupancy 
tenancy  may  be  over-ridden  by  an  agreement  valid  accord- 
ing to  the  provisions  of  sections  111  and  1 1 2  of  the  Punjab 
Tenancy  Act.  They  do  not  decide  for  how  long  a  period  such 
an  agjeement  is  to  be  regarded  as  remaining  valid,  or  whether 


(1)  16  P.  R.  1915  (Hirav.Muhamadi). 

{2)  97  P.  R.  1909  (Fateh  Bakhsh  v.  Lehna). 

(3)  22  P.  R.  1914  (Mussammat  Narain  Devi  v.  Hira). 

(4)  47  P.  R.  1877  {Ran}ha  v.  Chuhar). 

(5)  64  P.  R.  1877  Jowahir  Singh  v.  Asa). 

(6)  22  P.  R.  1882  {Lehna  v.  Chetu). 

(7)  20  P.  R.  1896  (Phina  Singh  v.  Mahtab  Khan). 

(8)  196  P.  R.  1889  {Mussammat  Jiwan  v.  Ibrahim). 

(9)  130  P.  R.  1907  iPuran  v.  Mamun). 
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there  is  any  term  to  its  validity  :  and  P.  R.  No.  16  of  1915    (l), 
stands  alone  as  an  authority  on  this  subject. 

In  PR.  No.  38  of  1910  (2),  it  was  pointed  out  that  an 
entry  in  an  administration  paper  regarding  a  rule  of  succession 
to  an  occupancy  tenancy  may  be  viewed  either  as  a  record  of 
custom  or  as  an  agreement  under  section  111  or  112,  Punjab 
Tenancy  Act.  Asa  record  of  custom,  no  doubt  suoli  an  entry 
would  at  all  events  purport  to  be  of  permanent  significance  and 
there  would  be  nothing  surprising  or  suspicious  about  it  if  it 
appeared  to  be  peculiarly  favourable  to  one  of  two  parties  con- 
cerned. But  custom  cannot  over-ride  the  provisions  of  the 
statutory  law  in  regard  to  the  alienation  of,  or  succession  to, 
an  occupancy  tenancy.  As  an  agreement,  the  learned  Chief 
Judge  went  on  to  point  out,  an  entry  of  this  kind  must  be 
interpreted  in  a  reasonable  way  :  and  when  it  employs  vague 
language  (as  e.g.  in  saying  that  the  succession  should  go  to 
"  bhaiya  karabati  ")  a  reasonable  interpretation  is  to  be  put 
upon  that  language.  Now,  in  order  to  enable  this  Court  to 
accept  the  contention  that  the  occupancy  tenants  were  entitled 
to  alienate  in  the  present  case  without  the  landlord'.s  consent 
it  would  be  necessary  to  hold  that  the  language  of  the  records  of 
1857-58  was  intended  to  make  for  an  unlimited  period  the  con 
cession  of  complete  liberty  of  alienation  of  their  tenancies  to  all 
persons  who  had  at  that  time  held  them  for  ten  years  :  and  that 
t  was  intended  for  an  unlimited  period  to  provide  the  holder 
for  the  time  being  of  such  a  tenancy,  whether  a  holder  by 
succession  or  by  purchase,  with  the  power  to  defeiit,  byalienation, 
that  right  of  the  landlords,  which  is  clearly  set  forth  in  the 
same  record  and  almost  in  the  next  sentence,  to  succeed  to  the 
tenancy  when  descendants  or  co-tenants  fail.  Though  an  agree- 
ment of  this  one-sided  character  would  have  been  less 
surprising  in  1857,  when  tenants  were  possibly  not  easily 
obtained,  then  at  a  later  date,  it  does  not  appear  to  this  Court 
that  this  is  a  reasonable  interpretation  to  attach  to  the  record 
of  1857  and  1858  :  and  there  does  appear  on  the  conlrarj',  to 
be  an  irreconciliable  contradiction  between  the  interpretation 
for  which  the  applicants  contend  and  that  clause  in  the  record 
of  rights  which  aflirms  the  rights  of  the  landlord  in  event  of  the 
failure  of  heirs 


(1)  16  P.  R.  1015  {Ilira  v.  Muhamadi). 

(2)  38  P.  R.  1910  {Allah  Ditla  v.  Achhmmal). 
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Without,  therefore,  aflSrming  that  in  the  absence  of  an 
expressed  intention  no  agreements  recorded  in  a  Settlement 
Record  are  intended  to  take  eflfect  after  the  expiry  of  the  period 
of  the  Settlement,  I  hold  that  such  entries  must  be  interpreted 
in  a  reasonable  manner,  and  as  a  whole  with  due  reference  to  all 
the  provisions  which  they  contain  :  and  that  they  cannot  be 
construed  so  as  to  give  in  perpetuity  to  an  occupancy  tenant, 
his  heirs  and  assigns  an  unrestricted  power  of  alienating  his 
tenancy  unless  such  an  intention  be  expressed  in  clear  and  un- 
ambiguous language,  uncontradicted  by  other  provisions  such 
as  those  regarding  the  treatment  of  a  tenancy  on  failure  of 
heirs,  In  the  present  case  the  view  taken  by  the  Commissioner 
that  the  provisions  of  1857  were  an  attempt  to  define  in  a 
rough  manner  some  form  of  fixity  of  tenure,  at  a  time  when 
there  was  no  statute  law  regulating  the  incidents  of  occupancy 
tenancy,  appears  to  be  the  correct  and  reasonable  view.  They 
constitute  what  is  technically  an  agreement  under  section  112, . 
Punjab  Tenancy  Act.  But  the  agreement  does  not  bear  the 
construction  which  it  is  sought  to  put  upon  it. 

In  the  first  ground  of  revision  it  is  urged  that  it  was  the 
duty  of  the  learned  Commissioner  to  decide  this  case  in  accord- 
ance with  the  ruUng  of  the  Financial  Commissioner  in  revision 
case  No.  150  of  1898-1899.  In  that  case  it  had  been  definitely 
held  that  the  entries  of  1857  were  repeated  in  the  record  of 
1882.  In  other  respects  the  facts  appear  to  have  been  similar 
to  those  of  the  present  case  :  but,  as  is  very  natural  in  an 
unpublished  ruling  they  are  not  set  forth  with  that  fulness  which 
can  alone  enable  a  Court  to  satisfy  itself  that  it  has  before  it  a 
ruUng  applicable  to  the  facts  of  the  case  which  it  is  considering. 
It  may  be  taken  for  granted  that  a  Court  whose  decisions  are 
binding  upon  subordinate  Courts,  will  when  declaring  a  ruling 
upon  a  question  of  law  upon  which  previous  authoritative 
decisions  are  lacking,  take  steps  to  pubUsh  its  decision.  In  such 
a  case  the  facts  will  be  set  forth  in  full  detail,  so  that  subordinate 
Courts  may  find  the  guidance  which  they  require.  As  I  have 
pointed  out  above,  the  Financial  Commissioner's  decision  in 
revision  No.  150  of  1898-99  did  not  purport  to  decide  anything 
more  than  that  an  agreement  regarding  the  right  of  alienation 
recorded  in  the  Settlement  Record  of  1882  was  valid  as  between 
the  landlord  and  the  occupancy  tenant  in  1898.  From  that 
view  I  do  not  dissent  :  but  that  is  not  the  point  upon  which 
the  decision  of  the  present  case  turns.     It  is  always  open  to  the 
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subordinate  Revenue  Courts  to  consider  previous  decisions  of 
the  highest  Revenue  Court  which  appear  to  be  relevant  to  the 
decision  of  a  case  pending  before  them  :  and  it  |is  desirable  that 
they  should  follow  such  decisions)  even  when  unpublished,  where 
it  is  perfectly  certain  that  the  facts  are  in  all  respects  similar 
and  the  issue  is  the  same.  But  there  are  obvious  reasons  for 
treating  unpublished  rulings  with  more  caution  than  published 
'ulings. 

There  appears  to  be  no  ground  for  the  contention  iu  head  6 
of  the  petition  of  revision  that  the  plaintiffs-respondents  were  by 
their  own  acts  and  conduct  estopped  from  questioning  the 
alienation  in  dispute. 

The  application  for  revision  is  rejected. 

Revision  rejected. 
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No  3. 

Before  Hon.  Mr.  H.   J.  Maynard,  C.  S.  I., 
Financial  Comw.issioner. 

JIWAN  A?^n  OTHERS— (Plaintipfs)-.APPLICANTS, 

Versus 

MOHAMMAD   HAYAT- (Defendant)— RESPONDENT. 

Revenue  Revision  No.  47  of  1918-19. 

Punjab  Tenancy  Act,  XVI  of  1887,  sections  5  (I)  (c),  111  and  112  (corres- 
ponding to  sections  5  (3)  and  2  of  the  Tenancy  Act,  XXVIII  of  1869). 
Erroneous  statement  by  tenant  entered  in  record  of  rights  as  to  his  being 
a  non-occupancy  tenant— whether  an  agreement. 

Held,  ihat  a  statement  by  tenants  at  the  Settlement  in  1882  that  they 
broke  up  the  waste  of  a  certain  khasra  inSambat  1'.  20-21  (A.  D.  1863-64) 
and  that  they  are  tenants-at-will  in  respect  to  this,  etc.,  which  state- 
ment was  accepted  by  the  owner,  but  was  quite  erroneous  in  so  far  as  the 
inference  of  the  tenants'  status  is  concerned,  is  not  an  agreement  within  the 
meaning  of  sections  111  and  112  of  the  Tenancy  Act  of  1887  or  of  section 
2  of  Act  XXVIII  of  1868,  which  would  operate  to  deprive  the  tenants  of 
their  status  of  occupancy  tenants  under  section  5  of  the  Tenancy  Acts  to 
which  the  facts  entitled  them. 

18  P.  R.  1882  (1),  24  P.  R.  1883  (2),  and  10  P.  R.  (Ret.)  1901  (3), 
referred  to. 

Bevision  from  the  order  of  G.  A.  Barron,  Esquire,  Commisnoner, 
JtiUnndtir,  dated  the  26th  July   1918. 

Beni  Pershad,  for  Petitioners. 
Taj  Din,  for  Respondent, 

The  order  of  the  learned  Financial  Commissioner  was  as 
follows  :  — 

Maynard,   F.    C. — I  have  heard  counsel  for  the  parties.    29/7i  Auqust  1919 
The   so-called  parehn  tasdiq  which  forms  a  part  of  the  Record  of 
Riglits  of  the  Settlement  of    1882   contains  a   passaije,    which 
I  ti-anslate  as  follows  : — 

"  Jiwan,  tenant,  on  behalf  of  himself  and  his  minor  bro- 
"  thers  made  to-day  the  following  statement : — My  father  came 
"  and  settled  in  this  village  in  the  Sambat  year  1902,  (A.  D. 
'*  1845),  broke  up  the  waste  of  kfiosra  No.  131  in  that  year  and 
'*  cultivated  it  thereafter  We  have  been  in  possession  since 
"  his  death  and  are  entered  as  occupancy  tenants  in  the 
"former  record,  Wo  broke  up  khasra  No.  156  in  Sambat 
'  1920  21  (A.  D.   186.3-64).     We  are  tenant-at-will  in   respect 


(1)  18  P.  R.  1882  (Ghazi  v.  Juma  Khan). 

(2)  24  P.  R.   18S3  (KadarDin  v.  Nur). 

(3 1  10  /'.  R.  (RcT.)  1901  {Rahim  Bakhsh  v.  Rahim  Bakhsh\ 
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"  to  this  and  (here  the  record   changes  from  tho  first  person  to 
'  tho  third)  it   Tras  stated  that  the  rent  was  rent  in  kind  as  ia- 
khata  No.  3. 

"  Accordingly  the  owner,  Jalal   Din,  admitte<l  tho    state- 

"  ment  of  the  tenant.    Since  the  father  of  the  tenants  cultivated 

"  the  occupancy  land  at  the  time  that  lie  settled  in  the  village, 

they   must   be  recorded  as  occupancy  tenant  in  respect  of  it, 

"in   accordance  with  section  5  (3)   of   Act  XXVIII  of    1868. 

And  the  land  which  is  non  occupancy  land    will  continue   to 

be  recorded  as  non-occupancy." 

The  first  point  to  be  noticed  about  this  record  is  that  it 
indicates  an  apparent  misunderstanding  of  the  law  ex>ntftined  in 
section  5  (3)  of  Act  XXVIII  of  1868,  on  the  part  of  the 
officer  who  passed  the  oi'der  and  recorded  the  p^foceoding.  He 
appears  to  have  thought  that  the  law  drew  a  distinction  be- 
tween land  cultivated  at  the  time  of  the  tenants  first  .settle- 
ment in  the  village,  and  land  cultivated  by  him  thereafter. 
But  the  clause  provides  that  a  tenant  who  is  at  the  date  of 
the  passing  of  the  Act  the  representative  of  a  person  who 
settled  as  a  cultivator  in  the  village,  in  which  the  land  occupied 
by  such  tenant  is  situate  along  with  the  founders  of  the  village 
is  to  be  deemed  to  have  a  right  of  occupancy  in  the  laud  so 
occupied  :  whether  the  land  was  occupied  from  the  time  of  first 
settlement  or  from  a  later  date. 

Tlie  reference  in  the  record  to  the  rate  of  rent  thiuN>.s  n'l 
light  upon  the  question :  because  the  rate  of  i-ent  shown  in 
khata  No.  3  is  the  all-round  rate  of  the  village  for  all  tenants, 
occupancy  and  non  occupancy  alike  (one-fifth  of  prodnce  together 
with  2{  seers  per  maund  for  expenses). 

On  the  facts  that  were  stated  by  the  tenant  and  admitted 
by  the  landlord,  the  former  was  entitled  to  occupancy  rights 
in  the  whole  of  the  land  in  question.  The  onlj'  ((uestidii  in 
regH»'d  to  which  doubt  arises  is  whether  the  tenant's  statement 
that  he  is  a  non-occupancy  tenant  in  a  portion  of  that  land 
constitutes  an  agreement  w living  the  occupancy  status.  It 
has  been  .strongly  urged  Ixjfore  me  that  the  mere  fact  that 
the  .statement  is  recorded  in  the  Record  of  Rights  makes  it 
an  agreement.  But  that  is  certainly  not  so.  Both  under 
section  2  of  Act  XXVITI  of  1868,  and  under  .section  112  of 
Act  XVI  of  1887,  certain  entries  are  to  be  decme<l  to  be 
agreements.  If  all  entries  were  to  be  deemed  to  be  Jigree 
ments,  merely  because  they  are  recorded  in  a  Record  of  Rights, 
there    would     be    no    necessity    for   a     provision    of    the   law 
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expressly  declaring  that  some  of  them  are  to  be  deemed  agree- 
ments It  is  an  inevitable  inference  that  entries,  other  than 
entries  specified  in  the  second  part  of  section  2  of  Act  XXVIIT 
of  1868,  and  in  section  112  of  Act  XVI  of  1887,  may  or  may 
not  Ix?  agreements  according  to  their  tenor  and  to  the  circum- 
stances under  which  they  were  recorded. 

It  is  a  very  significant  fact  that  each  of  the  two  clauses 
which  I  have  just  cited,  while  providing  that  entries  made 
before  a  certain  date  in  respect  of  certain  matters  shall  ba 
deemed  to  be  agreements,  establishes  this  rule  in  respect  of 
those  matters  specified,  and  not  in  respect  of  others  under  the 
Tenancy  Act.  Chai)ter  II  of  Act  XXVIII  of  186S  is  excluded 
from  the  rule  laid  down  in  the  second  clause  of  section  2  : 
and  similarly  thore  is  no  provision  in  sestion  112  of  Act  XVI 
of  1887  in  respect  to  entries  determining  the  status  of  a  tenant, 
as  an  occupancy  tenant  or  a  tenant  at-will.  It  seems  plain 
that  the  liCgislatuie  had  a  deliberate  intention  of  placing  upon 
a  special  footing  entries  purporting  to  determine  occupancy  or 
non-occupancy  status,  and  of  declining  to  make  the  assumption 
that  such  entries  were  agreements,  unless  their  character  as 
agreements  was  otherwise  established 

One  of  the  rulings  which  has  Ijeen  cited,  in  ordei"  to 
show  that  the  entry  in  this  case  is  an  agreement,  is  Punjab 
Record'tio.  18  of  1882(1).  In  that  case  landloixl  and  tenant 
concurred  in  saying  that  the  land  had  been  given  20  years 
previously  to  the  tenant  in  a  cultivated  state,  that  the  tenant 
had  effected  no  improvements,  that  the  landlord  could  not 
evict  the  tenant  at  pleasure,  and  that  the  tenant  agreed  to 
pay  a  stated  cash  vialikana  to  the  landlord  in  addition  to 
the  revenue.  Here  obviously  was  an  agreement  made  by  way 
of  compromise  :  but  it  was  an  agreement,  not  in  virtue  of  a 
general  rule  of  law  causing  all  entries  to  be  viewed  as  agree- 
ments, but  in  virtue  of  the  arrangements  which  it  embodied 
and  upon  which  the  landlord  and  tenant  had  agreed  to  compro- 
mise their  differences. 

Similarly,  the  findings  in  Punjab  Record  No.  21  of  1883 
(2)  arrive  at  the  conclusion  that  the  entries  in  a  particular 
case  amount  to  an  agreement  under  the  second  part  of  section 
2  of  Act  XXVIII  of  1868,  but  they  do  not  exclude  from 
discussion  the  question  whether  another  set  of  entries  in  a 
different  case  do  or  do  not  amount  to  such  an   agreement. 

(1)  18  P,  R.  1882  (Ghazi  v.  Juma  Klia7i), 

(2)  21  P.  R.  1883  (Kadar^Din  v.  Nur), 
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Punjab  Record  No.   10   of   1901  (3),  on  fihe  other  hand, 
definitely   lays  down  the  principle  that  the  mere  entry   in  thft  '" 
Record  of  Rights  does  not  necessarily   amount  to  an  agree- 
m'^nt ;  and,   in  particular,  that  a  mere  voluntary  admi?:sion   by 
a   tenant,    even  though  recorded  in  the  Record  of  Rii^'hta,    will  . 
not  operate  to  deprive  him  of  his  right. 

The  question  therefore  in  the  present  case*  remains,  so  far 
as  previous  rulings  go,  entirely  an  open  one.  It  is  whether 
the  record  which  I  have  translated  at  the  beginning  of  this 
order  is  an  agreement.  There  is  no  general  rule  of  law  which 
determines  it  to  be  such. 

I  think  that  it  is  plainly  not  an  agreement.  The  officer 
who  recorded  it  misunderstood  the  law,  as  has  ali-cady  been 
pointed  out.  Notwithstanding  this  fact — a  fact  which  would 
tend  in  many  cases  to  cause  a  particular  st^t^ment  to  be  put 
into  the  mouth  of  a  deponent — it  is  possible  that  the  tenant 
volunteered  the  statement  that  ho  was  a  tenant-at-will  in 
certain  land.  But  in  doing  so  he  was  merely  expressing  his 
view  of  the  law.  He  had  already  stated  facts  which,  on  a 
correct  interpretation  of  the  law,  showed  him  to  be  entitled  to 
occupancy  rights,  and  the  fact  that  he  (like  the  presiding 
officer)  misunderstood  the  legal  position  does  not  amount  to  an 
agreement  to  waive  his  rights. 

The  entry,  though  not  an  agreement,  is,  in  resi»e(i  to  the 
facts  stated  by  the  tenant  and  admitted  to  be  correct  by  the 
landlord  a  valuable  piece  of  evidence,  and  a  presumption  of 
truth  arises  in  respect  to  those  facts.  Tt  has  l)een  urged 
before  me  that  this  presumption  of  truth  applies  to  the  tenant's 
inferences  from  the  facts,  and  therefore  to  his  statement  that 
he  is  merely  a  tenant-at-will.  But,  of  course,  a  pi-esumption 
that  a  fact  is  correct  is  an  entirely  diffijront  thiug  from  a  pro- 
sumption  that  an  inference  is  justified. 

The  conditions  of  section  5(1)  (c)  of  Act  XVT  of  1887 
arc  satisfied  in  respect  to  the  land  in  issue  in  the  present 
application.  T  accept  the  application,  and  cancel  the  notice 
of  ejectment  on  the  ground  that  the  applicant  is  a  t<>iiant  under 
section  5  (l)  ('")•  This  order  .applies  to  present  field  numbers 
816  min,  817,  818,  810,  820  :  milking  23  hUjhas  12  Irnhxis  in 
all. 


(3)  10  r.  /?.  {Rev.)  1901  {Rahivi  Bokhsh  v.  Rahim  Bakheh) 
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No.  4. 

Before  Eon.  AV.  B.J.  Maynard.  C.S.I. ,  Financial 

Commissioner. 

HAIDAR 

Vei^sus 

THE  CROWN,  THROUGH  GHULAM  MOHAMMAD. 

Revenue  Revision  No.  93  of  1918-19. 

Lamhardari— dismissal  of  lambardar  for  failure  to  assist  i'l  recruiting 
— whether  ground  for  excluding  the  family. 

Held,  that  the  dismissal  of  a  particular  individual  from  the  headmanship 
for  failure  to  assist  in  recruiting  (unless  he  is  a  member  of  a  tribe  or  family, 
which  for  specific  reasons,  e.g.,  the  lack  of  connection  with  the  classes  from 
whom  recruits  are  Ukely  to  be  obtainable,  is  permanently  unlikely  to  be 
successful  in  this  respect)  is  not  a  matter  which  should  exclude  the  claims  of 
the  family. 

Revision  from  the  order  of  G.  J.  Uallifax^  Esquire,  Commiasionery 
Lahore,  dated  the  Qth  January  1919. 

The  order  of  the  learned  Financial  Commissiouer  was  as 
follows :  — 

Maynard,  F.  C, — Ghulam  Mohammad  ha.g  appeared,  and  7th  May  1919. 
1  have  heard  what  he  has  to  say.  The  hereditary  claimant  to 
this  headmanship  is  Haidar.  His  father  was  dismissed  from 
the  post  of  lambardar  for  failure  to  assist  in  recruiting ;  and 
this  has  been  treated  as  a  gx'ound  for  excluding  the  family  from 
the  succession.  There  are  ceitain  offences,  which  exclude, 
and  properly  exclude,  all  members  of  the  family  of  the  offeu« 
der  from  the  oflSce  of  headman.  Bat  the  failure  of  a  parti- 
cular individual  to  assist  in  recruiting  (unless  he  is  a  member 
of  a  tribe  or  family,  which  for  specific  reasons,  e.g.  the  lack  of 
connection  with  the  classes  from  whom  recruits  are  likely  to 
be  obtainable,  is  permanently  unlikely  to  be  successful  in  this 
respect)  is  not  a  matter  which  sliould  exclude  the  claims  of  the 
family.  It  depends  mainly  upon  personal  character  and  energy 
and  in  a  case  such  as  the  present  it  is  not  fair  to  assume  that 
the  son  will  lack  the  required  qualities. 

I  set  aside  the  order  appointing  Ghulam  Mohammad  to  be 
lambardar.  And  1  appoint  Haidar  to  be  headman,  on  the  under- 
standing that  his  father  will  transfer  to  him  a  sufficient  area 
of  laud.  The  choice  of  a  sarbrah  during  Haidar'a  minority  is 
left  to  the  Deputy  Commissioner. 

Revision  accepted. 
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